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CASES 

IN    THE    COURTS    OF 

QUEEFS  BENCH,  COMMON  PLEAS, 

AND 


1841. 
CommonPieas, 
OLDHAM  and  another  v.  SHAW  and  another.  '^.  .'  ,    ' 

(Common  Pleas.)  2^^  4, 

Mb.  William  Mockleb  moved,  that  service  of  the  writ  of  ca.  ad  resp.  ThisCourtwill 
on  one  of  the  defendants  in  this  case  be  deemed  good  service  of  the  geirioe  of  pro- 
same  on  the  other.     It  appeared  by  affidavit,  that  the  defendants  were  ^^^^  ^V^\  * 

,              ,  ,              J        ..   J  partner  out  of 

partners  in  trade,  but  that  one  only  of  them,  who  was  duly  served,  resided  thejorisdiotion 

in  thb  country,  and  conducted  the  business  of  the  firm  in  Dublin,  while  pJr^eTwShin 

the  other,  for  whom  it  was  sought  to  substitute  service,  resided  constantly  it,  although  the 

out  of  the  jurisdiction,  conducting  another  house  of  business  of  the  same  g^om  to  be  a 

firm  in  Liverpool.     It  was  also  sworn,  that  the  demand  was  a  partnership  partnership 

demand  against  the  defendants,  and  that  the  partnership  still  continued,     that  the  part- 
nership    still 
^  *  continued. 

ToBBENS,  J. — It  is  not  the  practice  of  this  Court  to  grant  such  an 

application.     The  mode  of  proceeding  here  is  by  the  process  of  outlawry 

against  the  absent  defendant. 

Mr.  Mockler ^^-^T\iQ  Court  of  Exchequer  have  substituted  service 
under  the  same  circumstances;  Flaherty  ▼.  GrieT8on(a)x  but  I  am 
aware  that  this  Ooort,  in  the  case  otFairlie  v.  Qmn  (&),  refused  a  similar 
application  to  this,  on  the  ground  that  there  was  no  process  of  outlawry  in 
the  Exchequer,  which  accounted  for  the  practice  of  that  Court  in  granting 
it.  In  the  more  recent  case,  however,  of  M^Kenny  v*  Mark  and 
amother  (c),  the  Queen's  Bench,  where  process  of  outlawry  exists,  granted 

(a)  2  Law  Eec.,  N.  S.,  124.  (b)  1  Smythe,  189. 

(c)  2  Ir.  L.  Eep.  161. 
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M.T.I  84 1,  the  same  application. — [Torrens,  J.  The  report  of  that  case  is  too 
ComnumPleas,  meagre  to  induce  us  to  alter  the  practice.] — The  Court  has  already- 
altered  its  practice  with  regard  to  the  substitution  of  service  on  agents  of 
English  companies ;  Chamberlayne  v.  County  Fire  Office  Company  (a), 
and  Maceldony  v.  The  Office  of  Standard  of  England  Insurance  Com- 
pany  (b) ;  and  in  Fairlie  v.  Quin^  the  Chief  Justice  intimated  that  it 
would  be  desirable  to  alter  the  practice  as  to  the  substitution  of  service 
on  partners,  were  any  authority  cited  to  warrant  it. 


DoHERxr,  C.J. 

For  my  own  part,  I  am  still  of  opinion  that  it  would  be  desirable  to 
amend  the  practice  of  this  Court  in  this  respect,  and  that  there  should  be 
an  uniformity  of  decision  of  all  the  Courts  on  points  of  this  nature  :*  but 
the  majority  of  my  brethren  consider  it  so  settled  that  it  would  be  inex- 
pedient now  to  vary  it ;  and  whatever  may  be  my  individual  opinion  on 
the  subject,  I  feel  myself  bound  to  acquiesce  with  the  other  members  of 
the  Court. 

TORRENS,  J.' 

The  case  in  the  Queen's  Bench  was  decided  by  a  single  Judge,  and 
not  by  the  full  Court,  and  is  not,  therefore,  of  sufficient  authority  to 
induce  us  to  alter  our  practice,  even  if  we  thought  ourselves  at  liberty 
to  do  so. 

Ball,  J. 

The  granting  of  this  motion  would  be  a  departure  from  the  rule  of  the 
Court.  If  the  practice  be  bad,  we  can  alter  it  by  a  general  rule  of  our 
own  ;  but  it  is  too  much  to  ask  us  to  alter  it  on  a  motion,  even  although 
supported  by  an  authority  from  another  Court. 

No  rule. 


(a)2LawRec.,  N.S.  71. 


(b)  1  Smythe,  62. 


*  Mr.  Justice  Johnson  having  retired  from  the  Bench  at  the  close  of  the  long  Vaca- 
tion, and  the  arrangement  for  his  successor  not  having  been  completed,  only  three 
Judges  sat  in  Court  during  this  Term. 
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CommonPieoit, 


FRANCIS  V.  GORE. 

Mr.  Henrt  O'Hara  made  an  application,  that  the  service  of  the  writ 
had  in  this  case  be  deemed  good  service.  The  writ,  it  was  sworn,  was 
handed  to  the  governess  of  the  defendant's  family,  at  his  house,  and  she 
was  desired  by  the  process-server  to  give  it  to  the  defendant.  It  was 
abo  sworn  by  the  same  person  that  he  had  seen  her  talking  in  the  room 
with  a  person  whom  he  believed  to  be  the  defendant,  shortly  after  the 
service ;  and  that  he  believed  that  the  defendant  had  got  a  copy  of  the 
writ. 


Nov,  6. 

The  Court  will 
Dot  deem  a 
serrioe  of  the 
writ  sufficient, 
unless  it  is 
made  to  ap- 
pear that  the 
writ  reached 
the  hands  of 
tjie  defendant. 


Per  Curiam. 

It  is  not  certain  that  the  process  ever  reached  the  hands  of  the  defend- 
ant ;  and  this  Court  will  not  deem  any  service  good  service  unless  that 
feet  is  made  to  appear.  However,  under  the  circumstances,  we  will  allow 
you  to  substitute  service  by  serving  the  house  of  the  defendant  with  a 
copy  of  the  writ  and  of  this  order. 


DANCER  in  replevin  r.  KELLY. 

Mr.  Hamilton  SBfYTHS  applied  for  a  rule  directing  the  Officer  to  take 
tbe  engrossment  of  the  first  avowry  off  the  file,  and  to  file  a  new  engross- 
ment. Three  avowries  had  been  put  in,  and  a  demurrer  having  been 
taken  to  the  first,  leave  was  given  to  amend ;  but  it  was  found  necessary  to 
file  a  new  engrossment,  as  it  was  impracticable  to  amend  the  present  one  on 
the  file.  The  two  others  were  short  avowries^and  it  would  not  be  necessary 
to  interfere  with  them.  The  application  was  rendered  necessary  by  the 
refusal  of  the  Officer  to  allow  the  engrossment  to  be  taken  off  the  file 
without  the  leave  of  the  Court. 

Per  Curiam, 

The  Officer  was  right  in  his  refusal.  But,  as  all  the  avowries  are  on 
the  one  engrossment,  you  must  take  all  of  them  off  the  file,  and  file  a  new 
engrossment  of  them,  serving  the  rules  to  plead  anew. 


Nov.  6, 

Where  one  of 
several  avow- 
ries cannot  be 
amended  on 
the  file,  it  will 
be  necessary  to 
apply  to  the 
Court  for  liber- 
ty to  file  a  new 
engrossment, 
and  they  will 
require  a  new 
engrossment  of 
all  the  avow- 
ries to  be  filed. 
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ThisConrtwiU 
not  grant  time 
to  plead^nnless 
notice  of  &e 
motion  shall 
have  been 
served  on  the 
Opposite  party, 
and  notice 
serred  the  day 
before  wjll  not 
be  deemed  snf* 
fioient. 


Assignee  ROBINSON  v.  Heir  and  Terretenants  of  JULIAN. 

Mb.  Wall  applied  for  time  to  plead  to  the  idre  jhcias, — The  regular 
time  expired  on  this  day,  and  notice  of  this  motion  had  been  served 
the  evening  before.  The  application  was  not  sooner  made,  as  it  had  been 
discovered  only  yesterday  that  the  heir  was  a  minor,  and  that  it  would, 
therefore,  be  necessary  to  petition  the  Court  to  appoint  a  guardian.  No 
affidavit  was  made. 

DOHBBTT,  C.J. 

The  notice  you  have  served  is  a  nullity,  and  the  Court  never  grant 
a  motion  of  this  description  without  a  r^ular  notice  served  on  the  op* 
posite  party.*  Tou  may,  however,  serve  a  notice  with  leave  of  the  Court, 
that  the  plaintiff  may  come  in  and  offer  any  terms  he  may  think  expedient 
and  beneficial  to  himself^  and  which  may  not,  at  the  same  timoy  be  of 
detriment  to  you. 


A09.  8. 


*  The  proper  application  to  be  made  nnder  oironmstancee  similar  to  the  foregoing,  is 
for  liberty  to  serve  a  notice  of  motion  on  the  opposite  partj. — Vide  Dancer  j.Keily^ 
8  Tr.  Law  Rep.  38. 


Executors  of  BRUCE  v.  POE. 


order  granted    ^^*  BoTLB  KsLLEB  moved  that  service  of  the  scire  facias  had  in  this 

to  shew  cause    case,  be  deemed  good  service  of  the  conusor,  who  resided  out  of  the 

why  serf  ice  of         , 

a  scire  facias  jurisdiction.     The  scire  facias  had  been  served  on  the  law  agent  of  the 

^^hf  k  ^^"^  ^l  conusor,  who^had  stated,  on  application,  that  his  principal  was  at  Bath  when 

at  the  time  of  he  had  last  heard  from  him,  but  had  since  then  gone  to  the  Continent. 

the  law  a^t    -^  similar  service  and  application  had  been  made  to  the  land  agent,  who 

of  the  conusor   stated  that  all  papers  left  with  him  were  forwarded  to  the  law  agent,  and 
residing  out  of     ,       ,  .  ,  .     ^  1-1-..  ^   »       ttt  • 

the    jnrisdio-   that  his  employer  was  in  Germany. — [Dohebtt,  C*  J. '    We  cannot  take 

b^'dwrned***'   notice  of  the  service  already  had,  as  it  was  not  the  act  of  the  Court,  but 

good     service   we  can  give  an  order  to  substitute  service  on  the  law  agent.] — That  order 

— it    having 

been    sworn, 

that  he  was,  and  had  been  for  some  years,  the  law  agent  of  the  conusor. 

The  Court  will  not  make  the  said  conditional  order  absolute,  without  notice  of  the 
motion  served  on  the  law  agent. 

SemUe,— The  Court  will  not  in  general  deem  service  already  had  good  service — the 
f^ame  not  being  the  act  of  the  Court ;  but  will  give  an  order  to  substitute  service. 
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would  be  most  inconvenient  to  ns,  inasmuch  as  the  return  of  the  scire   CommonPteas. 

facias  being  out»  it  will  be  necessary  to  renew  it,  in  order  to  serve,  with  bhuce 

regnlarity,  a  eopy  of  it.— [Pert*  Curiam.    What  is  the  swearing  as  to  the  v. 

party  served  being  the  law  agent  of  the  defendant  ?] — It  is  sworn,  thai  fob. 

*'  he  is,  and  has  been  for  some  years,  the  law  agent.** 

DOHEBTT,  C.J. 

We  think  that  what  you  have  stated  will  be  sufficient,  and  you  may 
take  a  conditional  order  that  the  service  had  be  deemed  good  service, 
aer^g  this  order  on  the  law  agent 


li(r«  KeUer  came  in  a  few  days  afterwards  to  make  the  conditional  order 
ab3olute»  on  an  aOMavit  of  the  service  as  directed,  and  a  certificate  of  no 
cause* 

The  CouBT  inquired  if  notice  of  the  motion  had  been  served,  and 
having  been  answered  in  the  negative,  desired  that  regular  notice  should 
be  served  on  the  kw  agent,  as  it  would  affect  the  rights  of  third  parties. 


HUGHES  V.  GLENNY. 

Nov.  9. 
Mr.  Holmes,  on  behalf  of  the  defendant,  moved  for  a  rule  to  enter  up    -vnierTT  bill 

judgment  as  in  case  of  a  nonsuit,*  the  cause  bavinir  been  at  issue  more   li&d  been  filed 

against    a 
than  three  Terms.  The  action  had  been  brought  by  the  Agricultural  and   Banking  Com- 

Commerdal   Bank  in  the  name  of  their   Public   Officer,   for  money   ?!^^L^1?:!T 

'  J     ceiver  appoint" 

alleged  to  have  been  borrowed  from  them  by  the  defendant.  ed  over  all  their 

property,  witii 

a  reference  to 

Mr.  HatcheU,  a  C,  con<ra.— The  reason  of  our  not  having  pro-    *^«  Master  to 

.  ^  ^  report   on  the 

ceeded  sooner^  is  sworn  by  the  Public  Officer  to  have  been  the  loss  of  suits  to  be  pro- 

the  receipt  given  by  the  defendant  for  the  money  lent  to  him  by  the    fend^ythem 

Bank  ;  and  that  is  analogous  to  the  absence  of  a  material  witness,  which    —^e    Court 

has  been  always  admitted  to  be  a  valid  excuse  for  not  having  proceeded   low  judgment 

to  trial— IWrf.  P.  826  (8th  ed.)      If  they  will  now  admit  the  receipt  of   ~» '^^  P"«  ^^* 
1  «•  •  1  r^.  nontmit  to  be 

the  money,  we  offer  to  go  to  trial  next  Sittings.     But  we  have  another    entered    up 

and  a  better  reason  for  the  delay  that  has  occurred,  in  the  circumstance    j^a^'caST^ 

of  a  bill  having  been  filed  in  Chancery  against  the  Company,  and  on  the    which  had  been 

at  issue  more 
than    three 
Terms,  they  undertaking  to  go  to  trial  on  the  first  Nisi  Prius  day  in  the  next  Term. 
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M.  T.  1841.  coming  in  of  the  answer,  a  receiver  was  appointed  over  all  the  property  of 
CommonPletu.  the  Bank,  and  it  was  referred  to  the  Master  to  report  on  the  suits  that 
should  be  prosecuted  or  defended,  which  precluded  us  from  proceeding 
until  the  Master's  report,  which  has  only  now  been  prepared,  but  not 
confirmed.  The  party  through  whose  hands  the  money  was  paid  to  the 
defendant  has  left  the  country,  so  that  we  cannot  have  the  benefit  of  his 
evidence. 


HUGHES 
GLENNY. 


Mr.  Holmes  observed,  that  this  action  was  not  included  in  the  Master's 
report  as  one  of  those  to  be  prosecuted. 

DOHEBTY,  C.  J. 

Under  the  special  circumstances  of  the  case,  we  shall  say  no  rule  on 
this  motion — the  plaintiff  undertaking  to  go  to  trial  on  the  first  Nisi  Prius^ 
day  in  next  Hilary  Term  ;  and  let  the  costs  be  costs  in  the  cause. 


Nov.n. 


REGAN  in  replevin  v.  FRANCIS. 


YThorethede-    Me.  C.  Harold  Walker,  for  the  plaintiff,   moved  to  make  absolute  » 
not,   parsaant    conditional  rule  obtained  on  the  first  day  of  Term,  that  an  order  made  at 

to  severaJ  no-    ^i^i  Prius  in  this  cause,  on  the  1 8th  of  June  last,  should  be  made  a  rule  of 

tioes,  the  last 

of  which  hore    Court,  and  that  the  defendant  should  pay  the  costs  of  the  motion,  under  the 

o^^O^ber        following  circumstances.     Part  of  the  order  was,  that  the  defendant  should 

signed  a  con-    execute  an  indemnity  bond.     On  the  Ist  of  July  the  plaintiff  served  on 

lule    of   Nm    ^^®  defendant's  attorney  the  necessary  notice  to  consent  to  have  the  said 

Prius   of  the    order  made  a  rule  of  Court.     To  this  no  answer  was  returned.     On  the 

18th  of  June  a  ,      ^ 

rule  of  Coart,    10th  of  July  the  draft  of  the  bond  was  sent  to  the  same  party,  and  not 

returned  until  the  28th  of  October.     And  on  the  ISth  of  July  another 

notice  was  served  on  the  defendant  herself,  apprising  her  of  the  notices 

served  on  her  attorney;     It  was  sworn,  on  the  part  of  the  defendant,  that 

plaintiffinpre-    ^^e  bond  was  submitted  to  Counsel,  who  took  it  with  him  on  Circuit.  On 

panng    ^*'''    *      i        *-  ,      -  , 

motion  to  have    the  27th  of  October,  another  consent  to  have  the  said  order  made  a  rule 

itiA*  coBte  'S  ^^  Court,  was  served  on  the  defendant's  attorney,  with  the*  following 

which  notice  notice: — '' Sir,  inasmuch  as  you  have  not  complied  with  the  order  of 

ed  on  the  same  "  '^^^  Court,  or  the  notices  which  have  been  served  ;  and  in  order  to 

29th,   and  an  «  save  expense,  I  herewith  send  you  a  consent,  and  require  you  to  sign 

part  to  with-  "  and  return  it  to-morrow  before  twelve  o'clock ;  and  if  you  refuse,  I 

draw  it  on  ^e    «  g^j^jj  proceed  to  file  the  necessary  affidavits  to  have  the  order  of  Nisi 
payment  of  the  "^  •' 

actual   ex- 
penses incurred,  the  Court  ordered  the  said  rule  of  Nisi  Prius  to  be  made  a  role  of  Court 
with  costs  against  the  defendant,  notwitlistauding  the  conditional  order  had  b«ea  obtained 
within  the  first  four  days  of  Term. 


until  the  29th 
of    October, 
and  after  ex- 
penses    incur* 
red   by   the 
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<<  Prius  made  a  rule  of  Court. **  No  answer  was  returned  to  this  on  the 
28th  of  October;  but  on  that  day,  as  stated  above,  the  draft  bond 
approved  of,  but  not  the  consent,  was  returned  to  the  plaintiff's  attorney. 
On  the  29th,  affidavits  were  prepared  to  ground  the  motion  and  filed,  and 
notice  of  motion  served,  but  briefs  were  not  sent  out  to  Counsel ;  and  on 
the  same  day  the  consent  was  signed  by  the  defendant,  and  left  at  the 
office  of  the  plaintiff's  attorney.  On  the  30th,  notice  was  served  offering 
to  withdraw  the  notice  on  the  defendant  paying  the  costs  of  the  affidavits 
filed,  and  stating  that  if  the  requisition  were  complied  with,  briefs  should 
not  be  sent  to  Counsel.  The  case  of  Reynolds  v.  KeUy  (a),  was  relied 
on  as  entitling  the  plaintiff  to  the  costs  of  the  motion. 


M.T.  1841. 
CommonPleas. 


Mr.  J.  D*  Fitzgercdd  shewed  cituse. — The  delay  that  had  occurred 
between  the  1st  of  July  and  1st  of  November,  had  nothing  to  say  to  the 
question.  That  was  only  a  delay  in  the  execution  of  the  bond ;  and  this 
motion  is  not  to  compel  a  return  of  the  bond,  or  to  carry  the  Nisi  Prius 
order  into  effect,  but  merely  to  make  the  consent  a  rule  of  Court — so 
that  DO  injury  could  arise  to  the  plaintiff;  for  the  order  at  Nisi  Prius 
was  the  same  as  the  postea,  and  four  days  of  Term  would  have  been 
allowed  before  any  thing  could  have  been  done  on  that. 

DOHERTT,  C.  J. 

It  is  not  possible  to  struggle  against  the  broad  features  of  this  case, 
viz.,  the  deky  that  has  occurred  on  the  part  of  the  defendant  for  three 
months.  It  is  obvious,  that  the  object  of  the  plaintiff's  attorney  was  not 
to  incur  unnecessary  expenses.  It  is  true,  there  was  no  application  made 
by  him  for  the  bond  from  the  10th  of  July  until  the  28th  of  October  ; 
but  that  is  not  the  delay  complained  of,  and  for  which  the  costs  are  re- 
quired— but  for  not  signing  the  notice  of  the  27th  of  October ;  for  if 
that  consent  had  been  sigtied  in  due  time,  the  notice  of  this  motion  would 
not  have  become  necessary.     We  must,  therefore, 

Disallow  the  cause  shewn,  and  make  the  conditional  order  absolute? 
with  costs. 

(a)  3  Ir,  Law  Rep.  186.        ^ 
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Nov.  11. 

The  Sherifb 
levied  an  ex- 
ecudon  in  the 
month  of  July 
last,  when  they 
reoeirednotioe 
from  a  third 
party,  a  credi- 
tor of  the  de- 
fendant, not  to 
pay  oyer  ike 
amonnt  of  the 
execution  le- 
vied, on  an 
allegation  that 
the  defendant 
had  committed 
an  act  of  Bank- 
ruptcy, and 
mat  it  was  in- 
tended to  have 
a  Commiflsion 
issned,  bat  no 
further  steps 
were  taken  m 
that  respect. — 
On  the  Sheriffs 
moYing,  that 
Retime  for &e 
retnm  of  the 
fieri  facku  be 
extended,  of- 
fering to  lodge 
the  amonnt  le- 
vied in  Court, 
the  Court  re- 
fused the  mo- 
tion, but  with- 
out costs,  as  it 
did  not  appear 
that  &ere  was 
any  ooU^ion 
between  the 
Sherifb  and  the 
creditor. 


POWER  and  PRENDERGAST  v.  O'BRIEN. 

Mb.  ArmstbonG)  Q.  €•»  moved,  oo  the  part  of  the  Sheriffs  of  Dabfin, 
that  the  time  for  the  return  of  the^  fa,  be  extended,  offering  to  lodge 
the  amount  of  the  execution  leried  in  Court.  The  execution,  it  appeared, 
had  been  levied  on  the  8th  of  July  last,  and  on  the  following  day  a  notice 
not  to  pay  over  the  amount  to  the  plaintiffs,  was  served  on  the  Sheril& 
by  one  Woodroffe,  a  creditor  of  the  defendant,  who  alleged  that  the  defend- 
ant had  committed  acts  of  bankruptcy,  and  that  it  was  hb  (Woodroffe's) 
intention  to  have  a  commission  issued.  No  further  proceedings  bad, 
however,  been  taken  in  the  matter.  There  had  also  been  a  notice  served 
on  the  Sheriflfe  by  Prendergast,  one  of  the  plaintiffs,  warning  them  not 
to  pay  over  the  money  to  the  other  unless  on  a  joint  receipt. 

Mr.  Hatchelly  Q.  C,  for  the  plaintiff  Power.— The  Sheriff  has  a  right 
to  come  into  Court  to  require  their  protection ;  but  to  entitle  him  to  it, 
he  must  make  a  fair  and  reasonable  case,  and  the  Court  will  not  interfere 
on  a  mere  surmbe  or  conjecture  that  the  defendant  has  committed  an  act 
of  bankruptcy.  There  was  no  third  party  in  the  case  until  after  the 
execution  was  levied,  and  Woodroffe  then  serving  a  cautionary  notice, 
and  taking  no  further  proceeding  for  die  four  last  months,  the  Court  will 
not  suspend  the  payment  of  his  money  to  the  pluntiff.  As  for  the  other 
notice  served  by  one  of  the  pluntilfo,  the  Sheriff  has  nothing  to  fear  in 
respect  of  it ;  for  he  has  it  in  hb  own  power,  and  it  is  for  hb  own  secu- 
rity, to  take  calre'that  he  gets  a  joint  receipt  before  he  pays  over  the 
money. 

The  Court  ordered  the  motion  to  stand  over  until  notice  had  been 
served  on  Woodroffe,  stating  it  to  be  by  the  order  of  the  Court ;  be- 
cause if  it  should  appear  that  there  was  any  collusion  between  Woodroffe 
and  the  Sheriflii,  the  latter  would  be  ordered  to  pay  the  costs  arising  from 
having  withheld  the  money  levied.  / 


Nov.  13.  Mr.  HakheUy  Q.  C.  agun  applied  to  have  the  money  paid  over  to  hb 

client,  on  the  affidavit  of  service  of  notice  on  Woodroffe. 

Per  Cwriam. 

We  do  not  sanction  the  Sheriffs  in  withholding  the  amount  of  the 
execution  in  their  hands ;  but  we  will  not  interfere  ;  and,  therefore,  refuse 
this  motion.  As  to  the  costs, — if  Woodroffe  had  come  in  on  thb  motion. 
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under  the  circumstances,  he  should  have  paid  them  ;  but  as  it  does  not  M.  T.  1841. 

appear  that  there  has  been  any  collusion  between  him  and  the  Sheriffs,  ^^^^^nonVley, 
and  as  the  latter  have  come  in  honestly  to  take  the  opinion  of  the  Court,        power 
we  must  say,  no  costs  of  the  motion.  ^' 

Let  the  motion  be  refused  without  costs. 


OBRIEN. 


DOYLE  in  replevin  v.  KELLY. 

A  MARE  had  been  stolen  from  the  plaintiff  on  the  2 1st  of  May  ultimo. 
The  defendant  Kelly  had  purchased  a  mare  for  very  near,  if  not  its  full, 
value,  in  the  first  week  in  June,  from  a  person  of  the  name  of  Butler, 
who  swore  that  he  had  purchased  the  same  in  the  fair  of  Redhills  from 
an  unknown  party,  on  the  24th  of  May.  Butler  had  been  arrested  by 
the  phiintiff  on  the  l7th  of  August ;  informations  were  sworn  against  him, 
and  he  was  tried  for  the  felony  at  the  October  Sessions,  and  acquitted 
of  the  charge.  A  replevin,  issued  on  the  27th  of  August,  returnable 
into  this  Court  on  the  5  th  of  November,  was  served  on  the  defendant 
on  the  2nd  of  September,  when  the  mare  was  taken  from  him.  Though 
Butler  had  been  acquitted,  from  the  affidavits  which  had  been  filed  on 
the  part  of  the  plaintiff,  there  was  strong  ground  for  presuming,  that  the 
mare  in  question  was  the  same  which  had  been  stolen  from  the  plaintiff, 
and  that  he  (Butler)  had  stolen  it. 

Mr.  Darley  now  moved,  that  the  writ  of  replevin  which  had  been  returned 
into  this  Court  might  be  quashed,  and  the  property  returned  to  the  de- 
fendant. The  replevin  ought  never  to  have  been  issued  in  this  case,  the 
question  being  a  claim  of  property,  and  that  claim  asserted ;  Shannon  v. 
Shannon  (a)  ;  Comevford  v.  Blake  (&).  The  party,  to  maintain  such  an 
action,  must  have  either  the  general  or  the  special  property  in  the  goods 
at  the  time  of  the  taking  ;  Longfield  on  Replevin^  133 ;  Co.  lAU  145,  h  ; 
and  if  the  defendant  claims  the  property  in  the  goods,  the  Sheriff's  power 
to  replevy  is  at  an  end.  In  Shannon  v.  Shannon^  Lord  Redesdale  observed 
that  the  use  of  the  writ  of  replevin  in  cases  like  the  present  is  a  crying 
grievance.  The  first  evidence  of  property  is  possession,  and  that  is,  by 
the  proceeding,  taken  from  the  defendant  in  the  first  instance,  and  then  the 
onus  of  proving  title  is  thrown  upon  him,  on  whom,  as  having  the  primd 
fade  title,  possession,  it  ought  not  to  be  thrown.  The  possession  was 
in  this  case  in  the  defendant  Kelly,  the  property,  if  ever  it  was  in  the 
plaintiff,  having  been  changed  by  the  sale  in  market  overt,  and  therefore, 
that  possession  ought  never  to  have  been  changed,  until  a  better  title 


NwW, 

When  the 
plaiDtiff,  from 
whom  a  mare 
had  been  stolen 
which  was 
found  in  the 
possession  of 
the  defendant, 
who  had  pur- 
chased her 
from  a  party 
accused  of  hav- 
ing stolen  her, 
had  issued  a 
writ  of  replevin 
returnable  into 
this  Court,  and 
thereby  obtain- 
ed possession 
of  the  said 
mare,  after  in- 
formations had 
been  sworn 
against  the  re- 
puted felon,but 
before  he  had 
been  tried. — 
The  Court  or- 
dered the  writ 
to  be  quashed, 
and  the  mare 
to  be  returned 
to  the  defend- 
ant. 


(a)  1  Sch.  &  Lef.  324. 


{b)  2lr.  Eq.  Kcp.  irs. 
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M.  T.  1841.   should  have  beep  proved;  Comerford  y,  Blake,     If  this  replevin  was 
ComtmmPleas.   issued  properly,  any  person  in  the  community  may  enter  his  neighbour's 
DOTLE        house,  and  take  away  the  furniture,   and  put  the  owner  into  the  position 
of  proving  his  property  against  the  possession.     But,  even  if  the  property 
had  been  stolen,  trover,  it  has  been  ruled,  cannot  be  maintuned,  until 
after  the  prosecution  and   conviction  of  the  thief,  on  the  principle  that 
justice  might  be  defeated  and  felonies  healed ;  Horwood  v.  Smith  (a)  ; 
Peere  v.  Humphrey  (h) ;  Gimson  v.  WoodfuU  (c).     And  when  trover 
will  not  lie,  neither  will  replevin — there  being  no  difference  between  the 
actions  in  principle  ;  Reeves  v.  Morris  (d)  ;  because  in  trover  damages  are 
sought,  whereas  in  replevin  the  property  in  specie  is  demanded ;  Ham- 
mond N.  P.  403 ;  and  where  no  damages  could  be  recovered  in  trover, 
surely  there  ought  not  to  be  any  restitution  of  the  property.     The  writ  in 
this  case  issued  before  the  prosecution  of  the  offender,  though  after  the 
informations  had  been  sworn ;  but  the  action  cannot  be  commenced,  and 
therefore  the  writ  ought  not  to  be  issued,  before  the  conviction.   We  can- 
not look  to  what  may  have  happened  after  the  writ  issued,  but  the  case 
must  be  decided  as  if  we  had  applied  to  quash  the  writ  at  the  time  it  was 
issued,  and  the  subsequent  attempt  to  convict  cannot  be  taken  into  con- 
sideration.    Suppose  this  writ  is  not  quashed,  we  cannot  plead  non  cepit; 
for  then  the  defendant  could  not  have  a  return  of  the  mare ;  1  Saund.  367, 
n.  I. ;  and  therefore  the  •only  plea  we  could  plead  would  be  that  of  pro- 
perty, and  in  that  case  we  are  under  the  unjust  necessity  of  proving  our 
title ;  for  it  would  be  out  of  the  question  to  attempt  to  spread  upon  the 
record  the  fact  of  the  claimant  of  stolen  goods  not  having  prosecuted  the 
thief  to  conviction. 


Mr.  Macdonagh  for  the  plaintiffl — All  the  circumstances  of  this  case  shew 
that  there  is  a  disputed  fact  to  be  tried,  and,  in  such  an  event,  the  Court 
will  never  quash  the  writ.  The  actual  taking,  or  not  taking,  is  not  the 
principle  on  which  the  writ  has  been  issued,  or  been  quashed ;  for  neither 
in  Shannon  v.  Shannon^  nor  in  Comerjbrd  v.  Blake  was  there  any  taking ; 
and  yet  in  the  former  the  writ  was  quashed,  and,  in  the  latter,  which  is 
an  authority  for  us,  it  was  allowed  to  issue.  All  the  affidavits  have  proved 
to  a  moral  certainty,  that  Butler  was  the  thief,  and  it  was  admitted  that 
he  sold  the  horse  to  the  defendant  Kelly ;  and  as  we  could  not  re-take 
our  own  property  by  force^  we  were  driven  to  sue  out  a  replevin,  at 
which  time  there  were  two  questions  to  be  tried,  viz.,  identity,  and 
property — and  those  are  and  ought  to  be  tried  in  this  action.  The  Court 
of  Queen^s  Bench,  in  the  case  of  Corscaden  v.  Stewart  (e\    refused  a 

(a)  2  T.  R.  750.  (b)  2  Ad.  &  El.  499. 

(c)  2  C.  &  P.  43.  (d)  2  Ir.  Law  Rep.  316. 

(e)  1  Ir.  Law  Rep.  106. 
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motion  similar  to  the  present,  on  the  grounds  of  there  being  questions 
ef  law,  and  questions  of  Csict,  to  be  tried.  The  same  principle  was  like- 
wise affirmed  in  FarreU  v  Beresford  (a)  ;  and  there  it  was  explained  that 
Lord  Redesdale  did  not  mean  to  limit  the  writ  of  replevin,  but  the  abuse 
of  \U  If  the  proposition  contended  for,  viz.,  that  the  owner  was  to 
wait  for  a  conviction  or  acquittal,  the  property  might  in  the  mean  time 
be  lost ;  but  the  true  principle,  by  which  the  Courts  are  guided  on  the 
subject,  is  to  secure  public  justice ;  and  that  will  be  satisfied  by  the  bond 
fid9y  and  concurrent  prosecution  which  was  had  in  this  case.  It  cannot 
be  required  that  the  party  should  await  the  conviction  or  acquittal  of  the 
felon  ;  for  no  principle  of  law  is  better  established  than  that  civil  rights 
cannot  be  affected  by  any  thing  that  takes  place  in  a  Criminal  Court. 
Gimsonv,  fFboc^// is  altogether  distinguishable  from  this  case;  for  in  it 
there  had  been  no  legal  prosecution  at  all  even  commenced.  Nor  are 
any  of  the  other  English  authorities,  which  have  been  relied  on,  at  all 
events,  conclusive  against  us;  for  it  is  usual  to  grant  replevins  in  this  country 
in  cases  in  which  they  would  not  be  allowed  to  issue  in  England ;  JEjp 
parte  Mansfield  (6).  Moreover,  there  are  numerous  authorities  which 
go  to  oust  this  Court  of  jurisdiction  to  quash  the  writ,  even  though  re- 
turned into  it* — [DoHEBTY  C.  J.  There  can  be  no  doubt  of  our 
jurisdiction ;  the  only  question  that  could  arise  might  be  as  to  the  time 
of  its  commencement.] — Even  where  a  party  comes  to  property  lawfully, 
as  in  this  case,  a  replevin  will  lie  if  the  real  owner  is  desirous  of  recovering 
the  specific  chattel,  as  appears  from  the  late  case  of  Reeves  v.  Morris  (c), 
which  was  decided  on  the  principle,  that  if  an  artisan  pawns  property 
which  has  been  entrusted  to  him  professionally,  replevin  will  lie  on  the 
part  of  the  owner  to  recover  it.  Our  object  is  to  recover  the  specific  and 
identical  mare  which  we  have  lost,  and  not  damages,  and  therefore  replevin, 
and  not  trover,  is  the  proper  and  most  convenient  form  of  action  ;  Dore  v. 
Wilkinson  (d);  GaUoway  v.  Bird(e).  The  property  wastf?  dubio,  as  Lord 
Denman  observed  in  Peere  v.  Humphrey^  between  the  sale  in  market  overt 
and  the  period  of  conviction ;  the  defendant,  therefore,  having  no  more  right 
to  the  property  than  the  plaintiff,  has  no  right  to  complain  that  he  was  de- 
prived of  any  evidence  of  it  by  reason  of  the  possession  having  been  taken 
firom  him.  We  had,  moreover,  a  right  to  take  them  peaceably  as  we  have 
done  ;  for  when  goods  have  been  wrongfully  taken  from  the  possession  of 
another,  the  owner  may  justify  the  re- taking  of  them  wherever  he  finds 
them :   Chapman  v.  Thimhlethorp  (f)  ;   Wilkinson  v.  King  (g). 


M.T.  1841. 
CommonPleas. 


Mr.   Darleyy  in   reply. — Where  there   is    a    question   of  property. 


(a)  1  B.  &  B.  328. 
(c)  3  Ir.  Eq.  Rep.  484. 
ie)  12  Moore,  547. 


(g)  2  Camp.  S35. 


(b)  1  Mol.  279. 
id)  2  Stark.  287. 
(/■;Cro.  Eliz.329. 
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M.  T.  1841. 
CommonPlecis, 


Nov.  25. 


replevin  is  not  the  remedy  to  try  the  question;  as  laid  down  in  the  note  tO 
Comerfbrd  v.  Biake^  where  Leonard  v.  Stacei/  (a),  and  Co.  Lit,  145-6, 
are  cited  for  the  position.  In  Corscaden  v.  Stewart^  the  writ  was  not 
quashed,  on  the  same  principle  as  in  Farrell  v.  Bere^ord,  viz.,  hecatise  the 
general  question  of  a  right  to  stop  goods  in  transitu  could  not  otherwise 
he  tried.  A  concurrent  prosecution  is  not  sufficient ;  but  it  isabsolutely 
necessary  that  there  should  have  been  a  previous  conviction  or  acquittal, 
before  the  civil  action  will  lie:  Dawkes  v.  Coveneigh (b) ;  Crosby  v. 
Lane  (c)  ;  Marsh  v.  Keating  (d).  Those  are  cases  in  which  the  defendant 
was  the  party  who  had  been  convicted  of  the  felony,  whereas  this  action, 
being  against  an  innocent  party  purchasing  from  another,  who  has  been 
acquitted  of  the  charge,  is  an  a  fortiori  case. 

Cur.  adv.  vult. 
DOHERTT,  C.  J. 

After  diligent  inquiry  and  search,  we  have  not  been  able  to  discover 
any  precedent  for  a  writ  of  replevin  having  been  used  in  any  instance 
analogous  to  the  present ;  and  we  cannot  but  think  that  it  would  be  a 
great  evil  if  a  party  were  admitted  to  sue  out  such  a  writ  under  such 
circumstances.  A  man's  mare  is  stolen  in  the  month  of  May,  and  never 
seen  afterwards,  until,  in  the  following  August,  it  is  found  in  the  possession 
of  a  person  who  alleges  that  he  had  purchased  it ;  and  it  is  not  pretended 
that  he  did  not  come  by  it  fairly  and  honestly.  Possession  is  the  first 
and  principal  badge  of  property,  and  he  ought  not  to  have  been  deprived 
of  it,  at  all  events,  until  the  alleged  felon  had  been  prosecuted.  On  this 
subject  the  law  has  been  very  clearly  and  explicitly  laid  down  by  Best, 
C.  J.,  in  the  case  of  Crimson  v.  WoodfuUy  which  was  cited  in  the  course 
of  the  argument.  He  says  : — "  If  I  were  to  hold  that  this  action  could 
<<  be  maintained  under  such  circumstances,  we  should  have  no  more  cri- 
*<  minal  prosecutions.  I  take  it,  the  law  is  this — you  must  do  your  duty 
**  to  the  public,  before  you  seek  a  benefit  to  yourself ;  and  then  there  is 
"  no  necessity  for  a  civil  action.  The  decisions  go  not  only  to  the  case 
*^  of  an  action  against  the  felon  ;  but  to  actions  against  persons  deriving 
<<  their  title  under  him.  There  is  a  case  in  the  Term  Reports,  which 
*'  says-— that  the  property  is  in  doubt  until  after  the  prosecution."  If  it 
were  necessary  to  pursue  the  subject  further,  I  might  remark,  that  the 
English  Act,  2  &  3  P.  Sf  M.^  c.  7,  s.  5,  gives  an  action  of  replevin  or 
detinue  to  the  owner  of  a  horse  unlawfully  taken  away,  in  the  event  of 
all  the  particulars  required  by  that  statute  to  constitute  a  regular  sale  in 
market  overt  not  having  been  complied  with ;  whereas,  in  the  corres- 
ponding Irish  enactment,  4  Anne^  c.  11,  there  is  no  analogous  section. 
On  the  whole,  the  plaintiff  has  taken  a  course  that  has  never  been  known 


(a)  6  Mod.  69. 
(c)  12  East,  413. 


(A)  Styles,  346. 

{d)  iBiDg.  N.  C.  217. 
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to  haTe  been  adopted  for  the  recovery  of  stolen  property— and  one  for  M.  T.  1841. 

which,  therefore,  he  has  neither  precedent  nor  authority — and  accordingly,  ConmwnPleas, 
we  must,  in  compliance  with  the  terms  of  the  motion,  quash  the  writ,  and        doyle 
order  the  property  to  be  returned.  v» 


TOBRENS,   J. 

I  was  not  present  at  the  argument  in  this  case  ;  but  I  feel  no  hesitation 
in  concurring  with  the  judgment  of  the  Court.  Before  the  time  of 
Lord  Redesdale,  the  writ  of  replevin  was  much  abused  in  this  country ; 
but  since  that  period,  it  has  been  much  more  defined.  Nevertheless, 
even  in  the  times  of  its  greatest  abuse,  neither  in  this  country  or  in 
England,  has  there  been  an  instance  of  a  writ  of  replevin  having  been 
permitted  to  issue,  where  the  property  in  dispute  has  been  feloniously 
stolen ;  and  to  permit  it  in  the  case  now  before  the  Court,  would  be  a 
most  dangerous  precedent.  Without  much  hesitation,  therefore,  I  concur 
in  the  judgment  that  the  writ  be  quashed. 

Baix,  J. 

I  concur  in  the  judgment  of  the  Court ;  and,  in  addition  to  the  rea- 
sons which  have  been  given,  I  rest  my  opinion  on  the  judgment  of  Sir 
Anthony  Harte,  in  an  Anonymous  case  reported  in  1  Molloy^  p.  390, 
which,  in  my  mind,  goes  very  strongly  to  confirm  the  view  of  the  Court, 
that,  in  cases  where  there  has  been  a  felonious  taking,  replevin  will  not 
lie. 

Let  the  writ  of  replevin  which  has  been  returned  into  this  Court 
be  quashed,  and  let  the  property  be  returned,  with  costs,  to  the 
defendant. 


KBLLr. 


YOUNG  V.  ROBINSON. 

Mb.  Rolleston  applied  for  liberty  to  lodge  in  Court  the  sum  of  £5, 
in  satisfaction  of  the  action,  according  to  the  provisions  of  the  late  act,* 


•  3  &  4  Vict.,  0, 106,  8.  46.  "  And  be  it  enacted,  that  it  shall  be  lawftil  for  the 
<<  defendant  in  all  personal  actions  (except  actions  for  assault  and  battery,  false  impri- 
''  Bonment,  libel,  slander,  malicious  arrest  or  prosecution,  criminal  conversation,  or 
"  debauching  of  the  plaintiff's  daughter  or  servant),  by  leave  of  any  of  the  said  superior 
'^  Courts  where  such  action  is  pending,  or  a  Judge  of  any  of  the  said  superior  Courts, 
*^  to  pay  into  Court  a  sum  of  money  by  way  of  compensation  or  amends,  in  such  man- 
*^  ner,  and  under  such  regulations  as  to  the  payment  of  costs,  and  the  form  of  pleading, 
"  a«  the  said  Judges,  or  such  eight  or  more  of  them  as  aforesaid,  shall,  by  any  rules  or 
'Orders  by  them  to  be  from  time  to  time  made,  order  and  direct." 


Nm).  13. 

Money  may  be 
lodged  in 
Court  in  satis- 
faction of  case 
of  trespass  for 
an  illegal  dis* 
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M.  T.  1841. 
CommonPleat, 

YOUNG 

V. 

ROBINSON. 


3  &  4  Vic.  c.  105,  s.  46.     The  action  was  trespass  for  an  illegal  distress^ 
and  not  included  among  the  exceptions  of  the  foregoing  enactment. 

DOHERTY,   C.  J. 

Take  the  order ;  and  let  the  money  be  lodged,  under  the  late  General 
Rule  of  Michaelmas  Term  1841.t 


t  The  following  in  the  role  to  whioh  his  Lordship  alluded,  and  which  was  made  in 
pursuance  of  the  provisions  of  the  foregoing  enactment : — 

^'  General  Bulb—  Michaelmas  Tebm  1841. 

<'  It  is  ordered,  that  the  General  Kales  of  Hilary  Term  1833,  and  of  the  Ist  of  May 
"  1834,  so  far  as  the  same  relate  respecdvely  to  the  payment  of  money  into  Court,  and 
'^  to  the  matters  thereupon  by  the  plaintiff  or  defendant  in  the  action  or  actions  in  which 
*'  such  payment  may  be  made,  shall,  until  further  order,  extend  and  apply  to  the  pay- 
"  ment  into  Court  of  any  money  by  way  of  compensation  or  amends  under  the  powers 
'<  giyen  by  the  46th  section  of  an  act  passed  in  the  third  and  fourth  years  of  the  reign 
"of  her  present  Majesty,  entitied  *  An  Aci /or  abolishing  arreH  on  mefneprocess  in  civil 
"  ' actions,  except  in  certain  cases;  for  extending  the  remedies  of  creditors  against  the 
"  *  property  of  debtors  ;  and  for  the  further  amendment  of  the  law,  and  the  better  ad- 
^^^vancement  of  Justice  in  Ireland,*  And  that  the  payment  of  such  monej  by  way  of 
*^  compensation  or  amends,  shall  accordingly  be  made  in  such  manner,  and  under  such 
''  regulations,  as  to  the  payment  of  costs  and  the  form  of  pleadings,  as  prescribed  by  thr 
"  aforesaid  General  Rules  in  respect  of  payment  of  money  into  Court 
"  IIM  of  November  ISiW* 

[Signed  by  all  the  Judges.), 


Nov.  13. 

In  the  case  of 
ajudgment  en- 
tered by  war- 
rant of  attor- 
ney on  a  bond 
conditioned  for 
a  sum  of  mo- 
ney payable  by 
instalments, 
the  Court  will 
not  allow  exe- 
cution to  issue 
for  any  more 
than  the  instal- 
ments unpaid 
at  the  time  of 
the  applica- 
tion. 


RIGLEY  and  another  v.  BIRCH. 

Mb.  Edward  Weight  moved,  on  behalf  of  the  plaintiff,  for  liberty  to 
issue  execution  on  a  judgment  entered  up  at  the  suit  of  the  plaintiff,  for 
the  amount  of  principal  and  interest  due  on  foot  of  the  defendant's 
bond.  The  bond  was  conditioned  for  the  payment  of  £162,  by  four 
instalments,  the  first  of  which  became  due  on  the  25th  of  October  last. 
A  warrant  had  been  executed  by  the  defendant,  '<  with  a  stay  of  execu- 
<Hion  until  default  in  payment  of  the  several  sums,  or  of  some  one  or 
<<more  of  them,  or  of, any  part  of  some  one  or  more  of  them." — 
[Per  Curiam. — Do  you  require  execution  for  the  whole  sum  in  the 
bond,  or  for  the  unpaid  instalment  alone  ?] — For  the  whole  sum,  inas- 
much as  the  bond  has  become  forfeited ;  Coates  v.  Hewitt  (a).     Nor  is 

(a)  1  WUs.  80. 


Digitized  by 


Google 


CASES  AT  LAW. 


15 


it  necessary  to  suggest  breaches  under  the  9  W^  3,  c.  10,  s.  8,  by  reason 
of  the  judgment  having  been  entered  on  a  warrant  of  attorney — AnteV' 
bury  V.  Morgan  (a) ;  Cox  v.  Rodbard  (b)  ;  Kinnersley  v.  Mussen  (c). 

Per  Curiam. 

It  is  not  the  practice  of  this  Court  to  allow  execution  to  issue  for  the  whole 
sum,  but  merely  for  the  unpaid  instalment ;  and,  by  adhering  to  that 
practice,  we  guard  against  all  the  abuses  that  might  obviously  arise  from 
a  contrary  course.  Even  if  we  were  to  be  guided  by  the  words  of  the 
warrant,  they  are,  in  this  particular  case  at  all  events,  auibiguous  as  to  its 
having  been  the  intention  of  the  parties,  that  execution  should  be  issued 
for  the  full  sum  mentioned  in  the  condition,  on  the  default  of  payment 
of  one  of  the  instalments ;  but  the  warrant  has  fulfilled  its  duty,  by 
entering  up  the  judgment,  which  will  stand  as  a  security  for  future 
instalments.  You  may  therefore  take  the  order*  for  execution  to  issue 
for  the  gale  which  was  due  on  the  28th  of  October. 


M.T.  1841. 

CommonPleas. 


(a)  3  Taunt.  196.  (b)  3  Taunt.  74. 

(c)  6  Taunt.  264. 

•  Vide  the  note  to  the  case  of  Gorman  v.  HmckSy  Batty,  631. 


KEEGAN  V.  DEAKIN, 
And  the  Heir  and  Terretenants  of  DEAKIN. 

Miu  Obpen  moved  for  liberty  to  issue  a  scire  Jucias  to  revive  a  judgment 
which  had  been  entered  up  in  1831  against  two  persons  of  the  name  of 
Deakin,  one  of  whom  was  dead.  The  application  was  to  issue  the  scire 
facias  agunst  the  surviving  conusor  and  the  heir  and  terretenants  of  the 
deceased  conusor,  so  that  execution  might  be  had  of  the  lands  and  goods 
of  the  former,  and  of  the  lands  of  the  latter. — [Per  Curiam.  Is  that  a 
regular  proceeding?] — It  is  laid  down  as  such  in  2  Archb.  Prac. 
{Chithfs  ed.)  824,  where  reference  is  made  to  Panton  v,  Hall  (a);  and 
it  is  recognised  in  the  note  to  VnderhiU  v.  Devereux  (5). 


ioi 
bei 


Nov.  22. 

One  of  two 
oonuson  of  a 
ioint  judgment 
ling  dead,  a 
tcire  facica 
may  issue  to  re- 
▼ive  it  against 
the  surviving 
conusor  and 
the  heir  and 
terretenants  of 
the  deceased 
conusor. 


DoHEETYy  C.  J. — Take  the  ordet. 


(a)  Carth.  106. 


(6)  2  Wms.  Saunders,  72. 
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VommonPietu, 

V— , ' 

Administratrix  of  DALY  v.  KELLY. 
Nov.  23. 

The  Coart  re-  Mr.  M.  ATKINSON,  On  behalf  of  the  plaintiff,  moved  that  all  the  bills  of 

certain  biUg  of  ®*<5^*"gc>  promissory  notes,  and  vouchers,  produced  and  given  in  cvi- 

exchange,  &c.  dence  on  the  part  of  the  defendant,  at  a  former  trial  had  in  this  cause, 

the  defendants,  might  be  lodged  with  the   Officer  of  the  Court,  or  some  other  Public 

and    which        Officer  in  the  county  where  the  venue  was  hiid,  in  order  that  the  plaintiff 

were  produced        .  ,       ,  .         -   .  .         , 

and  relied  on   might  have  an   opportunity  of  inspecting  the  same,  with  the  view  of 

fonner'abortive    •s^^^'^m^g  which  of  them  were  in  the  genuine   handwriting   of  the 
trial,    to    be    testator,  and  to  enable  her  thereby  to  calculate  what  was  due  to  her  as 
Officer  for  in-   ftdminbtratrix,  so  that  she  might  produce  the  same  to  the  Jury  at  the  next 
*P^^?°^y***®    trial.     This  was  an  action  of  scire  facias^  to  which  a  plea  of  payment 
allegation  that   had  been  put  in.    The  defendant  had  put  in  evidence  a  number  of  bills,  to 
wmfyrJedw    ^^^'^   ^^   defence  of  an   actual  payment.     Some  of  these  had  been 
impeached  by  the  plaintiff  as  genuine,   and  witnesses  ^ad  been  pro- 
duced to  disprove  the  handwriting  of  the  testator  on  them.  The  jury  not 
having  agreed   in   their  verdict,  a  juror   was   by   consent   withdrawn. 
Counsel,  in  support  of  the  motion,  insisted,  that  these  documents  being 
the  foundation  of  his  defence,  he  was  entitled  to  an  inspection  of  them; 
and  that  the  authorities  went  to  the  extent,  that  if  a  party  alleged  that  a 
document  was  doubtful  the  Court  would  impound  it ;  Richjf  v.  Ellis  (a) ; 
Smith  V.  M'Gonegal(b);  Tidd.  p.  639  (8th  ed.) 

Mr.  Close  opposed  the  motion  as  unprecedented ;  all  the  cases  relied 
on  being  those  in  which  the  instruments  were  declared  on,  and  were  the 
foundation  of  the  action. 

Per  Curiam. 

This  motion  is  unprecedented,  inasmuch  as  the  cases  cited  are  all  of 
them  cases  in  which  the  instruments  required  to  be  lodged  were  the 
instruments  declared  on.  The  rule  for  enforcing  the  inspection  of  docu- 
ments b,  comparatively  speaking,  a  novelty,  there  being  no  instanoe  of  it 
in  the  older  authorities,  and  we  are  not  inclined  to  extend  it  to  a  case 
like  the  present.     We  shall,  therefore. 

Refuse  the  motion,  with  costs.* 


(a)  1  AI.  &  Nap.  HI.  (b)  3  Ir.  Law  Rep.  272. 

•  Vide  Threlfally,  Webster^  1  Ping.  161,  and  Je$9el  v.  MiUingen^  1  M.  &  Scott,  605. 
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M.T.  1841. 

CommonPleas, 


Assignee  of  BERRY  r.  MCNEILL. 


Nov,  25. 


Mb.  Boyce  moved  for  leave  to  mark  judgment  as  for  want  of  a  plea. —  Although   the 

The  action  was  assumpsit.  The  defendant  was  a  female ;  and  the  general  ^^^"a'femlfe^ 

issued  was  filed,  that  <<he  did  not  undertake,"  &c.     Notice   had  been  pleaded  the  ge' 
served  on  the  defendant  to  amend,  which  had  not  been  attended  to. 


DOHEBTY,  C.  J. 

No  rule  on  the  motion. 


neral  issue  in 
masculine  gen* 
der,  the  Coart 
would  not  al- 
low the  plain- 
tiff to  mark 
judgment  as  for 
want  of  plea, 
although  notice  had  heen  given  to  amend. 


WHELAN  in  replevin  v.  ANNESLEY. 

This  was  an  action  of  replevin  which  had  been  brought  down  to  be  tried 
at  the  last  Cork  Assizes.  The  trial  had  commenced,  but  the  record  was 
withdrawn  by  leave  of  the  Judge,  in  consequence  of  some  doubts  raised 
by  the  plaintiff's  Counsel  respecting  the  statement  of  the  rent  in  the 
defendant's  avowries,  which,  it  was  alleged,  should  have  been  as  of  the 
late  Irish,  instead  of  the  present,  currency — the  plaintiOis  consenting,  on 
the  terms  of  being  paJd  all  the  costs  incurred  by  them  in  consequence  of 
the  notice  of  trial. 

Mr.  Bland  now  moved,  on  the  part  of  the  defendant,  pursuant  to  a 
notice  and  consent  served  on  the  opposite  party,  for  liberty  to  amend  his 
pleadings,  by  adding  three  new  avowries  and  amending  another,  upon  the 
terms  of  amending  the  plaintiff's  copy  of  said  avowry,  and  entering  the 
rules  to  plead  de  novoy  and  paying  to  the  plaintiff  such  costs  (if  any)  as 
might  have  been  incurred  by  him  by  reason  of  such  amendment.  To  the 
foregoing  notice  and  consent,  the  plaintiff  had  replied  that  he  would  sign 
the  consent  on  the  additional  terms  of  the  defendant's  paying  to  the 
plaintiff  the  costs  of  his  pleas  in  bar,  and  also  the  costs  incurred  by  the 
plaintiffs  in  consequence  of  the  defendant's  notice  of  trial  for  the  last 
Assizes.  To  this  the  defendant  had  replied,  by  offering  to  pay  all  the 
costs  incident  to  the  amendment  stated  in  the  consent  furnished  to  him, 
which  might  be  necessarily  and  fairly  incurred  by  the  plaintiff  by  reason 
of  such  amendment ;  and  also  to  pay  him  such  costs  as  might  be  properly 


Nov.  24. 

A  notice  and 
consent  served 
on  the  plain- 
tiff, to  allow 
the  defendant 
to  amend  and 
add  new  avow- 
ries, on  the 
terms  of  amen- 
ding the  plain- 
tiff's copy,  en- 
tering &e 
rules  to  plead 
de  noooy  and 
paying  to  the 
plaintiff  ^ch 
costs  (if  any) 
as  might  he  in- 
curred hy  him 
hy  reason  of 
such  amend- 
ment, suffici- 
ent, vrithout 
the  additional 
terms  of  the 
defendant  pay- 
ing to  the 
plaintiff  the 
costs  of  his 
pleas   in  bar. 
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M.T.  1841. 

CwnnumPleaM, 


and  fairly  taxable  or  chargeable  against  the  defendant,  consequent  upon 
his  former  notice  of  trial. 

Mr.  Boyle  Keller.-^The  costs  of  the  pleas  which,  we  have  pleaded, 
are  the  only  subject  of  contention,  and  to  them  we  are  fairly  entitled. 
We  must  not  only  file  a  new  set  of  pleas  to  the  new  avowries,  but  we  shall 
have  to  plead  anew  under  the  rules  to  plead ;  so  that  the  old  pleas  have 
become  nullities.  For,  even  if  we  should  think  proper  to  plead  some^ 
or  all,  of  our  former  pleas,  we  could  not  let  them  remain  as  they  are  on 
the  record,  the  defendant  not  having  offered  to  allow  us  to  do  so.  We 
have  been,  therefore,  compelled  to  come  in  here  to  get  the  terms  to  which 
we  are  entitled,  and  which  have  not  been  tendered  in  their  consent,  viz., 
the  cost  of  our  former  pleas,  or  liberty  to  leave  such  of  them  as  may  be 
suitable  to  the  new  avowries  on  the  record. 


DOHERTT,  C.  J. 

We  think  the  terms  of  the  consent  are  those  ordinarily  used  on  such 
occasions.  We  cannot,  by  prospective,  order  what  pleas  it  may  be  neces- 
sary to  plead  by  reason  of  the  amendments.  Probably  you  may  have  to 
plead  some  new  pleas — and  if  so,  under  the  terms  of  the  consent  you  will 
be  entitled  to  the  costs  of  them.  On  the  other  hand,  if  any  of  your 
present  pleas  should  turn  out,  under  the  amendments  that  will  be 
made,  to  be  nugatory,  the  Officer  will  allow  you  the  costs  of  them.  Nor 
will  it  be  necessary  for  us  to  make  any  order  that  the  present  pleas,  if 
suitable,  should  remain  on  the  record ;  for  it  is  the  obvious  interest  of 
the  defendant  to  allow  the  pleadings  to  remain  as  nearly  as  possible  in 
their  present  state.  The  defendairt  may,  therefore,  take  an  order  in  the 
terms  of  his  notice  and  consent,  and  no  costs  of  the  motion. 

Let  the  defendant  be  at  liberty  to  amend  his  present,  and 
plead  other,  avowries,  upon  the  terms  of  amending  the  pliuntiff's 
copy,  if  necessary,  and  entering  the  rules  to  pltod  de  novo,  and 
paying  such  costs  (if  any)  as  may  be  incurred  by  reason  of 
such  amendment. 
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LOUGHNANE  v-  IRWIN. 


M.T.  1841. 
CommonPlecu, 


Nw,25. 


rule. 


Mr.  Macdonagh,  on  behalf  of  the  defendant,  moved  that  the  declara-    The  Court  will 
tion  filed  in  this  case  should   be  set   aside,  for  irregularity   in   th^e   gide-bar  rule  to 

particulars,  viz. :  first,  because  there  had  been  no  Counsel's  name  sub-    wnend  a  de- 
'^  claratioD, 

scribed  ;  secondly,  no  bill  of  particulars  had  been  furnished  ;  and,  thirdly,    which  was  ob- 

notice  had  been  served  of  a  declaration  having  been  filed  on  the  15th    JJ^^J^o^to  wt 

ultimo,  whereas  none  had  been  filed  until  the  l6th.  On  the  23rd  a  notice   aside  the  same 

had  been  served  on  the  plaintiff  of  an  application  that  the  defendant,  who   j^ty. 

was  a  married  woman,*  should  be  permitted  to  appear  and  plead  in  person ;       Semble—An 

.  '      .  ^  ..,       .  J         .  orderto  amend 

and  a  notice  of  this  motion  and  a  consent  was,  likewise,  and  at  the  same    a  declaration, 

time,  served,  offering  to  allow  the  plaintiff  to  amend  in  all  the  foregoing   ^^Q^^ugl^e  *°^ 

particulars,  on  the  terms  of  the  defendant  being  permitted  to  appear  and    Counsel  tihere- 

plead  in  her  own  proper  person — the  Officer  of  the  Court  having  refused   made  on  mo- 

to  allow  her  appearance  in  person.     Of  this  consent  the  plaintiff  had    p**°  ."^  ?^^ 

taken  no  notice;  but  on  the  24th  (yesterday),  the  defendants  were  served   hj  a  side-bar 

with  a  bill  of  particulars,  and  notice  of  declaration  filed  on  the  16th,  and 

an  order   was  obtained  to  amend  the  declaration  by  adding  Counsel's 

name  to  it,  by  a  side-bar  rule,  or  certificate  of  no  plea  or  demurrer  having 

been  filed.     That,  at  all  events,  is  irregular. 

DoHEBTY,  C.  J. — The  amendment  of  the  declaration  by  affixing 
Counsel's  name,  is  rather  too  serious  a  one  for  a  side-bar  rule.  It  is,  in 
my  opinion,  one  of  the  privBeges  of  the  Bar  to  have  it  moved  in  open 
Court. 

Ball,  J. — I  can  only  say  that  such  applications  are,  at  the  other  side 
of  the  Hall,  canvassed  with  great  jealousy.  The  Court  requires  Counsel 
to.  come  in,  and  declare  that  the  omission  occurred  by  mistake. 

ToB&ENS,  J. — I  can  only  add  my  testimony,  that  during  my  expe- 
rience, the  practice  of  this  Court  has  been  similar  to  that  which  my 
Brother  Ball  has  stated  that  of  the  Courts  of  Equity  to  be.  Counsel 
brings  in  the  draft,  and  states  the  omission  to  have  been  a  mistake,  so  as 
to  free  the  attorney  from  all  blame  and  imputation. 

Mr.  Macdonagh. — Our  complaint  is,  that  there  has  been  an  imposition 


*  A  married  woman  cannot  appear  by  attorney ;  Co.  Litt.  136  ; 
OukU  y.  SoMom,  3  Taunt.  261. 
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M.  T.  1841.  on  the  Court,  in  the  plaintiff  having  gone  to  your  Lordships'  Officer,  to 
ComnrnPleoi.  obtain  a  side-bar  rule,  without  apprising  him  of  the  fact  that  there  was  s 
motion  pending  on  the  subject. 

Mr.  Laughnane^  for  the  plaintiff. — The  first  notice  we  had  of  any  irre- 
gularity on  our  part,  was  the  service  on  us  of  the  defendant's  notice  of 
the  23rd.  We  then  went,  and  obtained  an  order  by  a  side-bar  rule  to 
amend,  by  adding  Counsel's  name  to  the  declaration,  when  the  defendant 
could  not  be  prejudiced — no  plea  or  demurrer  having  been  filed ;  we  also 
served  him  with  notice  of  the  amended  declaration  and  the  eight-day  rule, 
and  offered  to  amend  his  copy.  If  there  is  any  irregularity  in  amending 
the  declaration,  as  we  have  amended,  it  ought  not  to  be  visited  on  us,  the 
Officer  of  the  Court  having  misled  us  in  that  particular. — [Dohebty, 
C.  J.  On  what  ground  do  you  resist  the  appearance  of  the  defendant  in 
person  ?] — The  bill  upon  which  we  are  suing  her  was  accepted  by  her  as 
a  single  woman,  and  the  affidavit  by  the  attorney's  apprentice  only  states 
that  she  is  a  married  woman  by  way  of  recital — <<  she  being  a  married 
woman."     There  is  no  positive  averment. 


DOHEETY,    C.  J. 

The  averment  is  sufficiently  positive,  he  object  being  merely  to  enter 
an  appearance.  Whatever  may  be  the  propriety  of  the  practice  with 
respect  to  the  amendment  of  declarations  by  adding  Counsel's  name,  the 
party  ought  not,  as  has  been  done  in  this  instance,  to  have  concealed  from 
the  Officer  the  fact  that  a  notice  had  been  served,  and  that  a  motion  on 
the  subjept  was  pending.     We  shall,  therefore, 

Set  aside  the  side-bar  rule  to  amend,  with  liberty  for  the  plaintiff 
to  amend  hb  declaration  by  subscribing  the  name  of  Counsel 
thereto ;  and  let  the  defendant  be  at  liberty  to  enter  an  appear^ 
ance  in  person*  And  let  the  phiintiff  pay  the  costs  of  this 
motion. 
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1841. 
Queen' sBejich. 


TrtnUy  Tem, 
Jan.  29. 
Junei. 


JAMES  BRADY,  in  Error,  v.  THE  QUEEN. 
(QueerCs  Bench.) 

EssoB. — This  was  a  writ  of  error  brought  by  James  Brady,  the  defend-  ^^^  */^ 

aot  below,  who  was  coDvicted  of  a  misdemeanor  for  unlawful  combinaltoti  that  hom  and 

and  confederacy,  under  the  2  &  3  Vic.  c.  74,*  to  reverse  the  judgment  September''  ^' 

of  the  Court  below.     The  first  count  of  the  indictment  stated,  "  that  on  1839,  any  and 

"the  24th  of  August  1839,  and  long  before,  there  was,  and  thence  con--  established ^at 

"  tinuaUy  hath  been  andstiUis  established  in  Ireland  a  society  so  consti-  ^®  pa«ing  of 

"  tuted  that  the  members  thereof  might  and  did  communicate  with,  and  thereafter  to  be 

"  were  known  to  each  other  by  certain  secret  signs  and  certain  pass-  ^^  natiu^'  ^' 

"  words,  and  that  the  said  James  Brady,  late  of,  &c.,  being  a  wicked  thereinafter 

"  and  evil-disposed  person,  at,  &c.,  on  the  24th  of  August,  and  long  c(  g/^^li  be  and 

"  before,  was  a  member  of  the  said  society,  and  that  the  said  James  ^i^J^T^r^^ 

"  Brady,  after  the  first  of  September  1839>  to  wit,  on  the  5th  October,  unlawful  com- 

«in  the  3rd  of  Victoria,  of,  ftc,  with  force  and  arms  at,  &c.,  being  then  ^^^?^ 

"and  there  such  member  of  the  said  society  aforesaid,  unlawfully  did  act   and  then  pro- 

ceeded    "that 
"as  a  member  thereof,  against  the  peace  of,  &c.,  and  contrary  to  the  form   |g  ^   '      ^ 

and  everj  so- 
ciety BO  consti- 
tuted that  the 
members 
thereof  may  or 
shaD  commu- 
nicate with  or 
be  known  to 
each  other  by, 
or  may  use, 
for  the  purpose 


"  of  the  statute,  &c.     Second  count^And  that  afterwards,  and  during 

"  the  existence  of  the  said  society,  to  wit,  on,  &c.,  at,  &c.,  the  said  James 

"  Brady,  well  knowing  the  premises,  and  being  such  &c.,  person,  unlawfully 

"did,  directly,  knowingly,  maintain  correspondence  with  one  Richard 

"  Jones,  he  the  said  Richard  Jones  then  and  there  being  secretary  of  the 

"  said  society,  as  such  secretary.    Third  count — And  that  the  said  James 

"  Brady,  on,  &C.,  well  knowing,  &c.,  did  directly,  knowingly,  maintain  a 

"  correspondence  with  one  R.  Jones,  the  said  Jones  then  and  there  being   of  being  known 

"  a  member  of  the  said  society,  as  such  member.     Fourth  count — And   leoret  sign  or 

signs,  or  pass- 
word or  passwords,"  &o.;  and  having  continaed  a  specification  of  several  otiier  matters, 
the  existence  of  which  in  any  society  would  constitute  it  a  society  within  the  statute,  it 
declared  that  the  persons  so  offending  "  shall  be  deemed  guilty  of  unlawful  combination 
and  confederacy  *,  an  indictment  under  this  statute  stated,  "  that  on  the  24tli  of  August 
and  thence  comtinuaUy  hath  been  and  still  is  established  in  Ireland  a  society  so  constituted 
that  the  members  thereof  might  and  did  communicate  with  and  were  known  to  each  other 
by  certain  secret  signs  and  certain  passwords,  and  that  said  James  Brady,  &c.,  on  the 
24th  of  August,  and  long  before,  was  a  member  of  the  said  society ;  and  that  the  said 
James  Brady,  after  the  1st  of  September  1839,  to  wit,  on  the  6th  of  October^  &c.,  being 
then  and  there  such  member  of  the  said  society  as  aforesaid,  unlawftilly  did  act  as  a 
member  thereof,  against  the  peace,"  &c.  8cc.:—Heldf  upon  a  writ  of  error  brought  to 
reverse  the  judgment,  after  verdict,  that  this  count  was  sufficient,  without  any  aver- 
ment to  the  effect,  that  the  defendant  was  thereby  guilty  of  unlawful  combination  and 
confederacy. 

*  Semble — ^That  the  count  would  be  bad  upon  demurrer  by  reason  of  this  omiwion. — 
Perrin.  J, 

Semke—  That  a  count  under  this  statute,  charging  the  defendant  with  having  "  in  his 
possession  a  certain  written  copy  of  certain  passwords  made  use  of  in  tbe  said  Society," 
without  setting  them  out,  is  bad. 

-    .  ..    ^       ..  ,.        «  ^    .^^    «  «  2  Bos.  &Pul.  137),  and  cases  of  the  same 


Smithes  Caie  (1  East,  P.  C.  183 ;  S.  C. 
class,  questioued. — Per  Perrin,  J. 

*  See  this  enactment  in  note  to  Regina  v.  Houston^  ante,  vol.  3,  p.  446. 
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**  that  the  said  James  Brady,  on,  &c.,  well  knowing,  &c^  uolawfully  did 
**  indirectly,  knowingly,  nuuntain  correspondence  and  intercourse  with  the 
**  said  R.  Jones,  he  the  said  R.  Jones  then  and  there  being  a  member  of 
''such  society,  as  such  member.  Fifth  count — And  that  the  sud  J^ 
<'  Brady,  on,  &c.,  well  knowing,  unlawfully,  knowingly,  had  in  his  posses- 
^<  sion  a  certain  written  copy  of  certain  passwords  made  use  of  in  the  siud 
'*  Ibciety,  he  the  said  J.  Brady  then  and  there  not  being  able  satisfactorily 
*'  to  account  for  the  same.  Sixth  count — And,  also,  that  the  said  J.  Brady, 
'<  on,  &C.,  well  knowing,  &c.,  unlawfully,  knowingly,  had  in  his  possession 
**  ascertain  secret  mode  of  communication  made  use  of  by  the  said  society, 
<'  he  the  said  J.  Brady  not  being  able  satisfiactorily  to  account  for  the 
''  same,  against  the  peace,  &c,  and  contrary  to  the  form  of  the  statute, 
<'  &C."  The  several  counts  concluded  against  the  peace,  &c«,  and  con- 
trary to  the  form  of  the  statute. 

To  the  record  of  this  indictment  and  the  judgment  thereon,  several 
causes  of  error  were  assigned,  but  it  is  unnecessary  to  set  them  forth 
here,  as  those  relied  on  are  fully  stated  in  the  arguments  of  CounseL 


Mr.  Napier  in  support  of  the  errors  assigned. — The  offence  in  this 
case  is  exclusively  statutable,  founded  on  the  2  &  3  Vtc.  c*  74.  The 
offence  created  by  that  act  is,  *  that  of  unlawjid  combination  and  con- 
federacyf  and  the  party  transgressing  is  liable  to  be  proceeded  against,  as 
under  the  4  Cr.  4,  c.  87,  and  as  if  guilty  of  unlawful  combination  or  con- 
federacy thereunder.  The  4  G.  4,  c.  87,  was  itself  an  extension  of  the 
60  G,  3,  c.  102,  and  it  created  certain  offences  of  unlawful  combination 
and  confederacy  ^  and  the  object  of  the  2  A^  3  Vic.  c.  74,  was  to  suppress 
certain  societies,  theretofore  permitted  to  exist,  but  then  considered  mis- 
chievous. The  latter  act  received  the  Royal  assent  upon  the  24th  of 
August  183%  and  was  to  take  effect  as  to  the  creation  of  offences  from 
the  Ist  of  September  1839-  There  were  two  classes  of  cases  provided 
for ;  first,  societies  established ;  secondly,  societies  to  be  established,  the 
constitution  of  which  should  be  such,  that  after  the  1st  of  September 
1839  the  members  might  be  known  to  each  other  by  secret  signs  and 
passwords.  The  indictment  therefore  should  charge,  first,  that  such  a 
society  existed  after  the  1st  of  September  1839*  as  may  be  deemed  an 
unlawful  combination  and  confederacy  ;  and  that  should  be  done  by  aver- 
ments that  the  members  thereof  might  after  the  Ist  of  September  be 
known  to  each  other,  &c.,  by  certain  specified  signs  and  passwords,  and 
that  said  society  was,  and  is,  an  unlawful  combination  and  confederacy ; 
that  traverser  after  that  day  acted  as  a  member  of,  or  had  correspondence 
with  some  member  thereof  as  such.  In  the  present  case  there  has  been 
a  verdict,  and  therefore  certain  objections  are  cured  by  the  3 Ist  and  32nd 
sections  of  the  9  G,  4,  c.  54  ;  the  particular  specified  defects  enumerated 
in  the  31st  section  are  aided  by  the  verdict,  but  none  other ;  and,  there- 
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fow,  unless  the  defects  in  this  case  come  uader  tke  protectioo  of  the  ^^^^'^h, 
32Qd  sectioD,  which  proTides,  that  it  shall  be  sufficient  after  verdiet  if  n  ■  y  ^' 
the  offence  be  described  in  the  indictment  in  the  wwds^  of  the  statute  bbadt 
creating  the  offence,  &c.,  they  are  not  cured.  For  the  purpose  of  cone  ^  otiEEJf 
sidering  this,,  it  is  necessary  rightly  to  understand  the  effect  and  operatioa 
of  the  9  Cr.  4,  c.  54.  Formerly  in  many  cases,  the  mere  words  ef 
the  act  did  not  in  the  indictment  eipress  the  offence  with  that  certainty 
required  for  the  purposes  of  trial,  but  it  was  necessary  to  add  wordfr  ia 
the  indictment  to  make  out  the  substance  of  the  offence.  2  Haudc.  P.  C 
c  25, 8. 11 1 ;  3  InsU  54.  The  Q  G.A  merely  aids  this  as  to  the  offence* 
The  7  &  8  Cr.  4,  c.  64,  s.  21,  is  the  analogous  enactment  in  England* 
and  in  that  country  it  has  been  decided*  that  noth withstanding  that  enacts 
ment,  it  is  not  always  sufficient  to  follow  the  words  of  the  statute  merely : 
Regina  v.  Norton  (a) ;  Regina  v.  MaHin  (5).  In  the  indictmeat  in  the 
present  case,  firom  the  first  to  the  last  the  words  unlawful  cambinaUoncm 
confederacy  are  not  to  be  found,  which  b  the  precise  offence  creaied  ia 
terms  by  the  2  &  3  Vic.  c.  74.  That  this  is  so  is  manifest  from  Regina  v. 
CaUen(e)y  which  was  a  case  decided  upon  this  statute  before  Burton,^  l^ 
and  Foster,  B.,  at  the  Summer  Assizes  1840  ;  in  that  case  and  alsaim  all 
the  indictments  upon  the  North  East  Circuit  under  this  statute  it  was 
stated,  that  *'  thereby  the  party  became  guilty  of  unlawful  combination  and 
confederacy^'^  and  in  this  case  Burton.  J.,  said,  **  I  think  the  offence 
**  created  by  the  act  is  the  offence  of  unlawful  combination  and  coni% 
^federacy,  and  that  it  sets  out  several  acts,  any  of  which  makes  the  party 
''guilty  of  that  offence.  Here  then  the  indictment  has  charged  several 
''of  these,  and  that  he  became  thereby  guilty  of  unlawful  combination  and 
"  confederacy — that  is  the  only  offence  with  which  the  party  is  charged.  I 
"  think  when  we  examine  the  statute  here,  we  find  it  has  been  very  careful 
"  in  stating  what  the  offence  is,  and  in  stating  what  act  or  acts  shaU  bring 
"a  party  within  the  offence  of  combination  or  conspiracy."  Thb  indict* 
ment  has  wholly  omitted  either  to  aver  that  the  society  theipin  described 
was  at  any  time  an  unlawful  combination  or  confederacy ;  or  that  the 
traverser  was  guilty  of  unlawful  combination  and  confederacy.  Such 
omission  is  in  itself  fatal.  Where  an  offence  created  by  statute  is  des- 
criptively specified  therein,  the  very  words  of  description  must  be  used ; 
Com.  Dig.  Indict.  G.  6;  Bac.  Ah.  Indict.  H.  13 ;  Bro.  Ah.  Indict. 
PL  19  ;  2  Hawk.  P.  C,  c.  25,  s.  110 ;  2  HaU,  P.  C.  170;  Regina  v. 
Ryan  and  O'Connor  (d) ;  Rex  v.  Johnson  (e)  ;  Rex  v.  Peweon  (f)  ; 
Rex  v.  Fuller  (g)  ;  Rex  v.  M'Gregor  {h\  and  Rex  v.    Critchton  (t) ; 

(a)  8  C.  &  P.  196.  (b)  8  Ad.  &  EL  4«1 ;  S.  C.  3  Nev.  &  P.  472  (e). 

(c)  Not  reported.  (</)  7  C.  &  P.  854 ;  S.  C.  2  Moo.  C.  C.  15. 

{e)  13  M.  &  Sel.  540.  0  1  Mood.  C.  C.  313. 

(^)  1  B.  &  Pal.  186.  (A)  SB.  8c  Pul.  100;  S.  C.  2  East's  P.  C.  576. 

(0  B,  &  By.  62,  63,  note  (a). 
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and  for  precedents  framed  upon  similai  statutes.  Rex  v.  BM  (a) ;  Rex 
V.  Loveless  (b).  Upon  these  authorities  this  objection  ap[^ars  in  itself 
conclusive  against  the  validity  of  this  indictment;  but,  secondly,  the 
signs  and  passwords  are  not  speciBed  in  the  indictment  The  case  of 
Regina  v.  Martin  shews  that  the  statute  does  not  supersefde  the  necessity 
of  specification  ;  and  the  principle  decided  in  Rex  v.  Mfuon  (c),  and  the 
reasons  assigned  apply  strongly  to  this  part  of  the  present  case.  How 
is  the  defendant  to  meet  the  case  in  evidence  ?  Thus  suppose  he  had  for 
some  collateral  purpose  a  correspondence  with  fictitious  signatures,  con- 
fined to  himself  and  another  charged  as  a  member,  if  the  secret  signs  and 
passwords  are  not  stated  in  the  indictment,  how  it  he  to  defend  himself? 
Or  suppose  there  had  been  secret  signa  and  passwords  used  by  a  society 
of  which  he  was  a  member,  but  these  had  been  discontinued  by  a  general 
resolution  of  the  body  before  the  1st  of  September  1839,  how  could  he 
shew  this  ?  And  again,  is  it  to  be  left  to  the  judgment  of  the  witness  to 
say  what  is  a  secret  sign  ?  If  such  pleading  were  permitted  in  an  indict- 
ment it  would  greatly  tend  to  embarrass  the  traverser  in  his  defence,  and 
for  that  reason  has  been  always  held  bad ;  Rex  v.  Forsyth  (d) ;  Regina 
V.  Peck  {e) ;  moreover,  the  Grand  Jury  may  find  bills  upon  one  set  of 
signs,  which  may  be  innocent,  and  the  evidence  at  the  trial  may  be  of 
others,  which  also  makes  the  indictment  clearly  bad ;  4  Com.  Dig.  by 
Hamd.  530,  note  (h).  The  last  objection  is  one  upon  which  I  rely  with 
great  confidence,  and  it  is  that  the  society  referred  to  is  not  shewn  to 
have  been  illegally  constituted,  so  as  to  continue  the  power  of  secret 
communication  after  the  1st  of  September  1839;  which  should  have 
been  done  to  have  brought  the  case  within  the  statute.  The  rules 
upon  this  subject  are  fully  stated  in  Com,  Dig.  Indict.  G.  3  (^),  and 
4  tWrf,  by  Hamd.  530 ;  and  Rex  v.  Cheere  (f),  is  a  very  strong 
authority  upon  thb  part  of  the  case ;  in  the  present  case  not  only  is  it 
consistent  with  the  indictment,  but  it  is  the  strict  meaning  of  the  words, 
that  the  secret  signs  were  available  at  a  time  pastf  "  might,  and  didy 
and  were  known."  The  Orange  Society  at  this  moment  would  be  within 
the  words  of  this  indictment,  although  they  had  long  since  abolished 
secret  signs  ;  or  a  society  which  had  yearly  signs  which  expired  and  were 
not  renewed  prior  to  September  1839.  Upon  these  grounds  I  submit 
this  indictment  is  bad ;  first,  the  society  here  is  not  described  in  the 
words  of  the  act  of  Parliament,  not  being  called  an  unlawful  combination 
and  confederacy ;  secondly,  it  is  not  shewn  to  have  had  the  character  of 
communicating,  &c.,  by  secret  signs  and  passwords,  after  the  1st  of  Sep- 
tember 1839  ;    and  thirdly,  the  secret  signs  and  passwords  are  not 


(a)  6  C.  &  P.  663.  (b)  1  M.  &  Rob.  349. 

(c)  2  T.  E.  681.  {d)  R.  &  Ry.  C.  C.  274. 

(e)  1  P.  &  Dav.  608 ;  S.  C.  9  A.  &  £.  686. 

r/)4  B.  &  C.  909;  S,  C.  r  D.  &  Ry.  461, 


Digitized  by 


Google 


V. 
THS  QUBEN* 


CASES  AT  LAW.  25 

specified.  The  first  is  so  dear  thai  no  legal  mind  can  douht  upoQ  it — k  T.  T.  184L 
is  that  the  defendant  is  not  charged  with  being  a  member  of  an  illegal  ^^^*^^' 
combination  and  confederacy,  and  that  this  defect  is  not  idded  by  the  beadt 
9  G.4;  for  the  words  of  the  act  of  Parliament  have  not  been  usedi 
\iz^  "  unlawful  combination  and  confederacy.'^ 

Mr.  Smyhf^  in  support  of  the  indictment. — I  concur  in  most  of  the 
legal  positions  laid  down  by  Mr.  Napier,  and  I  do  not  mean  to  impugn 
the  authority  of  any  of  the  cases  upon  which  he  has  relied ;  but  I  submit 
that  the  9  G.  4,  doto  relieve  me  from  dealing  with  any  matters  except 
those  left  unprotected  by  that  statute.  It  will  be  useful  to  state  a  few 
general  rules  of  criminal  pleading.  One  rule  is,  that  all  the  material  facts 
and  circumstances  comprised  in  the  definition  of  the  offencoi  whether  the 
offence  be  one  at  common  law  or  created  by  statute,  must  be  stated  in 
the  indictment ;  and  this  rule  will  dispose  of  several  of  the  cases  cited  by 
Mr.  Napier.  Thus  in  the  case  of  larceny,  it  is  not  sufficient  to  allege 
that  the  party  feloniously  stole  the  goods,  or  in  burglary,  to  use  the 
words  of  the  statute,  and  merely  say  that  he  committed  burglary,  but 
yon  must  state  facts  comprised  in  the  definition.  This  is  also  true  of 
embezilement,  which  is  defined  to  consist  in  deceitfol  practices  in  de- 
fiwiding,  &c.»  another  of  his  known  right,  &c. ;  1  Hawk.  P.  C  c  23,  s.  1. 
The  cases  dted  upon  this  point  by  Mr.  Ni^ier,  were  defident  in  not 
stating  the  property  embezzled  to  be  the  property  of  another,  and  that 
was  a  necessary  part  of  the  statement,  being  one  ingredient  in  the 
definition  of  the  offsnce  ;  and  this  is  the  extent  of  the  cases  of  Rejc  ▼. 
Johnstone  and  Rex  v.  McGregor,  But  not  only  must  the  facts  induded 
in  the  definition  of  the  offence  be  given,  but  where  the  subject  matter  is 
a  breach  of  duty,  or  the  interference  with  another  in  the  discharge  of  a 
duty,  the  facts  from  which  the  duty  arises  must,  except  in  the  case  of  a 
Pnbfic  Officer,  be  stated  hi  the  indictment,  and  that  is  the  only  pro- 
position dedded  in  Rex  v.  Cheere,  There  is  another  dass  of  cases 
sbewii^  that  when  a  technical  word  descriptive  of  the  offence  is  omitted, 
the  indictment  will  be  bad ;  as  if  a  statute,  in  defining  an  offence,  use 
the  word  **  uDlawful,"  that  word  must  be  used  in  an  indictment  for  that 
offieoce ;  Res  v.  Rifan  and  O'Connor,  is  an  instance  of  this  rule,  and 
no  doubt  that  is  the  law.  The  indictment  in  the  present  case  is  for  a 
Busdemeanour  created  by  statute,  and  of  course  the  indictment  must  con- 
tain the  whole  of  the  facts  induded  in  the  definition  of  that  offence ;  and 
also,  all  the  technical  words  found  in  the  act,  but  nothing  more  than  this 
b  requisite.  Rex  v.  Pemberton  (a),  Rex  v.  Fuller  ;  and  it  is  not  neces- 
sary to  set  out  matters  of  evidence.  Rex  v.  Turner  (h) ;  nor  to  state 
matters  which  lie  more  peculiarly  within  the  knowledge  of  the  defendant 

(a)  2  Butt.  10S5.  (b)  1  Str.  139. 
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than  the  prosecutor,  Sex  v.  HoUond  (a) ;  and  matter  of  inducement 
need  not  be  set  out  with  the  same  certainty  as  other  parts  of  the  in- 
dictment ;  Rex  V.  Wright  (h) :  all  these  general  propositions  will  be 
found  useful  in  the  argument  of  this  case.  After  referring  particularly 
to  the  enactments  of  the  2  &  3  VicU  c.  74,  Mr.  Smjly  continued — All 
the  societies  therein  described  are  declared  to  be  illegal,  and  they  became 
so  by  this  act  of  the  Legislature  after  the  1st  of  September  1839*  Their 
illegality  does  not  depend  upon  the  finding  of  the  Grand  Jury  or  of  the 
Petit  Jury ;  and  after  a  verdict  establishing  that  the  defendant  was  a 
member  of  a  society  described  by  the  statute,  and  that  he  acted  in  con- 
travention of  the  prohibition  in  the  statute,  the  Court  will  take  judicial 
notice,  and  deem  and  declare  such  society  to  be  an  unlawful  combination 
and  confederacy,  and  pass  the  sentence  proper  to  such  an  offence.  That 
is  not  a  fact  that  need  be  set  forth  in  an  indictment ;  it  is  a  mere  con- 
clusion of  law,  when  the  Grand  Jury  find  that  the  individual  charged  did 
such  and  such  acts ;  and  you  must  establish,  by  evidence,  that  the  defen- 
dant was  a  member  of  a  society  having  the  characteristics  set  out  in  the 
statute.  '<  Secret  signs  and  passwords''  are  introduced  into  the  act,  only 
to  shew  what  species  of  society  is  illegal ;  the  prosecutor  may  not  be 
able  to  prove  what  are  the  signs,  although  he  can  prove  that  the  mem- 
bers communicated  with  one  another  by  "  secret  signs  and  passwords." 
— [BuBTON,  J.  remarked  that  the  Freemason  Society  was  excluded  from 
the  operation  of  the  act.] — It  might  as  well  be  contended  that  in  an 
indictment  under  another  portion  of  this  statute,  against  a  party  for  being 
a  member  of  a  society  that  collects  money  for  the  purchase  of  arms  for 
distribution,  that  the  particular  arms,  and  the  particular  funds  ought  to 
be  specified. 

Mr.  Napier. — I  did  not  contend  that  the  secret  signs  should^be  set-out 
in  the  indictment,  but  that  the  passwords  ought  to  be. 

Mr.  Smyly. — But  if  it  be  not  necessary  to  set  out  the  one,  why  should 
it  be  necessary  to  set  out  the  other  ?  they  occur  in  the  same  clause  of  the 
same  section  of  the  statute.  The  first  objection  I  have  endeavoured  to 
answer,  by  shewing  that  the  act  of  Parliament  declares  certain  societies 
unlawful ;  and  a  party  to  be  guilty  under  this  act  is  to  be  a  member  of  a 
society  so  constituted  that  the  members  thereof  may  and  shall  communi- 
cate, &c.,  and  being  such  member  shall  act  as  such  ;  the  Jury  finds  those 
facts,  and  then  the  Court  deems  him  guilty  of  an  unlawful  combination. 
The  second  objection,  I  trust,  I  have  fully  answered.  The  third  is,  that 
the  lAdictment  does  not  allege  that  after  the  1st  of  September  1839 
there  did  exist  any  society  capable  of  communication  by  secret  signs  and 
passwords.  This  objection  is  capable  of  two  answers ;  one  from  reading 
the  words  of  the  indictment ;  and,  secondly,  if  one  part  of  the  count 


(a)  6  T.  R.  607. 


{b)  1  Vent.  169. 
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GOBtain  a  sufficient  offence  to  warrant  a  judgment  it  is  good.  What  are  the  x.  T.  ]  841. 
words  of  the  present  indictment  ?  it  expressly  avers  the  present  existence  of  ^lueti^Bench. 
a  society  which  had  existed  before  the  passing  of  the  act  of  Parliament 
and  at  the  passing  of  the  act,  and  that  it  still  existed  up  to  the  time  of 
finding  the  bill.  The  averment,  that  they  might  and  did  communicate,  &c.| 
may  be  divided,  and  then  it  would  be  an  averment  that  they  might  up  to 
that  time,  or  that  they  did  up  to  that  time,  communicate,  &c. ;  but  with- 
out dividing  it,  it  is  an  averment  that  up  to  the  time  of  finding  the  bill, 
the  members  of  that  society  might  and  did  communicate  by  secret  signs 
and  passwords ;  and  thus  either  way  the  averment  would  be  good.  With 
respect  to  the  observation  that  innocent  persons  would  be  included  in  the 
words  of  this  indictment,  it  is  only  necessary  to  see  what  society  it  speaks 
of,  viz.,  a  society  the  members  whereof  communicate  with  each  other  by 
secret  signs  and  passwords ;  and  no  person  can  be  a  member  of  that  society 
and  not  be  guilty  under  that  statute.  Upon  these  grounds,  therefore, 
I  submit  that  the  indictment  is  good. 


Gonn- 


A  question  here  arose  as  to  the  party  who  was  entitled  to  the  reply ;    in  t^jg 

Bir.  Napier  insisting  that  in  writs  of  error,  even  in  common  cases,  the   *?'  i"*  all  crir 

,  .  mmal  cases, 

party  who  commenced  was  entitled  to  the  reply,  that  it  had  been  frequently   even  where  the 

so  ruled  in  England;  Rex  v.  Bourne  {a)  \    Reginay.  Frost (b);  Rex  brin«Twrit 

Y.  Stannard  (c) ;    Rex  v.  Home  (d) ;    Rex  v.  Abbingdon  (e) :    while  of   erron  the 

Mr.  Monahan  and  Mr.  Smyly  upon  the  other  hand  contended  that  the  Ciw^are  ea- 

in variable  practice  in  this  country  was  to  give  the  Crown  the  reply  ;  and  titled    to-  the 

that  it  had  been  lately  so  decided  in  Holland  v.  Regina  (f),  in  England.  ' 

This    Court 
^       ^     .  rr«       1-.  ^^     consider 

Fer  C7ttrui97»«— The  English  practice  is  with  Mr.  Napier,  but  the    the  present 

practice  in  this  country  has  always  been  otherwise  ;  the  Crown  Counsel   a'^^ew 'o^a^ 
having  been  always  allowed  to  have  the  reply.  tering  it. 

Pebbin,  J. — The  question  was  raised  in  Rex  v.  O^ConneU  in  1834 ; 
in  that  case  my  junior  opened,  and  the  Attorney-General  followed  him  ; 
the  Court  then  called  upon  me  to  go  on,  and  I  insisted  upon  my  right  to 
reply,  andpthat  the  Solicitor- General  ought  to  go  on,  and  the  Court 
decided  that  I  should  go  on,  which  I  did,  but  the  Solicitor- General  (Mr. 
Justice  Crampton)  did  not  follow  me.  In  Rex\.  O' Grady  (jg)  also  the 
Attorney- General  replied. 

Crampton,  J. — It  has  been  the  practice  in  this  country  to  give  the 

(a)  7  Ad.  &  E.  68.      *  (A)  9  C.  &  P.  186. 

(c)  7  C.  &  P.  676.  {d)  20  St  Trials,  664. 

{€)  Peake,  236 ;  S.  C.  1  Esp.  226.  (f)  2  Ir.  Law  Rep.  335. 

{g)  Greene's  Report. 
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T.  T.  1841.    Crown  the  reply^  and  this  point  wag  decided  here  last  Term  in  R^^ina  r« 

Queen'tBeneh.    ffoUand^  where  the  Crown  had  the  reply ;  such  has  been  the  inTariable 

BBADT        practice  in  this  country,  but,  perhaps,  it  ought  to  be  altered.  The  practice 

^*  of  the  Court  is,  however,  the  law  of  the  Court  until  it  is  changed. 

THB  quBEN. 

BuRToif,  J. — What  has  been  suggested  by  my  Brother  Crampton  is 
perhaps  the  best  course  to  follow.  The  English  cases  are  against  our 
practice ;  the  practice  in  this  country  may  have  been  wrong,  and  it  may 
be  desirable  to  alter  it ;  but  we  ought  not  to  make  the  alteration  hi  a 
ease  where  every  one  has  come  into  Court  under  the  expectation  that 
the  usual  practiee  b  to  be  followed.  If  we  should  upon  consideration 
think  fit  so  to  do,  we  will  in  future  alter  that  practice,  and  then  inform 
the  Bar  of  the  alteration,  but  in  the  present  case  we  feel  that  we  ought 
to  abide  by  the  established  practice. 

Mr.  Napier  then  replied,  and  insisted  that  n6  answer  was  given  to  his 
first  objection  to  the  indictment,  and  was  followed  by-— 

Mr«  MonahaHf  who  contended  that  the  indictment  was  not  open  to 
the  objection  relied  upon,  and  that  even  if  it  were  upon  demurrer,  thai 
the  defect  was  cured  by  the  9  G,  4,  and  upon  this  part  of  the  case  relied 
upon  Res  v.  Moeee  (a). 

June  4.  BusTON,  J.,  this  day  delivered  the  judgment  of  the  Court. 

This  case  comes  before  the  Court  upon  a  writ  of  error,  and  was  argued 
in  the  absence  of  my  Lord  Chief  Justice.  It  has  stood  over  a  length  of 
time  for  judgment,  in  consequence  of  doubts  that  were  entertained  upon 
one  of  th^  objections  taken  to  the  first  count  of  the  indictment,  and 
which  objection  extends  also  to  all  the  other  counts  of  the  indictment. 
The  objections,  however,  to  the  other  counts,  it  will  be  immaterial  now 
to  consider;  the  Court  being  of  opinion  that  the  first  count  in  this  indict- 
inent  is  sufficient,  that  is  all  that  it  will  be  necessary  to  refer  to  in  their 
judgment  upon  this  writ  of  error ;  for  if  the  first  count  be  good,  what- 
ever objections  may  exist  as  to  the  other  counts,  the  judgment  below 
must  be  affirmed.  The  first  count  states  the  existence  of  a  certain 
society  of  the  description  specified  in  the  statute  2^3  Fie.  c.  74.  It  is 
stated  to  be  ^'  A  society  so  constituted  that  the  members  thereof  might 
*^  and  did  communicate  with  and  were  known  to  each  other  by  certain 
<<  secret  signs  and  pasBwords.**  One  of  the  objections  made  to  this 
indictment  is,  that  it  does  not  describe  the  society  as  being  so  consti- 
tuted as  to  reo&r  the  members  thereof  capable  of  communicating  with 
and  being  knovn  by  secret  signs,  and  to  have  so  continued  constituted 

(a)  7  C.  &  P.  423. 
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after  tbe  Ist  September  1839.  Th»  objection  caonoti  upon  the  just  T.  T*  1841 
coBStruction  of  the  words  of  the  indictinenty  be  allowed  to  prevaiL  The 
statute  directs,  that  fron  and  after  the  Ist  of  September  18399  >oy  ftnd 
every  society  then  established,  or  thereafter  to  be  e^ablished  in  Ireland, 
of  the  nature  thereinafter  described,  shall  be  and  be  declared  and  taken  to 
be  an  unlawful  combination  and  confederacy,  that  is  to  say,  an j  and  every 
society  so  constituted  that  the  members  thereof  shall  or  may  communi- 
cate with  or  be  known  to  each  other  by,  or  may  use  for  the  purpose  of 
being  known  as  such  by  any  secret  sign  or  signs,  password  or  pass- 
words, &C.  The  averment  in  this  count  of  the  indictment  is,  that  on  the 
24th  of  August  1839}  there  was  and  from  thence  continually  hath  been, 
cmd  still  is  established  in  Ireland  a  society  so  constituted,  &c;  now 
Ibis  'term  *<  continually  hath  been''  is  properly  applicable,  and  in  fair 
oonstructton  mutt  be  applied  to  the  capacity  of  the  members  of  this  society 
being  known  to  each  other  as  such  by  secret  signs ;  and  so  fiur  is  a 
description  of  the  species  of  society  designated  and  made  illegal  by  the 
statute.  Another  objection  taken  is,  that  the  signs  and  passwords  by 
means  of  which  the  members  of  the  society  were  known  to  and  did  com- 
municate with  each  other,  have  not  been  set  forth  in  tbe  indictment ; 
but  the  Court  is  of  opimon  that  this  objection  cannot  prevail*  first* 
becMse  these  secret  signs  are  not  necessary  to  have  continuance  m  the 
society :  it  is  manifest  they  may  be,  and  indeed  are  intended  to  fluctu- 
ate sod  change  from  time  to  time,  to  suit  the  secret  purposes  of  the 
society;  and  secondly,  because  they  are  matters  lying  peculiarly  within 
tlieir  knowledge,  being  communicated  exclusively  to  persons  who  belong 
to  the  society.  This  disposes  of  the  second  objection  to  the  first  count ; 
bat  this  observation,  however,  is  not  to  be  considered  as  an  answer  to 
another  objection  taken  to  the  fifth  count  in  the  indictment,  namely,  the 
objection  £or  not  setting  out  upon  the  indictment  the  signs  and  passwords 
eontttoed  in  a  copy  of  the  agns  and  passwords  alleged  to  have  been 
found  in  the  possession  of  the  defendant*  The  consideration  of  that 
^lestien  is  not  necessary  upon  the  present  objection,  which  arises  upon  the 
first  count  only ;  and  the  Court  give  no  opinion,  therefore,  upon  it. 
Tbe  third  objection  is  the  want  of  the  averment  of  the  specification  of 
the  ofience  contained  in  the  words  of  the  statute,  namely  that  the  society 
therein  described  #as  an  unlawful  combination  and  confederacy.  That 
sttch  an  averment  might  have  been  made  there  can  be  no  doubt ;  but  the 
question  here  is,  whether  such  an  averment  is  essential  to  the  validity  of 
this  indictment.  It  has  been  said  that  the  statement  in  the  indictment  is 
merely  a  statement  of  the  evidence  of  the  offence  which  the  statute 
creates ;  but  I  apprehend  that  is  not  quite  correct.  The  fact  of  being 
a  member  of  such  a  society  is  not  evidence  of  the  offence,  but  is  an 
offence  itself ;  it  is  a  fact  constituting  an  offence  within  the  statute  ;  and 
so  likewise  b  the  fact  of  holding  correspondence  as  such  member ;  and  so 
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T.  T.  1841.  are  ^  the  several  other  acts  stated  upon  the  indictment;  and  the  ques- 
Queen!sBeneh.  tion  is,  whether  the  statement  of  the  act,  or  of  the  matters  of  fact,  which 
the  statute  contemplates  as  the  offence,  shall  be  sufficient,  or  whether 
such  statements  must  be  followed  by  a  conclusion,  that  that  constitutes 
what  the  statute  has  declared  it  shall  be  deemed  to  be,  namely,  **  an 
unlawful  combination  and  confederacy."  Whatever  might  be  thought  of 
this  objection  if  it  were  res  int^frOy  it  is  now  too  well  settled  by  autho- 
rities that  cannot  be  mistaken ;  MichaeVs  Ccue  (a) ;  Smith*s  Case  (h)  ; 
Booth* s  Ccue  (c).  The  result  of  all  those  cases  is  as  it  is  stated  in  1  Chitty 
Crinu  Lawy  2Z%  that  it  is  not  necessary  to  state  a  mere  conclusion  of  law 
resulting  from  the  fsMsts  of  the  case.  It  is  sufficient  to  state  the  facts,  and 
leave  the  Court  to  draw  the  inference ;  and  MichaeTs  Case  goes  further, 
and  says,  although  the  Court  is  to  draw  the  inference,  it  is  not  necessary 
the  Court  should  adjudge  the  offence,  it  is  sufficient  to  adjudge  the  sen- 
tence ;  and  this  was  the  decision  in  Smith's  Case,  made  not  only  upon 
the  reason  of  the  thing,  but  upon  a  careful  examination  of  the  prece- 
dents, ancient  and  modem.  It  was,  moreover,  a  decision  made  upon  dis- 
cussion, and  one  which  has  never  been  since  questioned.  It  is,  however, 
to  be  remarked,  that  although  this  is  a  well  established  general  rule,  it  is 
not  universal.  There  may  be,  and  are,  and  have  been  cases  in  which  it 
is  necessary  to  draw  a  conclusion  of  law,  as  where  that  conclusion  involves 
matter  essential  to  the  crime  stated  in  the  statute.  Such  were  the  cases 
of  Bex  V.  McGregor  (d)y  and  Rex  v.  Johnston  (e) ;  in  the  former  of 
these  cases  the  statute  39  G.  3,  c  86,  having  declared  that  certain  acts 
of  embezzlement  should  amount  to  the  crime  of  larceny,  where  the  goods 
of  some  person  should  be  taken  away,  it  was,  therefore,  necessary  to  have 
such  a  specification  in  the  indictment  that  the  new  offence  created  by  the 
act  of  Parliament  being  a  larceny,  it  must  be  described  in  the  indictment 
as  such,  and  with  all  the  properties  of  a  larceny ;  and  in  the  case  of  Bex 
V.  Johnston  the  proper  specification  was  made,  and  the  distinction  of  law 
stated,  and  to  that  an  objection  was  taken  that  the  words  of  the  indict- 
ment did  not  state  the  notes  taken  were  the  property  of  the  party,  or  that 
the  defendant  stole  them,  but  the  Court  overruled  that  objection,  holding 
this  to  appear  sufficiently  in  the  conclusion  of  law  which  was  drawn. 
There  are  other  exceptions  or  qualifications  of  this  general  rule ;  but 
in  truth  these  very  cases  are,  if  not  exceptions  to  it,  at  least  qua- 
lifications of  it ;  and  there  are  also  other  exceptions  to  this  rule — for 
instance,  cases  of  homicide  are  exceptions  to  it.  The  rule,  although 
general,  cannot  be  represented  as  an  unqualified  rule ;  in  the  first  place, 

(a)  3  Leach,  C.  L.,  4th  ed.,  941. 

{b)  1  East,  P.  C.  183 ;  S.C.  3  Bos.  &  Pal.  127. 

(c)  Ru8.  &  By.  C.  C.  7.  -  (rf)  3  Bos.  &  P.  106. 

(e)  3  M.  &  Sel.  539. 
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there  may  be  cases  in  which  it  may  be  necessary  or  advisable  that  such    T/T.  1841. 
conclusions  or  deductions  of  law  should  be  averred ;  secondly,  there  is    Qfteen'sBenck. 
no  case  in  which  such  an  averment,  if  true,  would  be  objectionable  ;  and,        bbady 
thirdly,  there  are  cases  in  which  such  an  averment  is  unnecessary.     The  ^' 

precedents  in  which  such  a  conclusion  is  usually  made,  have  in  some    '^^  queen. 
degree  raised  or  influenced  the  doubts  that  have  been  entertained  in  the 
present  case,  and  some  time,  therefore,  has  been  taken  to  look  further 
into  these  precedents ;  in  some  of  the  cases  that  have  been  adverted  to, 
that  course  of  searching  into,  precedents  was  taken,  and,  therefore,  it  was 
thought  right  to  search  in  this  particular  case  now  before  the  Court.  Upon 
such  search  it  appears  that  averments  of  the  kind  referred  to  most  usually 
occur  in  indictments  for  perjury ;  and  finding  that  in  indictments  for 
perjury  it  has  been  usual  to  add  the  averment  that  the  party  committed 
wilful  and  currupt  perjury,  the  practice  of  thus  introducing  the  averment 
of  this  legal  conclusion  may  be  considered  as  having  strengthened  the 
doubts  that  have  been  entertained  upon  the  present  case.    With  respect, 
however,  to  the  search  into  precedents  I  have  referred  to,  while  the  result  of 
that   search  is  not   made   the  foundation    of   the   judgment   of    the 
Court,    I   may  mention  that  it  appears  from   that  search,    and  it  is 
so  stated  in    1    Etist  Pleas  of  the  Crown   184,  that  judgment  had 
been  given  upon  indictments  which  did  not  contain  such  anaverment, 
and  that  as  a  general  rule  it  is  not  necessary  to  state  in  the  indict- 
ment what  is  mere  conclusion  of  law.     It  is  stated  by  Mr.  Starkie, 
in  the  1st  vol.  of  his  Criminal  Lawy  208,  that  this  conclusion  is  necessary 
in  cases  of  homicides,  and  that  it  b  usual  (drawing  a  distinction  between 
perjury  and  homicide)  in  cases  of  perjury.     And  it  will  be  found  in  2nd 
Chitt^s   Criminal  Lawy   312,  thus: — '< After   the    perjury   has  been 
^'assigned,  the  indictment  usually  concludes  *  that  so  the  defendant  did 
"< commit  wilful  and  corrupt  perjury;'"  and  cites  2  Leachy  860,  and 
Starkicy  195 :  ''but  it  should  seem,**  adds  that  writer,  **  that  this  con- 
cludon  of  law,  from  the  premises,  is  immateriaL**   I  have  now  to  mention 
a  case  that  has  been  cited  in  argument,  as  bearing  somewhat  upon  the 
present  subject ;  I  mean  the  case  which  came  before  Baron  Foster  and 
myself  last  Circuit ;  and  according  to  my  recollection  of  that  case,  the  deci- 
sion to  which  we  came  upon  it  does  not  ^t  all  conflict  with  the  authorities  I 
have  already  cited.     That  case  was  one  in  which  one  or  more  counts  of 
the  indictments  (which  was  also  framed  under  the  2  &  3  Vtc.  c  74)  stated 
several  of  the  offences  created  by  the  statute,  and  then  averred^-''  and 
'<so  the   defendant   was  guilty  of  an  unlawful  combination  and  con- 
"  federacy."     An  objection  was  taken  to  one  of  the  counts  for  duplicity, 
in  thus  stating  several  offences ;  but  it  was  considered  by  Baron  Foster 
and  myself,  that  the  several  offences  stated  were  in  the  nature  of  overt 
acts,  and  that  the  count  was  not  open  to  the  charge  of  duplicity ;  but  no 
argument  took  place  as  to  the  pecessity  of  stating  the  conclusion  of  law, 
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T*  T.  1841.  ^1^  ^  ^^  defendant  was  guilty  of  unlawful  combination,  &e^  the  io« 

Q^eefCtBen^  dictment  having  made  that  averment  in  that  count.     At  all  events,  upon 

BSADT  the  whole  of  this  case,  we  are  of  opinion  that  the  first  count  in  thb 

V*  indictment  is  good,  and  that  the  judgment  must  be  affirmed. 

THE  QUEEN. 

Pesbin,  J. 

I  have  been  the  occasion  of  the  d^lay  that  has  occurred  in  pronouncing 
judgment  in  this  case,  by  reason  of  doubts  I  entertained  upon  the  case ; 
and,  I  must  say,  that  I  still  entertain  considerable  doubts  upon  it.  There 
were  three  objections  taken  to  the  first  count  of  the  indictment ;  but  upon 
the  one  last  observed  upon  by  my  Brother  Burton,  is  the  objection  upon 
which  I  entertain  these  doubts ;  for,  I  confess,  I  do  still  feel  considerable 
doubts  whether  even  after  verdict  the  first  count  of  this  indictment  is  suffi- 
cient. The  other  counts  in  this  indictment  were  not  made  the  subject  of 
argument,  and  although  I  observe  they  are  firamed  in  a  very  novel  form,  it 
is  not  necessary  to  remark  further  upon  them  ;  for  if  there  be  one  good 
comit  in  this  indictment,  it  is  sufficient  to  support  the  judgment.  With 
respect  to  the  first  count,  my  difficulty  rests  upon  this,  that  the  count 
does  not  charge  the  defendant  with  being  guilty  of  an  unlawful  combin»- 
tion  and  confederacy :  the  proper  course  of  pleading  would  have  been,  to 
have  charged  the  existence  and  continuance  of  a  society  coming  within 
some  of  the  provisions  of  the  statute ;  and  more  accuracy  with  respect  to 
the  offence  charged  might  at  least  have  been  used.  It  was  not,  however^ 
necessary  to  set  out  the  passwords  or  secret  signs  in  the  indictment ;  for, 
whatever  their  character  was,  however  harmless  or  the  reverse  they  may 
have  been  in  themselves,  that  cannot  vary  or  affect  in  any  way  the 
offence;  but  I  do  think  that  the  document  referred  to  in  the  fifth 
count  ought  to  have  been  set  out.  I  am  not,  in  what  I  am  saying,  to  be 
understood  as  now  dissenting  from  the  judgment  of  the  Court  as  pro* 
Dounced  by  my  Brother  Burton ;  but  I  should  still  hold  it  necessary,  to 
rettder  the  indictment  free  from  objection,  to  state  the  existence  and 
continuance  after  the  1st  of  September  1839  of  the  society,  and  that  the 
defendant  was  a  member  thereof;  and  that  being  such  member,  he, 
alter  the  1st  of  September  1839>  acted  as  a  member  thereof.  That 
would  have  been  the  proper  course  to  have  taken,  in  order  to  give  a 
guilty  character  to  the  act — to  shew  that  it  was  in  furtherance  of  the 
unlavrfnl  society  that  he  acted,  and  so  bring  the  case  within  the  words 
and  spirit  of  the  statute.  An  isolated  act  of  an  individual  would  not 
constitute  an  offence  within  the  spirit  of  the  statute ;  the  act  must  be 
done  in  furtherance  of  the  objects  of  the  society.  Suppose,  for  instance^ 
a  party  becoming  apprised  of  the  existence  of  this  statute,  he  having  been 
a  member  of  this  society— >and  suppose  he  then  went  forward  to  withdraw 
himself  firem  the  society,  and  that  having  had  the  books  or  papers  of 
the  society,  he  went  and  resigned  the  possession  of  them,  and  at  the 
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same   time   declared  his  intention  from   thenceforth   to  abandon  that 
coarse^ — ^it  might  be  said  that  that  was  "  an   acting  as  member   of  the 
society  ;**  and  yet  it  would  clearly  not  be  an  offence  within  the  meaning 
or  spirit  of  the  act  of  Parliament.     And  another  case  might  be  put,  in 
which  a  party  might*  be  innocently  in  possession  of  property  belonging  to 
the  society,  without  any  intent  to  act  further  as  a  member,  which  would 
not  constitute  him  a  member  of  an  illegal  society.     It  would,   therefore, 
I  repeat,  have  been  proper  to  have  described  the  act  to  have  been  done 
so  and  so,  and  that  so  the  party  *'  was  guilty  of  an  unlawful  combination 
and  confederacy  ;**  and  that  should  be  done  either  by  setting  out  the  act 
itself,  so  as  to  shew  that  it  amounted  to  the  offence  of  unlawful  combination 
or  confederacy ;  or  otherwise,  by  charging  that  it  was  an  act  of  unlawful 
combination  and  confederacy ;  and  if  this  objection  were  taken  before 
verdict,  and  had  this  been  an  argument  upon  demurrer,  I  think  still  that 
that   would  have   been   the   conclusion  to   which  I  should  have  come. 
It  is  not  a  sufficient  answer  to  say  that  this  is  a  conclusion   of  law 
founded  upon  the  facts :  the  facts  may  be  within  the  words,  although 
not  within  the  spirit  of  the  statute ;  and  that  conclusion  should  h)ive  been 
made  as  averring  the  facts  within  the  spirit  as  well  as  the  words  of  the  act 
of  Parliament.     It  was  the  ancient  rule  of  criminal  pleading,  that  such 
conclusion,  or  a  charge  tantamount  thereto,  should  be  made.     This 
appears  to  be  still  the  rule  in  cases  of  murder  and  perjury ;  and  upon 
looking  into  the  authorities,  I  apprehend  such  has  been  the  rule  in  all 
cases :  and  with  respect  to  modem  text-writers,  I  feel  great  difficulty  in 
yielding  established  rules  of  law  to  their  opinions,  no  matter  how  highly 
I  may  respect  them.     With  respect  to  Smith's  Casey  and  others  of  that 
class,  they  constitute  an  anomaly  in  the  law,  and  have  been  decided 
upon  the  fact  that  several  convictions  had  taken  place  upon  similar  indict- 
ments before  the  objection  was  raised.     It  also  strikes  me,  that  a  further 
difficulty,  which  weighs  upon  my  mind,  has  not  been  sufficiently  answered, 
namely,  that  the  offence,  as  charged  here,  is  not  charged  with  sufficient 
accuracy  to  enable  the  prisoner  to  know  what  it  is  he  is  to  come  prepared 
to   meet,  without  stating  that  he   unlawfully  combined,  or  something 
tantamount  thereto.     It  has  been  said  that  it  would  not  be  sufficient  to 
state  that  he  did  unlawfully  combine,  &c. ;  and  thence  it  has  been  argued 
that  the  &cts  have  been  set  forth,  and  that  the  offence  has  been  stated 
in   the   words  of  the  statute,    and,   therefore,    that  the  objection,    if 
there  be  one,  is  cured  by  the  9  G»  4,  c.  54 ;  and  it  does  appear  to  me 
that  the  offence  is  described  in  the  words  of  the  statute,  and  that  for 
that  reason  the  objection  is  now  cured  ;  but  I  would  find  it  difficult  to 
hold  that  that  would  be  a  sufficient  description  of  the  offence  before 
verdict,  consistently  with  the  case  ruled  before  Baron  Foster  at  Mon- 
aghan,  where  it  was  held  that  the  offence  was  that  of  an  ^'  unlawful  com- 
bination and  confederacy  f  and  that  the  indictment,  in  stating  the  facts. 


T.  T.  1841. 
Queen'tBencA. 
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T.  T.  1841.  only  set  forth  the  overt  acts,  making  the  party  guilty  of  that  offence.  It 
Queen  $B€neh.  ^^^  y^^  found  necessary  in  an  indictment  to  adopt  a  fuller  description  of 
the  offence  than  is  contained  in  the  statute.  It  often  happens  that  the 
description  in  the  statute  is  not  sufficiently  minute;  there  is  often 
great  difficulty  in  requiring  such  precise,  limited  and  exact  expression  in 
indictments,  and  the  doing  so,  I  admit,  may  often  defeat  justice,  per- 
haps ;  but  then  it  is  dangerous  to  depart  from  the  established  principles  of 
pleading,  and  to  hold  that  an  indictment  is  good,  although  it  does  not 
charge  an  offence  within  the  ^irit  as  well  as  within  the  words  of  the 
statute ;  moreover  the  case  of  Green  v.  Martin  (a)  establishes  this,  that 
the  statute  of  George  4  has  not  altogether  abrogated  these  principles.  I 
have,  therefore,  much  doubt  whether,  upon  demurrer,  this  indictment 
could  be  sustained ;  even  at  the  present  period  of  this  case,  I  have  not 
been  able  to  discharge  my  mind  of  the  doubts  I  entertained ;  but  as  the 
majority  of  the  Court  are  clear  upon  the  point,  I  presume  my  doubts 
have  no  substantial  foundation^  and  that  the  count  is  now  sufficient. 


Judgment  for  the  Crown. 


(a)  8  A.  &  £1.481. 


1840. 
Noo.  81. 

WanfTerm. 

1841. 

/an.  80. 

In  an  aetion 
for  libel,  it  is 
not  neoenary 
tr>  set  out  in 
the  declaration 
a  doooment  re- 
ferred to  in  the 
libel,  which 
does  not  con- 
tain  matter 
material  to  the 
tense,  or  dees 
not  alter  the 
meaniogyofthe 
libellons  para* 
graph. 


WALSH  V.  HENDERSON. 

Libel. — The  declaration,  which  contained  fi?e  counts,  stated,  that  the 
plaintiff  was  heretoforot  ftc,  a  prisoner  at  the  suit  of  John  Archbold,  in 
the  gaol  of  Waterford,  and  being  such  prisoner,  he  afterwards,  &C.,  duly 
exhibited  his  petition  to  be  dischaiged  under  the  provisions  of  the  statutes 
for  the  relief  of  insolvent  debtors  in  Ireland ;  and  accordingly  was  after- 
wards duly  discharged  as  such  insolvent  debtor ;  that  a  certain  indictment 
ba  perjury  had  been  exhibited  at  the  Assizes  held  on  the  9th  day  of  July 
1839  in  and  for  the  county  of  the  city  of  Waterford,  against  Robert 
Aheam  and  Thomas  Egan,  who  were  tried  and,  thereupon,  convicted  :— 
that  the  plaintiff  had  been  then  and  there  examined  on  oath,  and 
had  given  his  evidence  as  a  witness  upon  the  trial  on  behalf  of  the 
prosecution  against  the  said  Robert  Aheam  and  Thomas  Egan ;  yet  the 
said  d^endant,  &C.,  heretofore,  &c.,  in  a  certain  newspaper  called  The 
WtUerfbrd  MaU^  falsely,  wickedly  and  maliciously  did  compose  and  publish 
of  and  concerning  the  said  plaintiff,  and  of  and  concerning  the  insolvency 
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of  the  said  plaintiff,  and  of  and  concerning  the  said  prosecation,  and  of   H.  T.  1841. 

and  concerning  the  evidence  given  by  him,  the  said  plaintiff,  on  the  said    Q^^*'Sench. 

trial,  as  a  witness,  as  aforesaid,  a  certain  false,  scandalous,  malicious  and       walsh 

defamatory  libellous  matter  following : — that  is  to  say.  [The  declaration  t^* 

then  set  out  the  libel,  which,  without  the  inuendoes,  was  as  follows:]  "  It    h^J">bJ^o^ 

"  has  been  so  frequently  our  painful  duty  to  animadvert  upon  the  conduct 

**  of  the  Irish  executive,  that  we  feel  peculiar  pleasure  in  recording  an 

''act  of  justice  exercised  by  his  Excellency  the  Lord  Lieutenant,  in  favor 

**  of  Robert  Abeam  and  Thomas  Egan,  collectors  of  minister's  money, 

<*  who  were  convicted  of  perjury  at  the  Summer  Assizes  for  1839 :  and 

"  it  is  the  more  praiseworthy  as  his  Excellency,  in  thus  acting  upon  the  dic- 

**  tates  of  his  own  judgment,  must  have  thrown  off  for  the  nonce  the  shackles 

^  of  the  O'Connell  clique.     Our  readers  may  recollect  the  pertinacity 

**  with  which  the  prosecution  against  these  unfortunate  men  was  carried 

**  on,  notwithstanding  the  repeated  remonstrance  of  the  presiding  Judge, 

**  and  the  very  intelligible  hints  of  the  Crown  Counsel,  who  reluctantly 

^  lent  themselves  to  the  prosecution  :  they  may  also  recollect  the  almost 

^universal  feeling  of  dissatisfaction  which  the  verdict  created  in  the 

^public  mind — that  a  memorial  numerously  signed  was  immediately  for- 

**  warded  to  his  Excellency,  praying  for  the  immediate  liberation  of  the 

**  prisoners.     Hopeless  as  the  case  appeared,  a  few  individuals,  convinced 

**  of  the  innocence  of  the  condemned  party,  persisted  in  their  application, 

**  and  at  length  his  ExceBency  peremptorily  declined  interfering,  on  the 

**  ground  that  tbe  characters  of  the  prosecutors,  as  far  as  had  been  shewn 

''by  the  memorialists,  remained  still  nnimpeached:  the  hint  was  not 

''lost  on   the   Solicitor   for  the  unfortunate  convicts,  as  he  forthwith 

"  instituted  an  inquiry,  which  brought  to  light  a  series  of  transactions  of 

"so  suspicious  a  character,  that  tbe  clue  obtained  in  the  course  of  the 

**  invesUgation  led  tbe  creditors  of  one  of  the  prosecutors  to  revive  some 

"dormant  proceedings  of  long  standing  in  the  Insolvent  Court,  whilst 

"  the  new  assignee  appointed  by  that  Court  felt  himself  constrained  i6 

"  file  a  hoi  in  the  Court  of  Chancery,  charging  him  with  a  fraudulent 

^  transfer  of  his  property  prior  to  his  insolvency ;  and  almost  at  the  samei 

''period  another  of  the  prosecutors,  who  had  held  the  situation  of  steward 

"  of  tbe  Mendicant  Asylum  in  this  city,  was  detected  in  the  perpetration 

"  of  a  series  of  frauds  of  so  gross  a  nature  that  the  manager  instituted 

"a  prosecution  against  him  at  the  last  Assizes,  which  proved  successful, 

"  whereupon  he  was  sentenced  to  an  imprisonment  double  the  duration 

"  of  that  which  had  been  previously  awarded  to  the  individuals  con- 

"victed  by  the  aid  of  his  testimony.     These  events  following  in  rapid 

"  succession,  demonstrated  to  his  Excellency  the  real  characters  of  the 

"  first  prosecution,  and  procured  the  immediate  liberation  of  Ahearn  and 

"  Egan.     But  his  exalted  sense  of  justice  would  not  permit  him  to  rest 

"satisfied  with  this  partial  measure  of  redress,  when  he  learned  that  the 
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*^  con?iction  had  enUuled  on  those  indi?idaal8  the  forfeiture  of  their  civil 
'^rights;  and  accordingly,  after  an  intervad  of  six  weeks,  a  period  affording 
"  time  for  a  rigid  scrutiny  of  the  various  documents  which  had  been 
<<  submitted  to  bis  consideration,  bis  Excellency  resolved  to  efface  the 
"  stigma  that  had  been  cast  upon  them,  and  which  otherwise  was  indelible, 
<<  and  to  restore  them  to  their  former  humble  station  in  society,  by  ac- 
*^  cording  to  them  her  Majesty's  free  pardon  under  the  great  seal,  which 
^*  has  been  prepared  at  the  expense  of  the  Crown,  and  transmitted  to  the 
"  Sheriffs  of  this  city."  The  declaration  then  concluded  in  the  usual 
form. 

The  following  passage  was  annexed  to  the  article  in  question,  but  was 
omitted  in  all  the  counts  of  the  declaration.  "  We  subjoin  a  copy  : — 
<<  By  the  Lord  Lieutenant  General  and  General  Governor  of  Ireland, 
"  Ebrington,  Whereas  at  a  General  Assizes  and  Gaol  Delivery  held 
"at  Waterford  on  the  9th  July  183^,  Robert  Abeam  and  Thomas  Egan 
"were  convicted  of  perjury,  and  ordered  by  the  Court  to  be  imprisoned 
"  for  twelve  months.  Upon  some  favourable  circumstances  represented 
"  unto  us  on  behalf  of  the  said  Robert  Abeam  and  Thomas  Egaoy  we 
"  think  fit  to  extend  her  Majesty's  mercy  unto  them,  and  to  grant  tbem 
"  a  free  pardon  for  the  said  offence,  remitting  and  releasing  them  from 
"  the  crimes  of  which  they  were  convicted  as  aforesaid  ;  and  all  convic- 
"tions  and  attainders  thereupon,  and  all  pains  and  penalties  thereby 
"  by  them  incurred.  These  are,  therefore,  to  direct  and  require  you  to 
"  adopt  such  measures  as  may  be  necessary  on  your  part  for  extending 
"  her  Majesty's  most  gracious  pardon  unto  the  said  Robert  Aheara  and 
**  Thomas  Egan,  discharging  them  from  the  sentence  incurred  by  them  ; 
"  and  for  so  doing  this  shall  be  your  warrant.  Given  at  her  Majesty's 
"  Castle  of  Dublin,  the  23rd  April  1840.  By  his  Excellency's  command. 
"  W.  T.  Hamilton.— To  the  High  Sheriffs  of  the  city  of  Waterford,  and 
"  to  all  Sheriffs,  Gaolers,  and  all  others  concerned  in  the  execution  of  the 
"  above  order." 

The  defendant  pleaded  not  guilty  to  the  whole  declaration,  and  eight 
pleas  of  justification  applying  to  the  first  four  counts,  leaving  the  fifth 
count  uncovered  by  any  plea  of  justification.  The  plaintiff  joined  issue 
on  the  plea  of  not  guilty,  and  to  the  other  pleas,  replied  de  injurid  sua 
propria,  &c.,  concluding  to  the  country.  Issue  being  joined,  the  case 
was  tried  before  Mr.  Serjeant  Moore  and  a  Special  Jury,  at  the  last 
Waterford  Summer  Assizes.  The  phuntiff  examined  three  witnesses 
who  proved  the  publication,  and  the  application  of  the  libel  to  the  plain- 
tiff. The  defendant  examined  a  great  number  of  witnesses  in  proof  of 
his  pleas  of  justification.  The  Jury  found  a  verdict  for  the  plaintiff, 
with  six  pence  damages,  on  all>  except  the  seventh,  eighth,  and  ninth 
pleas,  on  which  a  verdict  was  found  for  the  defendant.  The  defendant's 
Counsel,  at  the  close  of  the  plaintiff's  case,  called  for  a  nonsuit,  on  the 
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ground  that  there  was  a  variance  between  the  libel  proved,  and  that    H»  T.  1841. 
declared  upon,  inasmuch  as  the  subjoined  copy  of  the  pardon  was  not    Qu^'sBei^h. 
set  forth  in  the  declaration.     The  learned  Judge  refused  to  nonsuit  the        walsh 
plaintiff,  but  reserved  liberty  for  the  defendant  to  move  to  have  the  ver-  ^' 

diet  found  for  the  plaintiff  set  aside,  and  a  nonsuit  entered.  A  rule  nm 
having  been  obtained  on  that  ground  to  set  aside  the  verdict  for  the 
plaintiff — 

Mr.  HatcheUy  Q.  C,  now  shewed  cause. — The  only  question  for  argu- 
ment in  this  case  is,  whether  there  is  any  variance  between  the  libel,  as 
set  out  in  the  fifth  count  of  the  declaration,  and  the  article  in  The  Water- 
ford  Mail  newspaper,  given  in  evidence  at  the  trial.  The  ground  of 
variance  reHed  on  is,  the  omission  by  the  pleader  of  the  pardon  granted 
by  the  Lord  Lieutenant,  which  in  the  newspaper  is  subioined  to  the 
libellous  paragraph.  We  submit  that  the  whole  of  the  libellous  matter  is 
contained  in  that  portion  of  the  article  stated  in  the  fifth  count  of  the 
declaration,  and  that  it  is  not  necessary  to  set  out  any  other  portion  of 
the  publication  in  question,  except  that  part  which  is  alleged  to  be  libel- 
lous. The  pardon  subjoined  to  the  newspaper  article  is  merely  a  docu- 
ment to  which  a  reference  b  made,  and  which,  not  forming  any  portion 
of  the  libel,  cannot  be  considered  as  material.  The  libel  as  set  out  in 
the  fifth  count  is  one  continuous  passage,  the  sense  of  which  is  not  altered 
by  the  subjoined  pardon.  It  has  been  held,  that  the  omission  of  part  of 
a  libel  is  not  fatal  unless  the  meaning  of  that  portion  set  out  is  thereby 
varied :  Tabart  v.  Tipper  (a)  ;  Cartwright  v.  Wright  (h)  ;  Rutherford 
V.  Evans  (c). 

Mr.  Brewster,  Q.  C,  and  Mr.  T.  B.  C.  Smith,  a  C,  contra— The  libel 
states  certain  proceedings  formerly  instituted  by  the  plaintiff,  whose  cha- 
racter, it  is  said,  was  open  to  suspicion,  and  whose  testimony  should,  there- 
fore, have  been  received  with  much  caution.  The  gist  of  the  libel  is,  that 
the  Lord  Lieutenant  must  have  been  satisfied  of  the  bad  character  of  the 
plaintiff  before  he  could  grant  a  free  pardon.  The  climax  of  the  libel 
was,  therefore,  the  pardon,  which  furnished  evidence  of  his  opinion  of  the 
plaintiff's  character.  And  we  maintain  that  the  pardon  contained  matter 
explanatory  of  the  libel,  and  material  to  the  sense  of  it.  The  true  test 
is,|eould  this  passage,  as  it  is  set  out  in  the  fifth  count,  be  justified  ? — the 
fact  being,  that  this  document  was  not  a  pardon  under  the  great  seal,  but 
merely  a  warrant  directed  to  the  Sheriffs  of  the  city  of  Waterford,  and, 
therefore,  being  revocable,  unlike  a  pardon  under  the  great  seal.  If  we 
had  justified  this  warrant  as  a  pardon  under  the  great  seal  (setting  out 

(a)  1  Camp.  N.  P.  C.  350.  {b)  5  B.  &  Al.  615. 

(c)  6  Bing.  451. 
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H.  T.  1841.  the  document),  this  plea  would  have  been  demurrable  on  the  ground  thai 
Queer^aBenck.  the  justification  could  not  be  sustained  tn  omnibus ;  the  order  set  out  in 
justification  not  being  a  pardon  under  the  great  seal.  Whereas  if  the 
entire  article  were  set  out  in  the  declaration,  the  plea  of  justification 
might  be  sustained,  by  shewing  that  the  pardon  under  the  great  seal,  as 
stated  in  the  declaration,  had  reference  to  a  document  which  was  not  a 
pardon,  but  such  a  document  as  would  be  sufficient  to  establish  the  truth 
of  our  plea:  Cartwright  y.  Wright  (a)  b  a  strong  authority  for  us: 


Mr.  Damd  Lynch  in  reply— Two  questions  are  to  be  considered  as 
arising  upon  this  motion  ;  first,  whether  there  is  any  omission  in  the  fifth 
count ;  and,  secondly,  if  so,  whether  that  omission  is  material.  I  contend 
that  there  is  no  omission  whatever.  The  allegation  of  the  [^ntiff  in  the 
fifth  count  is,  that  the  defendant  made  and  published  a  certain  libel  of  and 
concerning  the  plaintiff,  in  his  character  of  prosecutor.  I  do  not  under- 
take  to  set  forth  the  fact  of  the  pardon,  but  that  the  editor  (the  defendant) 
having  seen  the  pardon,  was  thereby  induced  to  write  the  libel  in  question* 
The  pardon  is  stated  to  be  nUbjoined  to  the  newspaper  article  ;  and  the 
meaning  of  the  word  tvibjoin  is,  to  add  after  something  else ;  the  fibel 
must,  therefore,  have  been  completed  in  that  part  of  the  artide  which 
precedes  the  copy  of  the  pardon.  In  the  cases  of  Cartwright  v.  Wright 
and  Bell  v.  Syme^  cited  at  the  other  side,  there  was  a  clear  variance 
between  the  libel,  as  set  forth,  and  as  proved  ;  the  fact  of  Mr.  Cobbett 
in  the  one  case,  and  the  Attorney- General  in  the  other,  having  spoken 
the  words  complained  of  being  material,  inasmuch  as  no  justification,  if 
pleaded,  could  be  proved  in  the  words  of  the  declaration.  It  is  assumed 
at  the  other  side,  that  the  gist  of  the  Kbel  is  in  the  pardon  ;  but  it  would 
be  a  strange  doctrine  to  hold  that  the  Crown  could  not  extend  its  pre- 
rogative without  pronoucing  a  libel  on  the  prosecutor.  But,  secondly, 
no  variance  can  be  established  unless  a  libel  be  produced  with  words 
varying  the  sense  of  the  libel  declared  upon.  Even  if  the  pleader  under- 
took to  set  forth  the  whole  paragraph,  he  has  done  so ;  but  the  pleader 
has  undertaken  only  to  set  forth  the  libel  of  and  concerning  the  pUiintiff, 
as  contained  in  the  paragraph,  Sydenham  v.  Man  (c) ;  Maitland  v.  Gold- 
ney(d);  Rese  y,  Brereton  (e). 


1841. 
Jan,  30. 


BUETON,  J.* 

His  Lordship  having  stated  the  facts  of  the  case,  the  declaration  and 


(a)  5  B.  &  Al.  615.  (b)  13  East,  554. 

(c)  Cro.  Jao.  407.  (d)  3  East,  425. 

(e)  8  Mod.  330. 
*  Bdshe,  C.  J.,  and  Perrin,  J.,  were  absent  daring  the  argument. 
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the  evidence  given  at  the  trial,  proceeded  as  follows. — The  variance  H.  T.  1841. 
relied  on  is,  that  the  pardon  is  not  set  out  in  the  decUration.  Now,  the  Qfi^*'BeMfk* 
first  question  which  it  is  necessary  for  us  to  consider,  is,  whether  this 
pardon  is  to  be  considered  a  part  of  the  document ;  that  is,  of  the  para- 
graph containing  the  libellous  matter.  We  are  of  opinion  that  it  is  not 
a  part  of  that  document ;  it  is  a  separate  paragraph,  and  no  more  a  part 
of  the  libellous  document,  than  if  it  occurred  in  a  subsequent  part  of  the 
newspaper ;  and  that  is  a  sufficient  answer  to  the  first  objection,  which 
amounted  to  this,  that  the  whole  of  the  libellous  document  was  not 
set  forth.  The  allegation  of  a  variance  upon  this  ground,  therefore,  has 
not  been  sustained,  the  part  omitted  not  being,  in  our  opinion,  any  part 
of  the  libellous  matter,  nor  of  the  document  containing  the  libeL  In 
Wood  V.  Brown  (a),  it  was  decided  that  it  is  not  sufficient  to  set  out  the 
substance  or  purport  of  the  libel,  but  that  the  libel  itself  oij^ht  to  be  set 
out ;  and  in  Rutherford  v.  Evans  ((),  it  was  held  that  <<  if  the  omisr 
*'  sion  of  any  part  makes  a  material  alteration  in  the  sense  of  the  part  in* 
*^  sorted,  such  ommission  is  fatal  f  but  these  cases  decide  that  the  party 
is  not  entitled  to  a  nonsuit,  unless  the  different  paragraphs  are  portions  of 
the  libeL  There  is  another  ground  upon  which  this  case  has  been  pressed 
upon  the  Court,  namely^  that  the  paragraph  omitted  contained  matter 
material  to  the  sense  of  the  libel,  and  which  should,  for  that  reason,  have 
been  set  out  in  the  declaration ;  and  CartwrigH  v.  Wright  (e\  which  is 
a  case  of  sound  doctrine,  was  relied  upon  in  this  part  of  the  argument ; 
in  the  present  instance,  it  is  true,  there  was  contained  in  the  newqiaper 
a  document  referred  to  in  the  paragraph  containing  the  libellous  matter, 
and  if  that  document  varied  in  any  material  way  the  sense  of  the  libel,  it 
would,  no  doubt,  entitle  the  defendant  to  a  nonsuit ;  but  upon  referripg 
to  it  we  find  nothing  in  it  to  vary  the  libel,  and  that  the  sense  of  th<i 
libel  could  not  be  affected  by  it  in  the  slightest  degree.  Upon  thes9 
grounds,  therefore,  the  cause  must  be  allowed  with  costs* 

Rule  discharged  with  costs. 

(a)  6  Taant.  169.  (6)  3  Bing.  5ff4. 

id)  5  B.  &  Al.  615;  S.C.  1  DowL  8^  B.  330. 
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1841. 

Queen*sBench. 

y , / 

Michs.  Term.  SCOTT  and  WIFE  v.  MACAULEY. 

Nov.  25. 

Where  the  de-  Mb.  Macaetney  moved  that  the  rule  to  change  the  venue  in  this  case 

ventS  hy^ihe  °**S^'  ^®  discharged,  and  the  venue  retained  in  the  county  of  the  city  of 

act  of  God  (a  Dublin.     It  had  been  changed  to  the  county  of  Donegal,  on  the  affidavit 

snow)  from  ^^  ^^^  defendant's  Attorney,  which  stated  that  the  Attorney  knew  of  his 

™**|°S  *J®  .  own  knowledge  that  the  cause  of  action,  if  any,  arose  in  the  county  of 

to  change  the  Donegal,  and  not  in  the  county  of  the  city  of  Dublin,  or  elsewhere  out 

fidavftin  guoh  ^^  *^®  county  of  Donegal;  and  that  deponent  having  arrived  in  Dublin 

case  may   be  on  the  l7th  of  November,  and  finding  the  venue  liud  in  the  county  of 

attorney.  ^^®  ^^^7  ^^  Dublin,  he  sent  down  by  the  post  of  ^hat  night  the  usual 

The  rale  to   affidavit  to  be  sworn  by  the  defendant ;  that  the  return  of  post  was  the 
change  tbeye-  ^  /  ,  ^ 

nue   was  dis-   20th,  but  that  no  reply  had  been  received,  owing,  as  the  deponent  verily 

us^B^tider-  *   believed,  to  the  irregularity  of  the  mails  at  present. 

taking  by  tbe        Mr.  Macartney  objected  to  the  affidavit  as  having  b^en  made  by  the 

material    evi-    Attorney,  and  not  by  the  defendant  himself ;  Tidd's  Pr.  (a).    This  would 

dence.    al-       |jg  ^  ^Qg^  dangerous  practice ;  and  the  more  so,  since  the  late  rule  gives 

fendant  under-   an  absolute  order  in  the  first  instance  ;  Henderson  v.  George  (b).  There 

Bucb  ^denie   *'®  °°  special  circumstances  shewn  as  to  the  defendants  being  a  Corporation 

on  the  trial.       or  Public  Company,  or  the  facts  being  peculiarly  within  the  Attorney's 

knowledge ;  Walsh  v.  Murray  (c).     If  the  defendant  is  in  this  country 

the  affidavit  should  be  made  by  him ;  RiddeU  v.  Smith  (d).     The  only 

reason  given  here  is  the  irregularity  of  the  mails ;  and  it  would  not  be 

contended  that  if  a  badly  appointed  coach  broke  down  occasionally,  that 

such   was  a  sufficient  reason  for   dispensing  with  an    affidavit   by  the 

defendant. 

Mr.  James  Doherty^  contra^  admitted  that  tbe  general  rule  in  Ireland, 
as  stated  by  Mr.  Macartney,  was  correct ;  but  the  present  case  was 
one  which,  of  necessity,  should  be  an  exception.  The  case  of  Biddell  v. 
Smithy  and  the  cases  in  Batty^s  Reports,  shew  that  an  affidavit  by  the 
defendant's  Attorney  is  sufficient ;  and  in  the  present  case,  owing  to  the 
heavy  falls  of  snow,  the  defendant's  affidavit  should  be  dispensed  with. 

Pennefatheb,  C.  J. 

We  do  not  see  any  reason  to  discharge  the  rule  already  made  in  this 
case.  As  a  general  rule,  the  affidavit  ought  to  be  made  by  the  defendant 
himself,  aAd  not  by  his  Attorney.      But  there  may  be  exceptions  to  this 

(a)  p.  609,  9th  ed.  (b)  IJ.  &  S.  490. 

(c)  Batt.  Bep.  641.  (d)  3  Dowl.  P.  C.  219. 
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rule,  as  where  it  is  plainly  impossible  to  procure  the  defendant's  affidavit,  M.  T.  1841 
as  explained  by  the  affidavit  of  his  Attorney ;  and  here  the  Attorney  Queen' sBench. 
swears  positively  as  to  the  cause  of  action  having  ailsen  in  the  county  of 
Donegal.  It  would  be  unjust  to  hold  that  a  fatality  arising  from  the  act 
of  God  should  not  warrant  a  deviation  from  strict  rules.  I  recollect  a  very 
peculiar  case  in  the  Exchequer  in  illustration  of  this  principle.  A  tenant 
who  had  six  months  to  redeem,  a  few  days  before  the  expiration  of  that 
time  prepared  to  go  to  hb  landlord  to  pay  the  rent,  to  prevent  the  work- 
ing of  the  forfeiture  ;  it  was,  however,  the  year  of  the  great  snow,  and 
the  man  found  it  quite  impracticable,  in  consequence,  to  make  the  requi- 
site tender ;  but  happening  to  live  close  to  Lord  Guillamore,  Chief  Baron 
of  the  Exchequer,  he  paid  the  money  to  him ;  and  on  a  bill  being  filed, 
the  payment  was  held  good  by  the  Court  of  Exchequer,  and  afterwards 
by  the  House  of  Lords. 

Mr.  Macartney  then  moved  to  discharge  the  rule  on  the  usual  u;ider- 
taking. 

Mr.  Doherty, — The  jiction  being  for  false  imprisonment  and  assault 
committed  in  the  county  of  Donegal,  no  material  evidence  can  arise  in 
the  county  of  the  city  of  Dublin  ;  and  if  there  be  any  such  evidence,  we 
are  ready  to  give  an  undertaking  to  admit  it  at  the  trial ;  and  this  Court 
has  decided  that  such  a  course  is  open  to  us*. 

Mr.  Macartney* — The  plainti£&  being  husband  and  wife,  and  the 
action  for  imprisonment  of  the  wife,  the  marriage  of  the  parties  is  material 
evidence)  and  took  place  in  Dublin  ;  and  under  the  late  rulef  the  practice 
in  this  respect  is  quite  settled,  and  the  plaintiff  clearly  entitled  to  retain 
the  venue. 


Per  Curiam. — 


Take  the  rule. 


*  The  case  referred  to  u  Lyndtay  v.  Glynn  and  another^  Sm.  &  B.  205,  where  the 
defendant  moved  to  change  the  venue  on  the  usnal  affidavit,  and  the  plaintiff  sought  to 
retain  it  on  the  usual  undertaking ;  the  defendant  undertook  to  admit  at  the  trial  every 
thing  material  that  could  be  given  in  evidence  in  the  county  where  the  plaintiff  had 
laid  the  venue,  and  it  was  ruled  by  the  Court  that  the  venue  in  the  cause  should  be 
changed  accordingly. 

t  47th  New  General  Bule.— See  Teo's  Bules,  71,  73. 
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M.T.  1841. 
Queen'sBench, 


Nov.  19. 

Id  repleTio, 
the  declaration 
stated  that  the 
defendant,  on, 
&c.,  "in  the 
parish  ef  St. 
Thomas,  in  the 
county  of  the 
cyof  Dahlin, 
in  a  certain 
dwelling-houie 
there  took  the 
goods,"  &c.  of 
the  plaintiff, 
and  the  defen- 
dant demurred 
specially  upon 
the  ground  that 
the  locus  in 
quo  was  not 
sufficiently  de- 
scribed :  Held^ 
that  the  de- 
scription in  the 
declaration 
was  sufficient. 
The  defend- 
ant applied  for 
leave  to  plead, 
but  the  Court 
refused  the  ap- 
plioatiou,  hold- 
ing that  that 
should  be  the 
siiHect  of  a 
distinct  mo- 
tion after  an 
argument  upon 
demurrer. 


ANNE  KENNY,  in  replevin,  «.  DAVID  SIMPSON. 

Replevin.— The  declaration  in  this  case  stated  tiiat  the  defendant  ^<  oo 
"the  1st  of  February  1841,  in  the  pariib  of  Sunt  Thomaa,  io  the 
"  county  of  the  city  of  Dublin,  in  a  certain  dw^ng-house  there,  took 
"  the  goods  and  chattels  of  the  plaintiff,,  to  wit,  one  chest,  &c.,  of  her, 
"  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £100,  and 
"  unjustly  detained  the  same.'' 

To  this  declaration  the  defendant  demurred,  and  assigned  the  following 
causes  of  special  demurrer — "  That  the  said  dwelling  house  in  which  the 
"  goods  and  chattels,  in  the  said  declaration  mentioned,  are  therein  sup- 
«  posed  to  have  been  taken,  is  not  designated  in  the  said  declaration  by 
'<  name  or  abuttals,  or  other  description,  whereby  the  defendant  is  pre- 
**  vented  from  taking  any  issue  upon  the  plea  of  taking,"  &c. 

Joinder  in  demurrer. 

Mr.  Madcap,  in  support  of  the  demurrer^ — This  statement  in  the 
declaration  of  the  locus  in  quo  is  insufficient.  It  does  not  inform  the 
defendant  in  what  particular  dwellingrhouse  in  the  parish  of  St.  Thomas 
he  is  required  to  justify  the  taking*  It  is  obvious  that  the  place  in  replevin 
is  material ;  a  distress  may  be  perfectly  justifiable  if  made  in  one  particular 
dwelling-house,  and  altogether  unjustifiable  if  made  in  any  other.  Under 
this  declaration  the  plaintiff  may  give  evidence  of  a  taking  by  defendant  in 
any  dwelling-house  in  the  parish  and  not  merely  an  original  taking,  but  he 
may  even  shew  that  after  having  taken  the  goods  in  one  dwelling-house,  he 
has  had  them  in  any  other  in  the  same  parish.  This  is  in  analogy  to  the 
rule  in  larceny,  that  where  the  original  taking  was  wrongful,  every  sub- 
sequent detention  is  a  taking  i  Walton  v.  Ker8op{a)\  Maltravers  v. 
Fossett  {h) ;  Abercrombie  v.  Parkhurst  (c).  In  the  last  case  Chambers,  J., 
observes,  "  When  the  cattle  of  one  man  are  taken  by  another,  it  is  not 
"  very  easy  for  the  former  to  ascertain  in  what  place  they  were  taken,  and 
"  therefore  he  is  allowed  to  allege  that  they  were  taken  in  whatever  place 
"  he  finds  the  other  in  possesion  of  them  ;"  and  for  this  reason,  because 
the  plaintiff  having  every  facility,  is  obliged  to  name  or  otherwise  particu- 
larise the  place  in  the  declaration.  No  new  assignment  is  allowed  in 
replevin;  Cockley  \,Palgrave{d).  The  defendant  then  must  justify  the 
taking  in  any  house  in  the  parish  in  which  the  plaintiff  may  give  evidence 
of  the  taking,  or  plead  cepit  in  alio  loco,  or,  as  he  has  done  here,  demur. 


{a)  2  Wila.  354. 
(c)  2  Bos.  &  P.  480. 


{b)  3  Wils.  295. 
(</)  Freem.  238. 
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v. 

SIMPSON. 


Bol,  according  to  the  rules  that  govern  the  action  of  replevin,  the  defend-  M.  T.  1841. 
ant  has  an  absdtite  right  to  a  certain  and  precise  description  of  the  loctts  QueerCsBench, 
ftft  quo  in  the  declaration,  or  for  the  want  of  it  he  is  entitled  to  demur  kenkt 
specially  :  Ward  v.  Laville  («) ;  Pead  v.  Hawke  (h) ;  Bulh/thorpe  v. 
Turner  (c);  Pott&r  v.  North  (d)i  Potter  v.  Bradley  {e).  In  the  last 
case  it  was  decided  on  specid  deaiurrer>  that  a  declaration  laying  the 
taking  to  iiave  been  ^  in  the  parish  of  Aldington  in  the  county  of  Kent, 
til  a  certain  close  there/*  was  insufficient,  because  llhere  was  no  incon- 
venience to  the  plainftiff  in  properly  designating  the  close  in  which,  &c., 
in  order  thrat  defendant  wAght  know  where  to  justify,  and  also  because 
defendant  coiikl  not  *plead  'cepit  in  aUo  loco  $  for  if  plaintiff  could 
prove  that  defendant  had  plaintiff's  cattle  in  a  close  in  the  parish  of  Al- 
dington, he  would  be  entitled  to  a  verdict  although  the  first  taking  was 
in  another  place.  That  case  governs  the  present.  It  is  impossible  to 
ascribe morie  certainty  to  the  phrase  ^'a  certain  dwelling-house''  than  '<  a 
certain  close."  As  to  the  case  of  Pope  v.  TUman  (f)^  where  the  locus  in 
quo  being  a  dwelling-house,  was  laid  as  here,  and  not  objected  to,  there 
having  been  a  judgment  by  default,  the  fault  was  thereby  cured  under 
the  statute  of  Anne  ;  at  all  events,  the  objection  taken  having  been  found 
sufficient,  it  was  unnecessary  to  recur  to  this.  Mr.  Mackay  then  cited 
the  declaration  in  Butcher  v.  Towershy  (g\  Walker  v.  Tower^y  and 
others  (A),  where  the  places  of  taking  being  dwelling-houses,  are  described 
as  the  dwelling-houses  of  the  plaintiff  or  A.  B. ;  also  JRaymond*s  Entries 
and  fSchieffh*^  Elements  of  Pleading,  176,  and  the  precedents  in  Chitty, 
jun.,  479.  framed  since  the  New  Rules  in  England  of  Hilary,  4  W,  4, 
requiring  the  locus  in  quo  in  trespass  to  be  designated  by  name,  abuttals, 
or  other  sufficient  description,  thus  approximating  trespass  to  replevin  ih 
point  of  certainty :  where  a  dwelling-house,  being  the  locus  in  quo,  is 
stated  to  be  the  dwelling-house  of  the  plaintiff  (known  as  No.  —  in 

. street), .  and  relied  upon  the  disposition  of  the  Judges  of  recent 

times  to  ent^ourage  certain  and  precise  pleading  tending  to  an  early  and 
certain  issue. 


Messrs.  Armstrong,  Q.  C,  and  Tudor,  replied. — No  case  has  been 
cited  or  can  be  found  itt  which  this  objection  was  breught  before  the 
Court ;  there  are  some  old  precedents  in  favour  of  it ;  but  all  the  pece- 
dents  in  the  books,  for  a  century,  are  in  the  form  used  in  this  case ; 
2  Chitty's  PI.  T.  Trespass  ;  WoodfuWs  Landlord  and  Tenant,  by 
Ear.  995  ;  Peter sdorff's  Precedents,  763  ;  Stephen  on  Pleading,  434, 


(a)  Cro.  Eliz.  896. 
(c)Wille8'R.47*. 
{e)  2  M.  &  P.  78. 
ig)  Lilly'i  EntriM,  360. 


{b)  Hob.  !«• 

id)  1  Sauna.  R.  347,  note  (1). 

(f)  1  B.  Moo.  386 ;  S.  C.  7  Taont.  643. 

(A)  LiUy'i  Entriefl,  849. 
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M.  T.  1841.  where  he  refers  to  Dysier  ▼.  Baity e{a\  in  which  case  Abbott,  C.  J*i 
{jueen^sBench,  ^^^ — „  j^  j^  important  to  the  administration  of  justice,  that  the  usual 
*'  and  established  forms  of  pleading  should  be  observed,  in  order  that  the 
*^  parties  to  the  suit  may  know  with  certainty  what  is  the  point  intended 
"  to  be  tried,  and  that  the  Judge  and  the  Jury  may  not  be  perplexed  at 
<<  Niii  Prius  by  controversy  and  argument,  upon  the  effect  and  import 
<<  of  the  issue  joined  on  the  record."  Less  particularity  than  has  been 
used  in  this  action,  has  been  held  good  in  Johnson  v.  WooUyer  (6) ;  and 
in  Gilbert  on  Rep.  266,  a  form  similar  to  that  in  the  present  case  is 
given.  No  prejudice  is  done  to  the  defendant,  for  the  generality  of 
the  pleading  is  unfavourable  to  the  plaintiff,  and  advantageous  to  the 
defendant. 


Mr.  Chambers  replied,  and  contended  that  the  case  of  Potter  ▼. 
Bradley  could  not  be  distinguished  from  the  present,  and  ought  to  rule 
this  case ;  and  referred  to  2  Chit.  PI.  5th  ed.  843,  note  ;  8  WenU  PL 
142,  144. 

BuBTON,  J.,  said  that  Gilbert  on  Replevin  was  a  book  of  the  veiy 
highest  authority,  and  the  course  of  precedents  appears  to  sanction  the 
form  used  in  this  case.  ' 

Pennefatheb,  C.  J. 

The  Court  is  of  opinion  that  the  demurrer  in  this  case  ought  not  to 
be  allowed.  The  declaration  is  in  the  common  form,  as  habitually  adopted 
by  a  great  variety  of  learned  pleaders,  and  such  as  has  been  approved 
of  by  Chief  Baron  Gilbert,  who  is  to  be  considered  no  mean  authority 
upon  this  subject.  As  has  been  rightly  observed  by  my  Brother  Cramp- 
ton,  that  if  not  strictly  accurate,  the  pleading  in  this  case  comes  within 
the  rule  communis  error  facit  jus  ;  and  at  this  time  of  day  we  are  bound 
to  consider  it  sufficient ;  and  unless  an  authority  has  been  cited  at  the 
other  side  which  is  directly  in  point,  we  ought  not  to  yield  to  the  objec- 
tion. Now,  although  Potter  v.  Bradley  decides  that  the  description 
*^ close**  is  not  sufficiently  particular,  yet  that  case  is  not  an  authority  to 
establish  that  <<  dweUing-houstT  is  not  sufficient.  It  may,  perhaps,  be 
difficult  to  see  any  sound  distinction  between  these  two  descriptions,  but 
when  it  is  considered  that  thb  case  is  inter  qpices  juris,  it  b  enough  to 
say  that  the  term  close  is  not  synonymous  i^ith  dwelling-house ;  and 
which,  therefore,  we  hold  to  be  sufficient.  There  is  every  reason  for 
not  yielding  to  this  demurrer ;  no  authority  has  been  cited  which  ought 
to  coerce  us,  and  no  such  authority  exists — and  the  defendant  will  lose 
nothing  by  our  decision.     This  is  an  action  of  replevin  in  which  there  is 


(a)  3  B.  &  Al.  448. 


{b)  1  Str.  50r. 
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V. 
SIMPSON. 


DO  new  assignment  allowed,  and  the  less  precision  there  is  upon  the  part    M.  T.  1841. 
of  the  plaintiff,  the  better  for  the  defendant ;  because  if  he  can  justify  a    Que^'^nch, 
taking  in  any  dwelling-house  within  the  parish  of  St.  Thomas,  he  will        kbnny 
discharge  the  action.     We,  therefore,  think  that  in  point  of  merits  the 
case  is  with  the  plaintiff,  and  so  far  as  respects  injury  to  the  defendant  by 
the  form  of  the  declaration,  we  do  not  consider  that  he  has  sustained  any ; 
we  follow  the  modern  pleadings  and  the  authority  of  Gilbert^  and  the 
series  of  precedents  which  have  been  referred  to,  in  holding  that  the 
declaration  in  this  case  is  not  objectionable,  or  to  be  objected  to  by  rea- 
son of  there  not  being  more  particularity  in  the  description  of  the  locus 
in  quo.     Upon  these  grounds  the  demurrer  must  be  overruled. 


Demurrer  overruled.* 


Mr.  Chambers  then  applied  for  leave  to  amend  upon  payment  of  costs, 
but  the  Court  refused  the  application,  saying  that  after  the  argument  of 
a  demurrer,  a  party  seeking  for  liberty  to  plead  should  do  so  by  a  special 
application  for  that  purpose. 


*  The  antlinrity  of  Lord  Cliief  Baron  Gilbert  was  so  much  relied  on  in  the  argument 
of  Coonsel,  and  also  in  the  judgment  of  the  Court  in  this  case,  the  following  passage 
fipom  that  learned  Judge's  work  on  Bepleftn,  may  not  he  uninteresting:— 

'<  In  the  declaration  jou  must  not  only  allege  that  the  defendant  took  the  beasts  in 
"  such  a  place,  but  you  must  allege  the  iocus  in  quo,  as  in  ptodam  hco  ibidem  vocaty  &o. ; 
'^  for  it  is  not  enough  to  allege  such  a  place  from  which  the  venue  may  come,  but  the 
"  place  must  be  so  particularly  specified,  as  to  give  the  ayowant  an  opportunity  to  shew 
'*  that  he  had  a  right  to  take  the  goods  in  that  particular  place :  because  the  right  of 
"  caption  may  turn  on  the  place,  and  in  this  action  the  freehold  may  come  in  dispute ; 
"  and,  therefore,  it  is  necessary  to  specify  the  place  particularly  wherein  the  beasts  were 
"  taken,  which  is  equivalent  to  the  new  assignment  in  trespass.  If  the  locus  in  quo  be 
**  not  particularly  specified  in  the  count,  the  defendant  may  demur  specially,  and  shew  it 
"  for  cause,  for  the  defendant  may  justify  the  taking  in  that  particular  place,  for  causes 
"  he  could  not  hare  any  where  else.'*—  Gilbert's  Law  of  Replevin,  142. 

See,  also,  LongfieUi  on  Distress  and  Replevin,  162,  163. 
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Exeh.i^Pleai. 

y r^^ 

SITTINGS  AFTER  MICHAELMAS  I'ERM,  1841. 
Before  Bbadt,  Chief  Baron. 

In  re  LARKINy  and  in  several  other  Cases. 
(Exchequer  of  Pleas.) 

^ere  the  The  appellants  in  these  cases  claimed  to  be  registered  as  £10  freeholders 

in  opitiion  up-  of  the  County  of  Dublin  ;  but  having  been  rejected  by  the  Chairman  of 

serv^**  tbe*"  Sessions  on  the  ground  of  insufficiency  of  value,  they  thereupon  appealed. 

opinion  of  the  A  Jury  having  been  empanelled  to  try  the  question  of  value,  the  Lord 

conclasrvelj  Chief  Baron,  previously  to  their  being  sworn,  pronounced  the  following 

binding  on        judgment  :— 
every  Jndgem   ''     ° 
all  ^tore 

^^The    "  sol-  ^"  ^^^  ^'^^^  ^  Michael  Lsrkin  and  the  other  persons  who  have  appealed 

vent  tenant  against  the  decision  ef  the  Chairman  of  Kilmainham,  who  rejected  their 

only  test  to  be  cl^^*  ^o  he  registered,  for  want  of  value,  I  feel  it  necessary  and  right  to 

applied  ^^  es-  gt^t^  tjje  course  I  intend  to  pursue  .in  adjudicating  upon  those  appeals, 

value  of  the  and  to  declare  at  length  the  grounds  and  reasons  for  my  adoption  of  that 

qSredto  con-  ^^"^^6*     ^  mean  to  have  administered  to  the  jury  the  same  oath  which, 

for  the  eleotive  on  the  first  occasion  when  the  matter  came  judicially  before  me,  namely, 

der  the   Irish  in  ^^  Flood  (a),  I  conddered  as  that  which,  under  the  Reform  Act, 

^^alpT^i^'o  I  had  alone  authority  to  administer.     That  oath  is  fully  stated  in  the 

88.  report  of  the  ca«e  by  Messrs*  Crawford  and  Dtje  ;*  and  while  I  admit 

Thft  form  ftf 

oath    prescri-   ^^**  '^®  general  tenor  of  my  observations  in  that  case  b  given  by  the 

bed  by  the  10    Reporters  with  considerable  accuracy,  I  must  add,  that  there  are  some 
G.  4,  o.  8,  is 
not  me  proper 

form  of  oath  to  be  administered  to  Jurors  empanelled  on  Registry  Appeals  to  try  questions 
of  value  under  the  2  &  3  TT.  4,  c.  88.  The  Jurors  empanelled  on  such  appeals  are  to  be 
sworn  to  try  whether  the  freehold  or  leasehold  in  right  of  which  the  claimant  of  the  elect- 
ive franchise  seeks  to  register  his  vote  under  the  Reform  Act.  is  or  is  not  of  the  clear 
yearly  value  (at  which  tl^  claimant  seeks  to  register)  over  ana  above  all  rent  and  charges 
payable  out  of  the  same,  except  only  public  or  parliamentary  taxes,  county,  parish,  or 
church  cesses,  or  rates  or  cesses  on  any  townland,  or  division  of  any  parish  or  barony 
wherein  the  said  freehold  or  leasehold  is  sitaated. 

(c)  1  Cr.  &  Dix,  C.  C.  627. 


*  The  following  is  the  form  of  the  oath  there  given :—  "  Ton  and  each  of  yon  shall 
'*  well  and  truly  try  whether  the  lands,  tenements,  or  hereditaments,  in  respect  of 
''  which  J.  F.  intends  to  regiatervin  the  county  of  Dublin,  are  or  are  not  of  the  clear 
«  yearly  Talne  of  £10,  over  and  above  all  rent  and  charges  payable  out  of  the  same, 
''  except  only  public  or  parliamentary  taxes,  county,  parish,  or  church  cesses,  or  rates 
'^  or  cesses  on  any  townland,  or  division  of  any  parish  er  barony  wherein  the  said  free- 
"  hold  is  situated,  in  the  said  county  of  Dublin;  and  a  true  verdict <give  according  to 
"  the  evidence. — So  help  you  God." 

And  see  form  of  oath  No.  2,  Alcock    Reg*  Cat,  p.  56. 
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expressions  used  in  that  report^  aa  fonmng  pari.  06  my  jttdgiitefrf>  k»    M.  T«  1841* 
which  I  do  not  hold  myself  responsible.  ^^H^^:!^^^^ 

I  should,  perhaps,  on  the  present  occasion,  have  cD«iented'  myself 
with  declaring  that  I  still  abided  by  that  decision,  and  referring  to  it  and 
to  the  judgments  of  Baron  Richards  in  the  cases  of  Feighney  and  Akoek 
for  any  further  expression  of  opinion,  had  Jiot  one  very  important  question, 
involved  in  the  course  I  thus  adhere  to,  been  made  the  subject  of  a 
formal  declaration  of  opinion  pronounced  from  the  Bench,  by  a  Judge  for 
whose  learning  and  judgment  I  entertain  very  high  respect--!  allude  to^ 
what  Mr.  Justice  Crampton  is  reported  to  have  said,  when  sitting  at  Nisi^ 
Prius  for  my  Lord  Chief  Justice  of  the  Court  of  Qbeen's  Bench  on  diet 
nth  of  Febrnary  1841,  after  announcing  his  dedsion  in  the  case  of  jESar^ 
parte  Smith  (a).  That  opinion^  thus  publicly  pronounced,  appears  to< 
have  been  one  formed  on  much  consideration  and  research  ;  and  I  thinb 
it  is  now  due  to  the  respect  I  feel  for  the  opinion  of  that  learned  Judge, 
and  for  those  of  the  other  Judges  who  take  the  same  view  of  the  matter 
that  he  does,  as  well  as  to  my  leaned  Brethren  whose  opinions  concur 
with  mine,  and  are  so  stKongly  canvassed  by  Mr.  Justice  Crampton  on  the 
occasion  I  have  referred  to,,  and^due  also  to  the  profession -and  the  public, 
who  are  the  parties  priadpiilly  oonoemed  and  interested  in  the  subject, 
to  state,  on  this  the  first  oeeasion;  on  which  the  question  has  since  come 
before  me  in  this  place,  in  detail,  the  principles  and  reasons- which  influ- 
ence my  mind  in  comrag  to  an  opposite  concHision  from  that  which  the 
majority  of  the  Judges  have  arrived  at,  both  as  regards  the  obligation  of 
the  Judges  in  reference  to  cases  reserved,  and  the  test  of  value  by 
which  the  elective  franchise  is  to  be  determined  under  tUb  Reform  Act. 

It  is  proper  to  observe,  that  this  opinion  of  Judge  Crampten  cannot  be 
received  as  a  judicial  determination  on  the  question  discussed  in  it.  That 
question  was  not,  in  truth,  argued  or  raised  on  the  ocoasion  in  WUliam 
Smith's  case,  or  in  any  other;  and  even  WiUimn^  Smith's  ca8e>  to 
whidi  the  opinion  was  appended,  wn»  not  itself  a  case  then  brought 
before  the  learned  Judge  in  his  judiciid  capacity,  as  a  Judge  of  iWn 
Prius  in  Dublin,  from  a  Court'  of  Registry  in  the  city  or  county  of 
Dublin,  but  was  a  case  brought  before  him  nearly  a  year  before,  at  the 
Spring  Assizee  of  1840,  held  for  the  county  of  Tipperary;  and  on 
which,  therefore,  I  need  scarcely  add,  the  learned  Judge  had  no  judicial 
authority  to  pronounce  judgment,  sitting,  at  Nisi  Prius  for  the  diy  and 
county  of  Dublin,  I  think  it  right  to  say  thus*  nmch  as  to  the  occasion 
when  this  ofMnion  was  delivered,  having  ^gard  to  die  light  in  which 
extra-judicial  opinions  have  always  been  considered  in  our  law;  and, 
without  canvassing  further  the  propriety  of  the  opportunity  taken  for  its 
being  pronounced,  will  address  myself  to  the.  substantial  matters  at  issue, 

(a)  Ale.  Reg.  Cas.,  Part  3,  327. 
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M.  T.  1841.  and  the  grounds  and  reasons  on  which  their  determination  mu8t>  in  mj 

E0ch.o/PlMi.  judgment,  rest. 

i»  re  In  adjudicating  on  appeals  from  the   Registry  Courts,  the  Judges  sit 

under  a  special^  jurisdiction  given  by  the  statute,  by  which  each  Judge  is 
constituted  the  ultimate  judicial  authority  for  the  determination  of  the 
title  of  the  claimants  of  the  franchise.  No  further  resort  is  given  by 
appeal,  either  to  the  superior  Courts  of  Record,  or  to  any  general  meet- 
ing of  the  Judges ;  and  the  rejection  or  admission  by  the  Judge  below 
is  final  to  all  intents  and  purposes^  save  so  far  as,  in  the  case  of  admis- 
don,  a  Committee  of  the  House  of  Commons  may  have  authority  to 
interfere.  It  is  said,  however,  that  although  the  Legislature  has  not 
created  any  further  Court  or  tribunal  of  appeal,  although,  by  the  whole 
scope  and  phraseology  of  the  statute,  the  immediate  decision  of  the 
Judge  at  Nisi  Print  is  contemplated  on  his  own  judgment,  authority, 
and  responsibility,  it  is  still  competent  to  the  assembled  body  of  the 
Judges,  convened  in  Dublin,  by  the  opinion  of  a  majority,  to  make 
determinations  and  lay  down  rules  on  cases,  or  on  questions  reserved  from 
the  Circuits,  which  shall  conclusively  and  for  ever  bind  each  individual 
Judge  when  sitting  for  the  decision  of  Registry  Appeals,  whatever  may 
be  his  own  opinion  of  the  justice  or  legality  of  those  rules  or  determina- 
tions ;  that  he  cannot  hear  any  argument,  or  attend  to  any  reasons  to 
the  contrary ;  and  that  he  is  so  bound,  because  it  would  be  against  prin- 
ciple, against  authority,  agidnst  usage,  and  against  public  convenience, 
were  he  to  act  otherwise. 

As  in  most  cases  of  legal  investigation,  so  in  this,  the  main  question 
is  not  so  much  what  are  the  principles  of  law  which  may  bear  upon  the 
point  in  controversy — as  it  is,  to  what  extent  those  principles  are  appli- 
cable to  and  govern  it — upon  the  principles  themselves  little  controversy 
generally  exists.  But  in  the  present  case,  as  in  many  others,  it  becomes 
necessary  clearly  to  understand  the  full  meaning  and  limits  of  the  prin- 
ciple relied  on,  before  we  can  safely  discuss  the  question  of  its  application, 
and,  above  all,  to  take  care  that  we  have  precise  ideas  of  the  terms  used 
in  the  enunciation  of  it.  It  is  an  easy  course,  but  a  dangerous  one,  for 
the  inquirer  after  truth,  to  extract  particular  sentences  of  the  writings  of 
others,  and  rely  on  them  as  evidences  of  a  general  abstract  proposition, 
without  regarding  those  connected  passages  which  point  the  meaning  and 
guide  the  interpretation  of  the  language  employed  by  the  author.  With- 
out such  regard,  the  true  sense  of  the  passage  relied  on  may  be  over- 
looked or  misunderstood,  and  isolated  expressions  made  the  basis  of  a 
train  of  reasonbg  and  inference  for  which  no  sanction  can  be  found  in  the 
authority  from  which  they  are  selected.  In  the  present  case,  I  think 
these  remarks  bear  strongly  on  the  argument  which  has  been  advanced  in 
support  of  the  first  allegation — that  it  is  against  principle  that  a  single  Judge 
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should  not  hold  himself  bound  by  the  opinions  of  the  iftajority  of  his  M.  T.  1841. 
brethren  on  these  cases  reserved.  The  principle  which  is  said  to  be  impugn-  Exch^ofPleas. 
ed  by  this  course  is>  that  to  establish  certainty  and  uniformity  of  determi- 
nation, the  rule  of  law  requires  that  Judges  should  abide  by  former  pre- 
cedents when  the  same  points  come  again  in  litigation.  To  this  rule  I  feel 
miequivocally  bound  to  subscribe ;  and  I  should  deeply  and  unfeignedly 
regrety  if  in  my  judicial  capacity  I  were  to  act  so  as  to'  countenance  the 
snppositSon  that  I  felt  myself  at  liberty  to  depart  from  it.  But  it  is 
essential  that  we  understand  the  true  meaning  of  the  rule,  the  exact 
limits  of  its  application,  and  the  bounds  within  which  it  is  controlled ; 
and  the  first  observation  I  make  on  this  head  is,  that  whatever  may  be' 
the  weight  of  obligation  attaching  to  the  opinions  of  Judges,  that  obliga- 
tion does  not  belong  to  them  merely  as  being  the  opinions  of  a  single 
Judge,  or  of  any  number  of  Judges,  or  of  those  who  are  styled  by  Sir 
W.  Blackstone  the  living  oracles  and  depositories  of  the  law,  but  mainly 
and  emphadcally  as  being  their  judicial  determinations  in  their  respective 
Courts  of  Justice.  This  is  the  plain  declaration  of  Sir  W.  Blackstone 
hittiself,  in  the  passage  from  which  Mr.  Justice  Craropton  has  quoted  the 
rale ;  and  I  cannot  do  more  in  supporting  the  view  I  take  of  this  subject, 
and  of  the  true  prindples  of  judicial  obligations,  as  I  understand  them, 
than  to  read  the  language  of  that  very  learned  and  eloquent  writer  in  the 
place  referred  to,  and  out  of  which  the  extracts  have  been  made,  which  is 
as  follows,  voli  1,  p.  69  : — *<But  here  a  very  natural  and  very  material 
^question  arises :  how  are  these  customs  or  maxims  to  be  known,  and  by 
^  whom  is  their  validity  to  be  determined  ?  The  answer  is,  by  the  Judges 
^in  the  several  Courts  of  Justice.  They  are  the  depositories  of  the  law, 
"  the  living  oracles^  who  must  decide  in  all  cases  of  doubt,  and  who  are 
<<  bound  by  an  oath  to  decide  according  to  the  law  of  the  land.  Their 
<*  knowledge  of  that  law  is  derived  from  experience  and  study ;  from  the 
*^*pigintiannoirum  htcuhraiiones/  which  Fortescue  mentions  $  lind  from 
^  being  long  personally  accustomed  to  the  judicial  decisions  of  their  prede- 
^cessors.  And  indeed  these  judicial  decisions  are  the  principal  and  most 
**  authoritative  evidence  that  can  be  given  of  the  existence  of  such  a  cus- 
^  torn  as  ^all  form  a  part  of  the  common  law.  The  judgment  itself,  and  all 
"  the  proceedings  prerious  thereto,  are  carefully  registered  and  preserved, 
**  under  the  name  of  records^  in  public  repositories  set  apart  for  that 
"  particular  purpose ;  and  to  them  frequent  recourse  is  had,  when  any 
**  critical  question  arises,  in  the  determination  of  which  former  precedents 
^  may  give  light  or  assistance.  And  therefore,  even  so  early  as  the 
^  Conquest,  we  find  the  *prateritorum  memoria  levenioTuni^  reckoned 
^  up  as  one  of  the  chief  qualifications  of  those,  who  were  held  to  be 
^  <  legtbus  patTue  opHme  insHtutu*  For  it  is  an  established  rule  to 
"abide  by  former  precedents,  where  the  same  points  come  again  in  liti- 
''  gation  ;  as  well  to  keep  the  scale  of  justice  even  and  steady,  and  not 
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M.  T.  1841.  "liaWe  to  waver  with  every  new  Judge's  opinion ;  as  also  because  the 
Exch.ofPUy,  n  \^^  in  ^j^^^  ^^^  being  solemnly  declared  and  determined,  what  before 
Jnre  <<  was  uncertain,  and  perhaps  indifferent,  is  now  become  a  permanent 

<<  rule,  which  it  is  not  in  the  breast  of  any  subsequent  Judge  to  alter  or 
«vary  from,  according  to  his  private  sentiments:  he  being  sworn  to 
<*  determine,  not  according  to  his  own  private  judgment,  but  according 
<'  to  the  known  laws  and  customs  of  the  land ;  not  delegated  to  pro- 
'<  nounce  a  new  law,  but  to  maintain  and  expound  the  old  one.     Yet  this 
*<rule  admits  of  exception,  where  the  former  determination  is  most 
*^  evidently  contrary  to  reason  ;  much  more,  if  it  be  clearly  contrary  to 
"  the  divine  law.     But  even  in  such  cases  the  subsequent  Judges  do  not 
'<  pretend  to  make  a  new  law,  but  to  vindicate  the  old  one  from  misrepre- 
<*  sentation.     For  if  it  be  found  that  the  former  decision  is  manifestly 
«  absurd  or  unjust,  it  is  declared,  not  that  such  a  sentence  was  had  law^ 
<<  but  that  it  was  not  law^  that  is,  that  it  is  not  the  established  custom 
<<  of  the  realm,  as  has  been  erroneously  determined."     Again,  in  p.  70 : — 
<<  The  doctrine  of  the  law  then  is  this :  that  precedents  and  rules  must 
<<  be  followed,  unless  flatly  absurd  or  unjust :  for  though  their  reason  be 
'<  not  obvious  at  first  view,  yet  we  owe  such  a  deference  to  fotmer  times 
"  as  not  to  suppose  that  they  acted  wholly  without  consideration.     To 
"  illustrate  this  doctrine  by  examples :  it  has  been  determined,  time  out 
<<  of  mind,  that  a  brother  of  the  half  blood  shall  never  succeed  as  heir  to 
'<  the  estate  of  his  half  brother,  but  it  shall  rather  escheat  to  the  EUng  or 
<<  other  superior  lord.     Now  this  is  a  positive  law,  fixed  and  established 
'<  by  custom,  which  custom  is  evidenced  by  judicial  decisions;  and  there- 
''fore   can  never  be  departed  from  by  any  modern  Judge  without  a 
<<  breach  of  his  oath  and  the  law.     For  herein  there  is  nothing  repugnant 
<<  to  natural  justice,  though  the  artificial  reason  of  it,  drawn  from  the 
<*  feodal  law,  may  not  be  quite  obvious  to  every  body.     And  therefore, 
"  though  a  modem  Judge,  on  account  of  a  supposed  hardship  upon  the 
<<  half  brother,  might  wish  it  had  been  otherwise  settled,  yet  it  b  not 
'*  in  his  power  to  alter  it.     But  if  any  Court  were  now  to  determine  that 
''  an  elder  brother  of  the  half  blood  might  enter  upon  and .  seize  any  lands 
"  that  were  purchased  by  his  younger  brother,  no  subsequent  Judges 
"  would  scruple  to  declare  that  such  a  prior  determination  was  unjust, 
**  was  unreasonable,  and  therefore  was  not  law.     So  that  the  Uw,  and  the 
<<  opinion  of  the  Judge,  are  not  always  convertible  terms,  or  one  and  the 
<<  same  thing ;  since  it  sometimes  may  happen  that  the  Judge  may  nmtake 
f<  the  law.     Upon  the  whole,  however,  we  may  take  it  as  a  general  rule, 
<<  <  that  the  decisions  of  Courts  of  Justice  are  the  evidence  of  what  is 
"  common  law :'  in  the  same  manner  as,  in  the  civil  law,  what  the  £m- 
<<  peror  had  once  determined  was  to  serve  for  a  guide  for  the  future. 
'<  The  decisions,  therefore,  of  Courts  are  held  in  the  highest  regard,  and 
*^  are  not  only  preserved  as  authentic  records  in  the  treasuries  of  the 
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^several  Courts,  but  iure  handed  out  to  public  vie^^  in  the  numerous   M.  T.  1841. 

"  Tolumes  of  reports  which  furnish  the  lawyer's  library.     These  reports     n^.-1;J— ^  * 

*'  are  histories  of  the  several  cases,  with  a  short  summary  of  the  pro- 

"  ceedings,  which  are  preserved  at  large  in  the  record ;  the  arguments 

<<on  both  sides  and  the  reasons  the  Court  gave  for  its  judgment;  taken 

"  down  in  short  notes  by  persons  present  at  the  determination.     And 

'Uhese   serve   as  indexes   to,   and  also  to  explain,  the  records;  which 

"always,  in  matters  of  consequence  and  nicety,  the  Judges  direct  to  be 

*<  searched.     The  reports  are  extant  in  a  regular  series  from  the  reign  of 

*'  King  Edward  the  Second,  inclusive ;  and  from  his  time  to  that  of 

"  Henry  the  Eighth  were  taken  by  the  prothonotaries,  or  chief  scribes 

**  of  the  Court,  at  the  expense  of  the  Crown,  and  published  annually^ 

"whence  they  are  known  under  the  denomination  of  the  year-hooht. 

"  And  it  is  much  to  be  wished  that  this  beneficial  custom  had,  under 

"proper  regulation,   been   continued   to   this   day;  for,   though    Eling 

^^  James  the  First,  at  the  instance  of  Lord  Bacon,  appointed  two  report- 

"  ers  with  a  handsome  stipend  for  this  purpose ;  yet  that  wise  institu- 

"  tion  was  soon  neglected,  and  from  the  reign  of  Henry  the  Eighth  to 

"  this  present  time,  this  task  has  been  executed  by  many  private  and 

"  contemporary  hands ;  who,  sometimes  through  haste  and  inaccuracy, 

"sometimes  through  mistake  and  want  of  skill,  have  published  very 

"  crude  and  imperfect  (perhaps  contradictory)  accounts  of  one  and  the 

"  same  determination."     Again,  in  page  73,  "  And  thus  much  for  the  first 

*<  ground  and  chief  corner-stone  of  the  laws  of  England,  which  is  general 

"immemorial  custom  or  common  law,  from  time  to  time  declared  in  the 

"  decisions  of  the  Courts  of  Justice ;  which  decisions  are  preserved  among 

«  our  public  records,  explained  in  our  reports,  and  digested  for  general 

"  use  in  the  authoritative  writings  of  the  venerable  sages  of  the  law." 

Now,  who  can  read  these  passages  without  seeing,  that  in  speaking  of 
the  obligation  of  former  precedents,  the  learned  writer  alludes  not  to  the 
mere  opinions  of  individual  Judges,  but  to  the  solemn  decisions  of  the 
Courts  of  Justice,  made  in  cases  brought  judicially  before  them,  and 
treasured  up  in  the  public  repositories  of  their  records  ?  To  the  authority 
of  those  decisions  we  all  are  bound  to  defer ;  and  it  is  in  them  we  find 
the  laws  and  customs  of  the  land,  which  it  is  our  duty  and  our  trust 
faithfully  to  maintain  and  expound.  It  would  be  a  waste  of  time  to 
quote  the  various  places  in  which  the  distinction  is  taken  between  such 
decisions  and  the  opinions  of  Judges  not  so  judicially  given.  One 
example  may  suffice  in  illustration  of  it; — it  is  in  Vai^han^s  Reports^  382 ; 
and  I  refer  to  it  as  containing  the  substance  of  the  paragraphs  I  have 
read  from  Sir  W.  Blackstone,  with  the  important  qualifications  to  which 

the  rules  of  judicial  obligation  in  this  matter  are  properly  liable  : 

^*  It  was  no  Judicial  opinion,  for  Plowden,  Bromley  Solicitor,  two  Ser- 
*'  jeants,  Manwood  and  Lovelaeey  are  named  for  it,  as  well  as  Dyer  an(^ 
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M«  T.  1841.  **  Catlin>  who  where  then  Chief  Justices  of  the  seyend  Courts,  which 
E3cch,qfPleai.  «p|.ove8  the  Opinion  not  only  extra-judicial,  but  not  given  in  any  Coort* 
**  The  motiye  of  their  opinion  was  because  the  warranty  was  collateral^ 
<<  which  is  no  true  reason  of  the  binding,  or  not,  of  any  warranty.  An 
^  extra-judicial  opinion  given  in,  or  out  of  Court,  is  no  more  than  the 
**  prolatum  or  saying  of  him  who  gives  it,  nor  can  be  taken  for  his  opinion^ 
**  unless  every  thing  spoken  at  pleasure  must  pass  as  the  speaker's  opinion. 
^  An  opinion  given  in  Court,  if  not  necessary  to  the  judgment  given  of 
^record,  but  that  it  might  have  been  as  well  given  if  no  such,  or  a 
^*  contrary,  opinion  had  been  broached,  is  no  judicial  opinion,  nor  more 
**ihtLn  a  gratis  dictum.  But  an  opinion,  though  erroneous,  concluding 
<Uo  the  judgment,  is  a  judicial  opinion,  because  delivered  under  the 
**  sanction  of  the  Judge's  oath,  upon  deliberation,  which  assures  it  is,  or 
**  was,  when  delivered,  the  opinion  of  the  deliverer.  Tet  if  a  Court 
<<  give  judgment  judicially,  another  Court  is  not  bound  to  give  like  judg- 
<<ment,  unless  it  think  that  judgment  first  given  was  according  to  law* 
**  For  any  Court  may  err,  else  errors  in  judgment  would  not  be  admitted* 
^'  nor  a  reversal  of  them.  Therefore,  if  a  judge  conceives  a  judgment 
**  given  in  another  Court  to  be  erroneous,  he,  being  sworn  to  judge  ac- 
^<  cording  to  law,  that  is,  in  his  own  consience,  ought  not  to  give  the  like 
<<  judgment ;  for  that  were  to  wrong  every  man  having  a  like  cause,  be- 
**  cause  another  was  wronged  before,  much  less  to  follow  extra-judicial 
<<  opinions,  unless  he  believes  those  opinions  are  right." 

In  reference  to  the  latter  paragraphs  of  this  reasoning,  how  often  has  it 
occurred,  even  in  the  most  recent  times,  that  on  important  questions  of 
law,  and  the  interpretation  of  statutes,  separate  Courts,  of  co-ordinate 
jurisdiction,  have  pronounced  conflicting  decisions,  each  acting  conscieq- 
tiously  on  iu  own  views  of  the  law,  and  adhering  to  those  views, 
uncontrolled  by  the  opposite  determination  of  the  others,  until  the  matter 
becomes  finally  settled  by  the  judgment  of  some  superior  legal  tribunal 
of  appeal  ?  Cases  of  such  conflict  of  decision  still  exist ;  and  perhaps  this 
independence  of  the  judicial  mind  is  no  where  more  forcibly  expressed  than 
by  the  very  eminent  person  who  not  long  since  filled  the  seat  I  have  now 
the  honor  to  occupy — Chief  Baron  Joy,  who  in  the  case  of  Roache  v.  John^ 
Hon  (a)  thus  expresses  himself:  <<  As  to  the  principal  question  in  the  case ; — 
'*  it  has  been  said  by  the  Counsel  for  the  plaintiff,  that  if  we  allowed  the 
'*  objection  which  has  been  here  made  to  prevail,  we  shall  be  setting  the  law 
«on  this  subject  afloat  That  I  deny.  The  law  has  ahready  been  set  afloat 
«  by  the  cases  of  SeJby  v.  Eden  and  Fayle  v.  Birdy — and  it  is  perfectly 
<<  competent  for  us,  and  it  is  our  duty,  to  settle  thai  law  which  we  find 
<<  to  be  doubtful.  We  are  here  called  on  to  follow  cases,  while  we  pro- 
"  test  against  their  correctness :  and  to  decide  against  principle,  because 

(a)  1  Law  Beo.  N.  S.  100 ;  S.  C.  Hayes  &  Jones,  349. 
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''focmer  decisions  luive  been  wrong.    I,  however,  am  not  one  of  thote   M.  T.  1841. 

^<  wlio  wonM  yield  to  this  lurguneiit;  but  when  a  case  clearly  calling  for  a    Eiech,ofPieai. 

«  decision  overruling  former  onesy  comes  before  me,  I  shall  not  hesitate  to 

**  make  it."  And  Baron  Smithy  in  the  same  t;ase>  uses  language  very  much 

bearing  on  the  question  bow  before  uar-^^<I  agree  with  the  opinion  of^ 

**mj  Lord  Chief  Baron*    If  I  am  put  to  the  alternative,  either  of 

<<  overthrowing  the  decision  of  tare  Courts  of  Law,  or  of  contradicting 

^  an  Act  of  Parliatnent,  I  suist  follow  the  act  i  and  in  the  present  case^ 

'<  I  agree  most  fuUy  with  the  construction  of  Uiis  act,  as  given  by  my 

^Lord  Chief  Baron.^ 

The  force  of  these  considerations  most  have  been  felt  by  those 
who  inast  mi  the  pacamouat  ofaiigatioiis  of  the  4>pinion6  of  the  Judges; 
and  acc<»n<Sngly^  as  shewing  that  lA6»  matter  is  condnded  by  anthority, 
it  b  contended,  in  the  argument  of  my  Brc^her  Crsmpton,  that  the 
•asBembly  <^  the  Judges  ib  cases  reserved  is  in  hd  a  Court  He 
states  it  to  be  a  Court  for  the  final  d^temination  of  questions  of 
gmeral  interest  and  partic«lar  difficokj«-««Bot  a  Court  to  originate  pro- 
,eeeding8>  not  a  Court  of  appeak*^-DOt  «  Court  to  pronounce  or  to 
execute  judgment,  but  a  Court  of  eonsubationy.— whose  resolutions,  he 
8aya»  are  as  bidding  on  the  members  of  that  Court  as  tbe  judgments 
of  the  Exchequer  Chamber  are  on  tbe  in^vidual  Judges  of  the  Law 
Courts  i^-and,  by  necessary  oonsequ^nae^  if  binding  on  the  Ju(%es,  they 
must  be  binding  on  all  the  Queen's  subjects,  as  part  of  the  law  of  tbe 
knd.  I  have  not  found  in  any  legal  authority  this  phrase  of  <*a  Court  of 
CeosnUation"  any  where  used  as  contradistioguished  from  the  ordinary 
Courts  of  Justice ;  and  I  think  we  abould  pause  and  well  conuder  the 
matter  before  we  introduce  an  expression  of  such  novelty,  and,  I  must 
say,  of  ap[^ent  cot^adiciion  in  terms ^-^and  that  we  may  better  judge  of 
the  souDdness  of  the  position  which  thus  assigns  to  the  meetings  of  the 
Judges,  in  cases  reserved,  the  station  of  a  Coi^  and  of  tbe  authorities 
called  in  aid  of  that  position,  let  us  first  see  what  is  the  nature  of  those 
meetings,  and  the  course  of  proceeding  therein.  They  are,  then,  meet- 
ings convened  on  the.suminons  of  the  Lord  Chief  Justice  of  the  Court  of 
Queen's  Bench,  as  the  senior  Judge,  not  at  any  fixed  or  stated  periods, 
but  at  intervals,  as  occasion  may  require.  They  are  held  in  a  private 
ch|inber,  to  which  the  public,  tbe  profession,  and  the  parties  interested 
in  the  case  hi^ve  np  privilege  of  entrance.  Until  very  recently,  namely, 
in  ^ilary  Term  1926  (a).  Counsel  were  not  heard  before  them ;  but  by  a 
regulation  then  come  to»  it  was  agreed  that  Counsel  should  be  heard  as 
in  England,  if  the  Judge  who  reserved  the  case  thinks  it  of  a  nature 
that  Counsel  should  ar^e  it ;  and  k  is  then  generally  argued  only  by 
one  Counsel  on  each  side.     There  is  no  record  of  the  proceedings  kept, 

(a)  8ee  Jebb'H  Reserfed  Caief ,  p.  K 
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M.  T.  1841.  to  which  the  public  can  resort  for  information:  there  is  no  office  of 
Each,  of  Pleat.  Qflg^^y  belonging  or  attached  to  the  assembly;  no  public  judgment  of 
In  re  opinion  is  announced,  nor  are  any  reasons  stated  to  the  public  for  the 

opinion  arrived  at ;  and  it  is  only  within  the  present  year  that  any  pub- 
^  lication  of  the  cases  so  reserved  and  decided,  issued  from  the  press. 

It  is,  however,  contended  upon  authority,  that  an  assembly  so  consti- 
tuted is  a  Court — is,  in  truth,  one  of  those  Courts  of  Justice  whose 
determinations  all  Judges  are  bound  to  abide  by  as  implicitly  as  those  of 
any  other  Court  of  Ehror  or  Appeal ;  and  the  opinion  pronounced  by  Judge 
Crampton,  already  referred  to,  expressly  amounts  to  this,  that  the 
assembly  of  the  Judges  in  this  manner  is  the  ancient  Court  of  Exche- 
quer Chamber,  of  which  such  frequent  mention  is  made  in  our  law. 

With  the  greatest  possible  respect  for  the  opinion  of  that  learned 
Judge,  I  think  the  authorities  he  has  referred  to  demonstrate  the  con- 
trary ;  and*  they  shew  to  my  mind  that  the  ancient  Court  of  Exchequer 
Chamber  of  which  he  speaks,  resembled  in  nothing  these  modern  Chamber 
assemblies  of  the  Judges,  except  that  it  was  composed  of  the  same 
judicial  personages.  Those  authorities,  with  ethers  I  shall  refer  to, 
establish,  in  my  judgment,  that  those  assemblies  were  always  distinct 
from  that  Court,  and  are  so  regarded  by  all  our  legal  writers.  Until 
the  present  controversy  arose,  no  attempt  appears  to  have  been  made  to 
confound  the  assembly  of  the  Judges  in  cases  reserved,  with  that  ancient 
Court.  They  are  no  where  spoken  of  by  any  Judge  or  legal  authority 
as  identical.  We  have  to  this  day  the  meetings  of  the  Judges  both  in 
England  and  in  Ireland  of  the  one  class  :  we  have  not  a  syllable  in  any 
recorded  instance  for  the  last  hundred  years,  of  a  sitting  of  the  other. 
In  short,  there  has  not  been  for  a  century  a  single  case  reported  as  being 
adjourned  into  the  Exchequer  Chamber,  while  our  books  of  Crown  Law 
abound  with  decisions  on  cases  reserved.  In  reference  to  the  Court  of 
Exchequer  Chamber  as  an  assembly  of  all  the  Judges,  to  which  cases 
were  adjourned  from  the  other  Courts  of  Westminster  Hall,  nothing  can 
be  more  precise  or  satisfactory  than  the  information  we  have  from  the 
old  Reporters :  they  shew  it  to  have  been  an  open  public  Court,  accus*^ 
tomed,  and,  I  may  say,  bound,  as  the  other  Courts  were,  to  hear  the 
cases  brought  before  it  argued  and  discussed  by  Counsel,  and  to  give  to 
the  public  in  open  Court  the  grounds  and  reasons  of  every  decision. 
Thus  in  the  Preface  to  the  7th  Reports,  Sir  Edward  Coke,  alluding 
to  Calvin's  case,  says,  "  The  case  of  the  Postnati,  I  confess,  is  longer 
<<  than  any  of  the  rest,  and  that  for  three  causes : — first,  for  that  it  was  an 
<<  Exchequer  Chamber  case,  for  deciding  whereof  all  the  Judges  of  Eng- 
« land  (as  the  law  doth  require)  did  argue  openly,  and  at  large.  Secondly, 
<<  for  that  never  any  case  within  man's  memory  was  argued  by  so  many 
<<  Judges  in  the  Exchequer  Chamber  as  this  was,  there  having  argued 
"  the  Lord  Chancellor  and  fourteen  Judges." 
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'  In  the  Report, p.  2, he  says — "After  this  case  had  be6n  argued  in  the  M.  T.  1841. 
«  Court  of  King's  Bench,  at  the  Bar,  by  the  Counsel  learned  of  either  Exch^fPiey. 
"  party,  the  Judges  of  that  Court,  upon  conference  and  consideration  of  In  re 

"  the  weight  and  importance  thereof,  adjourned  the  same  (according  to 
"  the  ancient  and  ordinary  course  and  order  of  the  laws)  into  the  Exche- 
"quer   Chamber,  to  be  argued  openly  there;  first,   by  the    Counsel 
"learned  of  either  party,  and  then  by  all  the  Judges  of  England,  where 
"afterwai'ds  the  case  was  argued  by  Bacon,   Solicitor-General,  on  the 
**  part  of  the  plaintiff,  and  by  Laurence  Hide,  for  the  defendant ;  and 
"afterwards  by  Hobart,  Attorney-General,  for  the  plaintiff,  and  by  Ser- 
" jeant  Hutton,  for  the  defendant ;  and  in  Easter  Term  last,  the  case  was 
"argued  by  Heron,  puisne  Baron  of  the  Exchequer,  and  Foster,  puisne 
"Judge  of  the  Court  of  Common  Pleas;  and  on  the  second  day  ap- 
"  pointed  for  this  case,  by  Crooke,  puisne  Judge  of  the  King's  Bench, 
"  and  Altham,  Baron  of  the  Exchequer ;  the  third  day  by  Snigge,  Baron 
"of  the  Exchequer,  and  Williams,  one  of  the   Judges   of  the  King's 
"Bench ;  the  fourth  day  by  Daniel,  one  of  the  Judges  of  the  Court  of 
"Common  Pleas,  and  by  Yelverton,  one  of  the  Judges  of  the  King's 
"  Bench ;  and  in  Trinity  Term  following,  by  Warburton,  one  of  the 
^  Judges  of  the  Common  Pleas,  and  Fenner,  one  of  the  Judges  of  the 
"  King's  Bench ;  and  after  by  Walmesley,  one  of  the  Judges  of  the 
"  Common  Pleas,  and  Tan  field,  Chief  Baron ;  and,  at  two  several  days 
"  in  the  same  Term,  Coke,  Chief  Justice  of  the  Common  Pleas,  Fleming, 
"  Chief  Justice  of  the  King's  Bench,  and  Sir  Thomas  Eggerton,  Lord 
"  EUesmere,  Lord  Chancellor  of  England,  argued  the  case  (the  like  plea 
"in  disability  of  Robert  Calvin's  person  being  pleaded  mutaiis  mutandis 
*'  in  the  Chancery,  in  a  suit  there  for  evidence  concerning  lands  of  inhe- 
"ritance ;  and  by  the  Lord  Chancellor,  adjourned  also  into  the  Exchequer 
"  Chamber,  to  the  end,  that  one  rule  might  overrule  both  the  said  cases)." 
And  in  p.  28,  after  the  passage  quoted  by  my  Brother  Crampton,  that 
never  was  any  case  adjudged  in  the  Exchequer  Chamber  with  greater  con- 
cordance and  less  variety  of  opinions,  the  Lord  Chancellor  and  twelve  of 
the  Judges  concurring  in  one  opinion,  it  is  added,  "  That  there  was  not  in 
"  any  remembrance  so  honorable,  great,  and  intelligent  an  auditory  at  the 
"  hearing  of  the  arguments  of  any  Exchequer  Chamber  case  as  was  at 
^  the  case  now  adjudged."     In  Capers  case  (a)  the  Judges  were  unani- 
mous, and  the  reasons  were  delivered  by  the  Judges  of  the  Common 
Pleas,  but  the  case  was  argued  in  the  Exchequer  Chamber  before  all  the 
Justices  of  England.     So  in  Shells^ s  case  (6),  the  case  was  argued  before 
the   Chancellor  and  all  the  Judges ;  and  in   Chttdleigh's  case  (c),  it  is 
stated  that  because  the  case  was  difficult  and  of  great  consequence  and 

(a)  1  Rep.  120.  (b)  1  Rep.  102. 

(e)  1  Rep.  121. 
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M.  T*  1841.  importance,  it  was  thought  necessary  that  all  the  Justices  of  England 
'  should  openly,  in  the  Exchequer  Chamber^  upon  solemn  argument,  shew 
their  opinions  in  this  case; 

Now,  in  all  thefle  cases  I  find  the  same  form  of  proceeding  adopted, 
the  same  language  employed  to  designate  the  Court,  the  same  important 
particulars  observed  in  the  hearing  and  decision  of  the  case  at  issue.  I 
find,  in  shert,  a  public  Court,  hearing  a  public  argument,  and  openly- 
giving  to  the  country  at  large  the  reasons  of  that  judgment  which  was  to 
bind  the  public  rights.  And  so  it  was  in  the  great  Ship  Money  case,  the 
case  of  Hampden  (a).  That  case  was  adjourned  into  the  Exchequer 
Chamber  from  the  Court  of  Exchequer ;  it  was  there  argued  openly  and 
ai  large^  and  the  several  Judges  gave  to  the  public  the  reasons  of  their 
judgments.  So  that  whatever  else  may  be  thought  of  that  case,  it  was  at 
all  events  not  in  these  respects  a  departure  from  the  ancient  course  of 
public  discussion. 

In  Co.  Lit.  58,  a,  and  in  the  preface  to  his  Fourth  Institute,  we  have 
thb  definition  of  a  Court  t — <<  Curia — Court — \s  a  place  where  justice  is 
'<  judicially  administered,  and  is  derived  a  cura,  quia  in  curiif  puUicis 
**  curas gerehanif  and  in  very  emphatic  language,  in  the  same  great  Com- 
mentator's reading  on  the  Statute  of  Marlebridge(5),  we  have  these  remark- 
able elpressions  in  illustration  of  the  words  in  Curid  Domini  Regis,  in 
the  first  chapter  of  that  statute :— ^  These  words  are  of  great  import- 
^  ance ;  for  all  causes  ought  to  bei  heard,  ordered,  and  determined  before 
<<  the  Judges  of  the  Sng's  Courts  openly  in  the  King's  Courts,  whither 
**  all  persons  may  resort ;  and  in  no  Chambers,  or  other  private  places : 
'<for  the  Judges  are  not  Judges  of  Chambers,  but  of  Courts;  and, 
<<  therefore,  in  open  Court,  where  the  parties.  Counsel  and  Attorneys 
<<  attend,  ought  orders,  rules,  awards,  and  judgments,  to  be  made  and 
«  given,  and  not  in  Chambers  or  other  private  places,  where  a  man  may 
^  lose  his  cause,  or  receive  ^at  prejudice  or  delay  in  his  absence,  for 
^  want  of  defence.  Nay,  that  Judge  that  ordereth  or  ruleth  a  cause 
^  in  his  Chamber,  though  his  order  or  rule  be  just,  yet  offendeth  he  the 
*^  law,  (as  here  it  appeareth)  because  he  doth  it  not  in  Court.  And  the 
'<  opinion  is  good,  and  agreeable  to  this  law— jtct  aliquid  steUuerit  parte 
**  inauditd  alterd,  aquum  Ucet  statuerit,  haud  €equusfuerit :  neither  are 
**  causes  to  be  heard  upon  petitions,  or  suggestions  and  references,  but  in 
<<  Curia  Domini  RegisJ* 

This  Court  of  Exchequer  Chamber,  so  described,  has,  I  need  scarcely 
say,  had  no  existence  as  such  in  modern  times.  Why,  or  how  it  gradually 
became  obsolete  it  is  not  very  material  to  inquire  ;  but  this  is  certain,  that, 
as  I  have  already  said,  there  b  not  for  more  than  a  century  past  a  single 


(a)  3  How.  State  Trials,  836. 


(b)  2  In^  103. 
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instance  of  the  ancient  practice  of  adjournment  of  a  case  from  any  of  the  M.  T.  1841* 
Saperior  Courts  of  Common  Law  into  it.  I  will  afterwards  advert  to  -Eaw^^^/^Pfeo*, 
the  probable  origin  of  this  phrase  adjoummenty  but  for  the  present  I  will  I*^  re 

merely  say,  that  even  in  the  most  recent  instance  in  which  one  of  the 
Saperior  Courts  of  Westminster  Hall  consulted  their  Brother  Judges  on 
t  case  before  it,  namely,  the  case  of  Smith  v.  Richardson^  reported  in 
WiUes  (a),  there  is  no  mention  of  the  case  being  adjourned  into  the 
Exchequer  Chamber,  but  merely  that  the  Court  desired  the  opinion  of 
the  rest  of  the  Judges,  and  there  was  no  open  argument  before  the  assem- 
bled body*  And  this  is  the  last  instance  of  the  practice  as  regards  any 
of  the  Superior  Courts  in  England — while  many  have  been  the  cases 
of  new  and  important  questions  of  doubtful  and  difficult  points  brought 
before  them,  and  on  which  they  have  not  unfrequently,  and  for  years, 
conflicted  in  opinion — but  for  the  solution  of  which  none  of  those  Courts 
appears  ever  to  have  thought  of  reviving  the  obsolete  and  anomalous  tri- 
bunal of  the  Court  of  Exchequer  Chamber  for  the  assembly  of  all  the 
Judges  of  England  on  matters  of  law. 

But  whatever  be  the  origin,  the  nature,  or  the  fate  of  this  ancient 
tribunal,  I  think  it  is  perfectly  clear  that  the  meetings  of  the  Judges  of 
England  in  criminal  cases,  which  are  those  only  so  dealt  with  by  them, 
had  no  common  origin  with  that  Court,  or  connexion  with  it. 

Before  I  leave  this  part  of  the  case,  it  is  not,   I  think,  unimportant  to 

observe  that  it  may  well  be  doubted  if  in  Ireland  this  Court  of  Exchequer 

Chamber  ever  existed  at  all.      My  Brother  Crampton  has  in  support  of 

hb  argument,  among  other  writers,  referred  to  Sullivan's  Lectures,  a  work 

of  great  merit,  and  well  worthy  the  careful  perusal  of  every  legal  student* 

The  passage  referred  to  is  in  page  318,  2nd  edition  of  that  work  printed 

in  London  in  1776,  and  it  is  in  these  words  "  There  is  another  Court  of 

^  Exchequer  Chamber  in  England,  although  we  have  none  such  in  this 

**  kingdom"  (t.  e>  in  Ireland),  erected  27th  Eliz,  and  composed  of  the 

^Judges  of  the  Common  Pleas  and  Barons  of  the  Exchequer,  in  which 

**  lies  a  writ  of  error  from  the  King's  Bench,  to  reverse  judgments  in 

'^certain  suits  commenced  there  originally.  Into  this  court  are  frequently 

^removed,  or  adjourned  from  any   of  the  other  Courts,  causes  that  are 

"of  a  new  impression,  and  attended  with  difficulty,  or  even  such  con- 

<<  ceming  which  the  Judges,  perhaps,  entertain  no  great  doubts,  but  are 

"  new,  and  attended  with  extensive  consequences ;  and  this,  for  the  more 

**  solemn  determination,  that  all  the  Judges  of  all  the  Courts  might  be 

**  consulted  about  establishing  a  new  precedent.     Anciently  such  causes 

"were  adjourned  into  Parliament,  but  the  legislative  business  of  that  high 

"  Court  increadng,  this  Court  was  substituted  for  the  above  purpose  of 

"  consultation." 

(a)  p.  20. 


Digitized  by 


Google 


In  re 


58  CASES  AT  LAW. 

/p^^'  Now,  ID  this  passage,  the  learned  author  is  certainly  ioeorrect  as  to  the 
'  *  ancient  English  Court  of  Exchequer  Chamber  about  which  I  have  been 
speaking,  because  it  plunlj  was  not  the  Court  created  by  the  27  JEliaf.  ; 
but  it  is  equally  apparent  that  he  speaks  of  this  Court  for  the  adjournment 
of  causes  from  the  other  Courts,  as  one  not  in  fact  existing  in  Ireland. 

The  only  Court  of  Exchequer  Chamber  which  sat  in  thb  country 
until  the  present  Court  was  established  by  the  40  G.  3,  c.  39>  was  that 
created  by  the  31  JEd,  3,  c.  12,  which  only  applied  to  writs  of  error  from 
the  Court  of  Exchequer.  Writs  of  error  from  the  other  Courts  lay  only 
to  the  Court  of  King's  Bench  in  England,  until  by  the  21st  and  22nd  G.  3» 
c.  49»  they  were  made  returnable  into  the  Parliament  of  Ireland ;  and 
there  is  a  statute  respecting  the  room  in  which  the  Court  of  Exchequer 
Chamber  was  holden  here,  which  describes  the  uses  to  which  it  was  pot> 
and  says  nothing  of  any  meetings  of  all  the  Judges,  such  as  were  holden 
in  the  Exchequer  Chamber  in  England.  By  the  31  Ed.  3,  c.  12,  it  is 
enacted,  '<  That  on  complaint  in  error  in  the  Exchequer,  the  Lord  Chan- 
*^  cellor  and  Lord  Treasurer  shall  cause  to  come  before  them  in  any  Chamber 
^<of  Council  nigh  the  Exchequer,  the  record  and  process  of  the  Exchequer, 
*'  and  taking  to  them  such  Justices,  &c.,  as  shall  be  thought  meet,  shall 
"  hear  and  determine  such  errors."  This  was  the  only  Court  of  Exche- 
quer Chamber  in  Ireknd,  and  the  statute  I  have  alluded  to  as  relating  to 
the  room  in  which  it  was  holden,  is  the  13  6r.  2,  c.  9»  s.  4,  which  describes 
it  as  the  room  commonly  called  the  Exchequer  Chamber — <<  where 
**  formerly  the  Court  for  hearing  and  determining  of  errors  in  the  Court 
'*of  Exchequer,  the  Courts  of  Delegates  and  the  Commissioners  of 
**  appeals  usually  sat** — Nothing  about  meetings  of  the  twelve  Judges. 
They  never  did  so  sit  in  Ireland,  because  the  writs  of  error  went  to 
England. 

The  only  Court  of  Exchequer  Chamber  now  existing,  is  that  estab- 
lished by  the  40  6.  3,  c.  39»  which  declares  it  shall  not  be  lawful  to  sue 
forth  any  writ  of  error  to  the  Court  now  holden  before  the  Chancellor 
or  Treasurer,  commonly  called  the  Exchequer  Chamber.  Section  2  pro- 
vides that  writs  of  error  are  to  be  brought  before  the  Twelve  Judges, 
<<  into  a  Chamber  to  be  appointed  by  the  Chief  Governor  of  Ireland^/!»r 
<*  that  purpose,  and  to  be  called  the  Exchequer  Chamber;**  and  that  the 
Chief  Justices,  &C.,  may  examine  such  judgment,  &e. 

I  have  merely  alluded  to  this  part  of  the  case,  which  is,  perhaps,  one 
more  of  curiosity  than  of  substance,  but  still  is,  I  think,  not  without  some 
weight  in  the  present  discussion  ;  and  I  revert  to  the  consideration  of  the 
real  character  of  those  meetings  of  the  Judges  of  England,  on  cases 
reserved,  on  which  the  argument  mainly  rests. 

That  such  meetings  are  not  of  modern  origin,  but  have  been  in  practice 
for  many  years,  I  do  not  dispute  ;  but  they  have  always  existed,  as  they 
now  exist,  as  assemblies  for  the  purpose  of  advice  and  consultation  in  cri- 
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Biinal  cases,  and  Dot  as  Courts  in  any  legal  sense  of  that  word,  and  as  M.  T.  1841. 
such  they  ara  uniformly  described  in  our  books*  The  peculiarities  of  "o— ^~-^  * 
the  English  eriminal  code>  as  it  stood  for  many  centuries,  and  as  it  partly  -^^  ^^ 

still  exists — the  exclusion  of  any  aid  from  Counsel  for  the  prisoner — the 
obligation  thuS'Cast  on  the  Judge  of  watching  his  interests,  and  seeing 
that  he  should  have  the  full  benefit  of  the  law  ;  and  the  absence  of  any 
ordinary  means  of  granting  a  new  trial,  rendered  it  peculiarly  desirable 
that  the  Judges  should  have  some  easy  method  of  assisting  each  other  in 
their  advice  on  the  questions  thus  arising  before  them ;  and  accordingly, 
for  this  purpose,  they  were  accustomed  to  meet  and  assemble  themselves 
together  for  the  benefit  of  their  mutual  assbtance  and  advice ;  but  I  no 
where  find  their  meetings  called  meetings  of  the  Exchequer  Chamber — I 
no  where  find  mention  made  of  a  case  being  adjourned  into  the  meeting— 
I  no  where  find  the  significant  term  Cowri  applied  to  them— I  no  where 
find  it  stated  that  cases  were  at  those  meetings  argued  openly  and  at 
krge.  Further,  these  meetings  were  not  confined  to  deliberations  on 
cases  which  had  arisen  and  waited  for  judgment ;  they  were  frequently 
occupied  in  settling  the  course  of  intended  trials,  and  resolving  before- 
hand how  such  and  such  points  should  be  ruled  if  raised  thereon.  How 
&r  this  was  a  proper  and  constitutional  course  of  proceeding  may  well 
be  doubted ;  but  the  fact  is  unquestionable ;  and  for  proof  of  it  and 
of  the  general  character  of  those  meetings,  I  refer  to  the  very  full  re« 
ports  of  several  of  them  which  are  to  be  found  in  Kelyng's  Reports* 
That  book  commences  with  a  meetmg  of  the  Judges  at  Serjeant's  Inn, 
where  they  were  attended  by  the  Attorney  and  Solicitor- General,  and 
other  Counsel  for  the  Crown,  who  actually  consulted  the  Judges  as  to 
the  course  of  proceeding  to  be  taken  agdnst  the  regicides ;  and  then 
follow,  accordingly,  thirteen  resolutions  of  the  assembled  Judges  on 
yarious  matters  which  appertained  to  those  trials.  In  page  19,  we  find 
that  the  two  Chief  Justices  alone  met,  and,  with  the  aid  of  the  Attorney 
and  Solicitor- General,  and  the  Reporter,  agreed  on  several  other  reso- 
lutions as  to  trials  to  be  had  in  York. 

In  page  31,  a  meeting  (A.  the  Judges  is  mentioned,  when  certain 
questions  are  stated  to  have  been  propounded  to  them,  and  agreed. 

Again,  in  page  53,  we  have  a  meeting  of  all  the  Judges  of  England 
at  Serjeant's  Inn,  to  consider  of  snch  things  as  might  in  point  of  law  fall 
out  on  the  trial  of  the  Lord  Morley ;  and  one  of  the  resolutions  come  to 
on  that  occasion  deserves  notice,  as  shewing  the  opinion  of  the  Judges  of 
that  time  as  to  the  essential  requisite  of  publicity,  as  connected  with  judi- 
cial resolutions — "  It  was  resolved,  that  in  case  the  Peers  who  are  triers, 
**  after  the  evidence  given  and  the  prisoner  withdrawn,  and  they  gone  to 
**  consult  of  their  verdict,  should  desire  to  speak  with  any  of  the  Judges 
^^  to  have  their  opinion  upon  any  point  of  law,  that  if  the  Lord  Steward 
^  ^ke  to  us  to  go,  we  should  go  to  them ;  but  when  the  Lords  asked 
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"  US  any  question,  we  should  not  deliver  any  opinion,  but  let  them  know 
"  we  were  not  to  deliver  any  private  opinion  without  conference  with  the 
**  rest  of  the  Judges,  and  that  to  be  done  openly  in  Court :  and  this, 
<<  notwithstanding  the  precedent  in  the  case  of  the  Earl  of  Castlehaven, 
**  was  thought  prudent  in  regard  of  ourselves,  as  well  as  for  the  avoiding 
''suspicion,  which  might  grow  by  private  opinions,  all  resolutions  of 
''  Judges  being  always  done  in  public.'* 

In  page  56,  a  report  is  given  of  a  like  prospective  meeting  and  resolu* 
tions  by  the  Judges  in  Lord  Dacr^$  cMe,  in  the  26  Hen,  8. 

In  page  59,  we  have  a  meeting  of  the  Judges,  at  which  they  were 
called  on  to  give  their  opinions  on  a  special  verdict ;  and  the  account  of 
this  meeting  is  important,  as  shewing  the  true  nature  of  these  assemblies* 
It  appears,  that  after  the  special  verdict  had  been  sent  to  the  Judges, 
the  question  was,  whether  the  case  was  one  of  murder  or  manslaughter. 
The  Judges  differed  in  opinion :  eight  of  them  declared  that,  as  thea 
advbed,  it  was  only   manslaughter;  but  declared  they  would  not  be 
bound  by  that  opinion,  having  had  the  notes  of  the  special  verdict  three 
days  before.     The  other  four  Judges  were  oV  opinion  it  was  murder ;— i 
but,  in  page  62,  we  find  this  memorandum : — ''  After  this  difference,  I 
''  granted  a  certiorari  to  remove  the  case  into  the  King's  Bench,  to  be 
'<  argued  there,  and  to  receive  a  a  final  and  legal  determination,"     And 
all  the  Judges  there  were  clearly  of  opinion  it  was  murder.     Now,  jf  this 
meeting  of  the  Judges  bad  been  a  Court  of  Justice  competent  to  pro- 
nounce a  final  and  legal  determination,  why  was  not  the  case  adjourned 
to  another  day,  to  give  the  eight  Judges  time  to  consider  further  of  itf 
and  so  decide  the  case  ?  why  should  those  Judges  have  been  at  liberty 
to  say  they  would  not  be  bound  by  the  opinions  they  then  gave,  if  those 
opinions  were  expected  to  be  judicial  opinions  conducing  to  the  judg- 
ment ?     Why,  above  all,  should  it  be  said  that  the  case  was  removed 
into  the  Court  of  King's  Bench,  where  it  was  only  before  four  of  the 
Judges,  to  receive  a  final  and  legal  determination,  if  it  were  already, 
as  contended,  attached  in  a  Court  composed  of  the  whole  Twelve  Judges 
of  England  ?  It  appears  to  me  that  this  is  a  strong  exemplification  of 
the  true  character  of  these  meetings,  that  they  were  mere  assemblies 
for  consultation   and  advice,  and  nothing  more.     Sometimes  it  would 
appear  that  the  Judge  who  wished  for  this  advice  sought  only  that  of 
some  few  of  his  brethren,  and  not  of  the  whole  body.     Instances  of  thla 
are  in  the  same  book,  pp.  64,  66. 

In  page  72,  there  is  a  remarkable  case,  that  of  Messenger  and  others 
for  high  treason,  and  Kelyng  says,  that  he  resolved  that  the  Jury 
should  find  the  matter  specially,  and  then  he  would  procure  a  meeting  of 
all  the  Judges  of  England;  and  what  was  done  should  be  by  their 
opinion,  that  so  the  question  might  have  such  a  resolution  as  no  person 
afterwards  should  have  reason  to  doubt  the  law ;  and  thereupon  a  special 
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verdict  was  found,  and  the  Judges  met  to  consider  it  at  Une  Chief  ^''^'^^^^ 

Justice's  Chamber.     This  is  th^  case  where  a  rising  with  intent  to  pull     v.^>-..^  ' 

down  all  bawdy-houses  was  held  )to  be  a  levying  war  against  the  King, 

and  high  treason ;  and  if  there  is  one  case  more  than  another  in  the 

books,  the  law  of  which  is  dojubted,  it  is  this  very  case.     Lord  Hale 

was  the  only  dissentient  Judge,  and  he  re-states  his  doubts  upon  the  law 

as  then  resolved,  in  the  first  volume  of  the  Plem  of  the  Crowih  p.  132. 

I  will  hereafter  notice  this  case  as  to  the  conduct  of  Lord  Hale,  but 
I  shall  here  merely  refer  to  the  opinion  of  a  very  able  writer  on  this 
very  case,  Luder'f  Considerations  on  the  Law  of  High  Treason.  He 
says,  *<  Such  a  decision  ought  not  to  have  outlived  its  generation.  It 
**  will  not  bear  the  scrutiny  of  cool  reflection,  apd  is  unworthy  of  appear- 
''ing  as  a  precedent  under  that  hi^py  adminbtration  of  justice  which  we 
<<have  enjoyed  since  the  Revolution,  and  more  especially  under  the 
«  government  of  the  House  of  Hanover,  which  that  glorious  event  pro- 
'^  cured  to  us.  It  is  fit  only  for  the  Star- Chamber,  and  such  Ministries 
'<  and  Magistrates  as  a  race  of  Tudors  and  Stuarts  would  employ  to  per- 
"vert  the  laws "(o). 

Thus  I  find  no  other  description  in  these  reports  of  the  meetings  of 
the  Judges  than  as  meetings  or  assembli^  to  consult  together ;  and  no 
where  iq  this  or  any  other  Reports  do  I  find  such  an  assembly  stated  to 
be  a  Court.  The  Judges  met  together  as  advisers  and  assessors  to  those 
who  sought  their  assistance  and  opinion ;  but  the  judgment  was  always 
that  of  the  Court  before  which  the  case  was  legally  depending ;  and  so 
the  matter  is  expressly  stated  in  the  clearest  terms  by  Parke,  J.,  in  the 
case  of  The  King  v.  Parrjf  (6),  "  We  cannot  grant  a  venire  de  novo-^ 
"because  we  are  not  a  Court  of  Justice;  we  are  merely  advising  the 
"learned  Judge  who  tried  the  case."  Alderson,  B.,  says,  "  When  a 
"civil  case  was  argued  before  the  Twelve  Judges,  the  eight  sat  as 
"assessors  to  the  four  Judges  of  the  Court  in  which  the  record  was,  and 
"  the  four  gave  judgment."  Tindal,  C.  J.,  adds,  "  You  can  argue  the 
"  case,  and  we  can  advise  the  learned  Judge  what  ought  to  be  done." 

Having  thus  endeavoured  to  clear  the  case  of  this  notion,  in  my 
opinion,  unsupported  by  principle  or  authority — that  the  meeting  of  the 
Judges  on  reserved  cases  is  the  ancient  Court  of  Exchequer  Chamber, 
or.  is  a  Court  at  all,  in  the  legal  sense  of  the  word,  and  shew  that  it  is  no 
more  thaq  an  assembly  for  consultation  and  advice, — I  will  proceed  to  con- 
sider how  &r,  on  authority  and  usage,  each  individual  Judge  is  con- 
;  strained  to  hold  himself  in  all  future  cases  bound  by  the  opinion  of  the 
m^ority  of  his  brethren  thus  assembled. 

My  Brother  Crampton  has  not  cited  any  judicial  authority  in  support 
of  his  view  of  this  question  ;  all  the  references  made  by  him  are  to  cases 

(a)  See  How.  St  Tr.  910.  {b)  7  Car.  &  Payne,  841. 
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M.  T.  184L  before  the  Court  of  Exchequer  Chamber,  with  the  exception,  perhaps^ 
of  Frosfi  Case  and  the  case  of  Smith  t.  Richardson,  which  I  shall 
notice  by-and-bye ;  but  he  has  referred  generally  to  the  case  of  Rex  t. 
Hampden  (a),  which  is  more  fuDy  dwelt  upon  by  the  Reporter  in  a 
note  to  Judge  Crampton's  opinion.  Now,  I  may  admit  that  in  that 
case  the  doctrine  is  very  clearly  pronounced,  that  the  Court  below,  i.  e^ 
the  Court  from  which  the  ease  has  been  adjourned  into  the  Exchequer 
Chamber,  was  bound  to  give  judgment  according  to  the  resolutions  of  all 
,the  Judges ;  and  I  cannot  deny  that  in  all  the  reports  of  arguments  in 
that  Court  of  Exchequer  Chamber,  this  appears  to  have  been  the  rule.  I  will 
not  stop  to  comment  on  the  Ship  Money  case  itself,  the  whole  proceed- 
ings in  which  were  afterwards  annulled  by  act  of  Parliament ;  but  I 
think,  on  looking  more  narrowly  into  the  nature  of  this  Court  of  Exche- 
quer Chamber,  it  will  be  found  to  have  been  always  something  more 
than  a  mere  Court  of  consultation,  as  it  is  called ;  and  that  the  Judges 
there  assembled  did  exercise  the  functions  of  a  Court  of  Justice — ^func- 
tions which  required,  as  in  practice  was  the  case,  that  all  its  proceedings 
should  be  open  and  public  to  the  world. 

In  Comyn^s  Digest,  tit.  Courts,  D.  6,  it  is  said,  quoting  Co.  Lit*  7l,h, 
*^  If  the  Court  of  B.  R.  or  C.  B.  be  equally  divided,  or  apprehend  great 
**  difficulty  in  the  case,  it  may  be  adjourned  into  the  Exchequer  Chamber, 
**  to  be  argued  by  all  the  Justices  of  England ;  and  this  was  by  the  statute 
**14  Ed.  3,  c.  5,  for  before  it  was  determined  by  Parliament." 

On  referring  to  Co,  Lit,,  in  the  passage  quoted,  I  find  it  thus  stated : — 
^<  And  if  the  Court  be  equally  divided,  or  conceive  great  doubt  of  the 
^  case,  then  may  they  adjourn  it  into  the  Exchequer  Chamber,  where 
^^  the  case  ^all  be  avgaed  by  all  the  Judges  of  England ;  where  if  the 
**  Judges  shall  be  equally  divided,  then  (if  none  of  them  change  their 
<<  opinion)  it  shall  be  decided  at  the  next  Parliament  by  a  Prelate,  two 
<<  Earls,  and  two  Barons,  which  shall  have  power  and  commission  of  the 
^<  King  in  that  behalf,  and  by  advice  of  themselves,  the  Chancellor,  Trea- 
<<  surer,  the  Justices  of  the  one  Bench  and  the  other,  and  other  of  the 
*^  King's  Council,  as  many  and  such  as  shall  seem  convenient,  shall  make 
«  a  good  judgment,  &c.  And  if  the  difficulty  be  so  great  as  they  cannot 
^<  determine  it,  then  it  shall  be  determined  by  the  Lords  in  the  Upper 
«<  House  of  Parliament.  See  the  statute,  for  it  extends  not  only  to  the 
<*  case  above  sud,  but  als6  where  judgments  are  delayed  in  the  Chancery, 
'*  King's  Bench,  Common  Bench,  and  the  Exchequer,  the  Justices 
^assigned,  and  other  Justices  of  Oyer  and  Terminer,  sometime  by 
**  difficulty,  sometime  by  divers  opinions  of  Justices,  and  sometime  for 
**  other  causes.  Before  which  statute,  if  judgments  were  given  by  reason 
^  of  difficulty,  the  doubt  was  decided  at  the  next  Parliament  (which 
*^  there  was  to  be  holden  once  every  year  at  the  least)." 


ia)  S  How.  Stale  Trials^  1314. 
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It  appears  from  thb,  that  by  the  statute  of  Ed.  4  (a),  a  tribunal  was  M.  T.  ]  841. 
constituted  from  which  the  case  was  to  be  further  adjourned  from  the  ^  ^-  j  * 
Exchequer  Chamber :  and  although  that  tribunal,  with  the  Court  itself,  ^*  ^ 

have  been  long  obsolete,  I  think  the  language  of  the  statute  throws 
great  light  as  well  on  its  functions,  as  on  those  of  the  Exchequer  Chamber, 
for  which  it  was  in  cases  of  continuing  difficulty,  then  to  be  substituted, 
according  to  Sir  £.  Coke.  The  statute  is  headed  thus : — <'  Delays  of 
judgments  in  other  Courts  shall  be  redressed  in  Parliament ;"  and  after 
reciting  that  mischiefs  had  arisen  in  the  Chancery,  King's  Bench,  and 
other  Courts,  by  judgments  being  delayed,  from  difficulties  and  divers 
opinions  of  the  Judges,  it  enacts  that  at  every  Parliament  there  shall  be 
chosen  a  Prelate,  two  Earls  and  two  Barons,  with  commission  to  hear 
complaints  of  delays  of  justice,  and  shall  have  power  to  cause  the  tenor  of 
the  records  and  processes  so  delayed,  and  the  Judges  to  hear  the 
cause  and  reason  of  the  delay ;  "  which  cause  and  reason  so  heard,  by 
"  good  advice  of  themselves,  the  Chancellor,  Treasurer,  the  Justices  of  the 
«  one  Bench  and  of  the  other,  and  other  of  the  King's  Council,  as  many 
'^  and  such  as  they  shall  think  convenient,  shall  proceed  to  take  a  good 
^accord  and  make  a  good  judgment ;  and  according  to  the  same  accord 
*'  so  taken,  the  tenor  of  the  said  record,  together  with  the  judgment  which 
-<(  shall  be  accorded,  shall  be  remanded  before  the  Justices,  before  whom 
-**  the  plea  did  depend,  and  that  they  hastily  go  to  give  judgment  accord- 
"ing  to  the  same  record;  and  in  case  it  seemeth  to  them  that  the 
^<  difficulty  be  so  great,  that  it  may  not  well  be  determined  without 
^  assent  of  the  Parliament,  that  the  said  tenor  or  tenors  shall  be  brought 
<*  by  the  said  Prelate,  Earls  and  Barons,  unto  the  next  Parliament,  and 
''  there  shall  be  a  final  accord  taken,  what  judgment  ought  to  be  given  in 
^^this  case  ;  and  according  to  this  accord  it  shall  be  commanded  to  the 
'*  Judges  before  whom  the  plea  did  depend,  that  they  shall  proceed  to 
''give  judgment  without  delay.'* 

Now,  there  certainly  is  a  great  analogy  between  the  course  prescribed 
ID  this  statute  and  the  practice  of  adjournment  into  the  Exchequer 
C!hamber,  as  described  by  Lord  Coke  and  the  other  authorities.  The 
tribdnal  is  not  itself  to  give  judgment,  but  is  to  take  a  good  accord,  u  «., 
to  agree  what  judgment  should  be  given,  and  the  case  is  then  remanded 
hack  to  the  Court  below,  who  must  give  their  judgment  accordingly. 
Tbia  shews  that  the  ancient  Court  of  Exchequer  Chamber  was  more  than 
a  Court  of  mere  advising  and  consultation ;  that  it  was,  in  truth,  put  in 
place  of  the  Parliament  itself,  and  had  authority  to  direct  what  judgment 
should  be  given  in  the  Court  below ;  and,  therefore,  as  to  the  class  of 
cases  thus  brought  by  adjournment  into  that  Court,  and  there  argued 
opeqly  and  at  large,  as  described  in  our  boolL^  I  do  not  think  it  can 

(a)  14  Ed.  4,  c.fi« 
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M.  T.  1841.   well  be  controverted  thai  the  jadgment  of  the  Exchequer  Chamber  wis 
Exch,ofPlettt,   binding  on  the  Court  from  which  the  case  was  so  adjourned. 

But,  as  I  hare  ak'eady  shewn,  we  are  not  here  dealing  with  this  andent 
Court;  we  are  dealing  with  an  assembly  whose  only  jurisdiction  is  to 
advise  and  assist  the  Judge  who  submits  a  question  to  their  connderation, 
and  we  have  to  look  to  the  principles  which  in  practice  and  authority  apply 
to  that  species  of  tribunal ;  and  I  will  proceed  to  notice  the  several  cases 
which  have  occurred  to  me  in  my  researches  on  the  subject,  as  illus- 
trating the  matter,  and  as  establishing  in  my  mind  that  it  is  still  open  to  a 
Judge,  who  dissents  from  the  opinion  of  the  majority  given  on  such  occa- 
sionls  of  consultation,  to  abide  by  and  act  in  future  cases,  on  his  own  opinion. 
I  say  in  future  cases,  because  I  am  not  contending,  though  there  are  grounds 
on  which  I  might  contend,  that  in  the  particular  case  submitted,  the  Judge 
who  desires  the  advice  of  his  brethren  ought  not,  against  his  own  opinion,  to 
abide  by  the  advice  given,  and  act  thereupon  in  that  particular  case 
accordingly.  The  decision  in  Frosfs  case  goes  no  farther  than  that; 
and  it  is  not  very  clear  to  my  mind  that  Lord  Denman's  letter  to  the 
Chief  Justice  Bushe  means  any  thing  more.  With  regard  to  the  case  of 
Smith  V.  Riehardsonf  so  much  relied  on; — ^the  resolution  there  was 
no  more  than  the  establishing  a  rule  of  practice  as  to  a  point  of  pleading 
and  evidence ;  and  it  was  quite  fit  that,  in  such  a  matter,  the  rule  once 
resolved  on  should  be  adhered  to  in  all  cases.  But  I  will  now  proceed  to 
the  authorities. 

In  that  case  of  Messenger  and  others  (a),  before  noticed,  the  Judges 
having  met,  proceeded  first  to  discuss  the  general  question  as  to  the 
doctrine  of  treason:  and,  having  come  to  a  resolution  on  that,  they 
then  proceeded  to  rule  each  case  separately,  according  as  the  facts  of  it 
brought  the  party  within  the  general  rule  or  not ;  and  on  that  general 
question  Chief  Baron  Hale  delivered  his  opinion,  that  it  was  not  treason — 
in  which  he  stood  alone ;  and,  in  the  words  of  the  report,  all  the  rest  of 
the  Judges  did  unanimously  agree  that  the  rising  in  question  was  a 
levying  war,  and  was  high  treason.  The  report  then  states  (p.  77),  that 
<<  After  this  resolution  in  general  we  went  to  consider  the  particular  cases 
"  as  they  were  found  upon  the  several  special  verdicts."  And  one  would 
suppose,  that  according  to  what  is  contended  for  at  the  present  day,  there 
having  been  such  a  resolution  of  all  the  other  Judges  agunst  him.  Lord 
Hale  thereupon  submitted  thereto  as  the  law,  and  changed  his  own  opi- 
nion ;  but,  on  the  contrary,  we  find  he  still  adhered  to  it,  and  acted 
on  that  opinion :  for  the  Reporter  goes  on  to  say,  **  It  was  agreed  by  aU 
<<of  us,  except  the  Chief  Baron,  who  sud  he  doubted  on  the  main 
<*  that  as  to  Messenger  and  iSasely  in  the  first  verdict,  and  to  Cotton  in 
**  the  second  special  verdict ;  and  as  to  Lymerick  in  the  fourth  fecial 

(a)  Kel.  74. 
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"treason  in  them  all,  and  accordingly  they  had  judgment,  and  were   Sfch^ofPieat, 

"executed.     But  as  to  Appletree  in  the  first  special  verdict;  and  as  to  In  re 

"  Lattimer  in  the  third  special  verdict,  there  was  difference  in  opinion 

"amongst  us,  whether  the  verdict  was  sufficiently  found  against  them  to 

"judge  it  high  treason  or  not.     For  besides  the  Chief  Baron  who  was 

"against  all,  my  Brother  Atkins,  Tyrell,  Windham,  and  Wyld,  held  that 

"  the  verdict  was  not  sufficient  against  those  two  for  to  give  judgment 

"  that  th^  were  guilty  of  treason,  because  they  said  it  was  not  expressly 

"found  that  they  were  aiding  and  assisting:  but  myself.  Brother  Turner, 

"  Twisden,  Archer,  Raynsford,  and  Moreton,  thought  the  verdict  as  it 

"  was  found  against  them  to  be  as  full  and  plain  as  any  of  the  rest." 

And,  as  I  have  said  before.  Lord  Hale,  in  his  treatise  of  the  Pleas  of 
the  Croum^  re-states  his  doubts,  and  pretty  plainly  intimates  that  his 
doubts  still  remained,  although  he  adds,  that  the  opinion  of  the  majority 
prevailed,  as  was  fit ;  and  as  no  doubt  it  was  in  the  particular  case,  whatever 
maybe  thought  of  the  soundness  of  it.  In  the  case  of  Armstrongv.  Lisle  (a), 
a  case  ofa  plea  to  an  appeal  of  murder,  argued  before  the  King's  Bench, — 
after  stating  that  divers  cases  had  been  resolved  by  all  the  Judges  of  Eng- 
land to  a  certain  effect,  it  is  added — **  But  notwithstanding  what  had,  been 
"so  practised,  and  afterwards  so  solemnly  resolved,  we  (t.  e^  the  Court  of 
"  King's  Bench)  did,  upon  the  reasons  before  mentioned^  resolve  that  the 
"  defendant's  plea  to  the  appeal  was  a  good  bar,  and  gave  judgment  for 
"  the  defendant."  Here  we  have  the  Court  of  King's  Bench  setting  aside 
these  judicial  resolutions  upon  their  own  reasons. 

I  next  come  to  a  case  of  great  importance,  in  which  almost  the 
identical  question  now  at  issue  was  discussed  and  decided  in  the  most 
solemn  manner.'  I  have  already  stated  that  the  act  of  the  31  JBd,  3,  c.  12, 
which  constituted  the  Court  of  Error  before  the  Chancellor  and  Lord 
Treasurer  for  errors  from  the  Court  of  Exchequer.  That  statute 
empowers  those  high  Officers  to  take  to  them  the  Justices  and  other  sage 
persons,  such  as  seemeth  to  them  to  be  taken.  This  was,  as  I  have  said, 
the  only  Court  of  Exchequer  Chamber  in  Ireland,  for  a  long  period, 
and  it  was  a  Court  in  use  also  in  England ;  and  in  the  famous  case,  in 
the  reign  of  King  William,  called  the  Banket^ e  case,  reported  14  How. 
State  Trials  (h),  a  writ  of  error  was  brought  into  it  from  the  Court  of 
Exchequer,  before  Lord  Sommers,  the  Lord  Keeper,  there  being  then 
DO  Lord  Treasurer,  and  he  called  the  Judges  to  his  assistance — who,  by 
a  large  majority,  gave  their  opinions  that  the  judgment  of  the  Exche- 
qaer  should  be  affirmed;  but  Lord  Sommers  being  of  a  contrary 
opinion,  it  is  stated  that  the  following  question  was  referred  to  the 
Judges: — ^'< Whether,  as  this  Court  is  constituted,   judgment    ought 

(a)  Kelyng,  106.  (b)  p.  lOff. 
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«Uo  be  i^eB  Mcordhog  to  the  opinitHi  ef  the  greeter  faeinW  of  the 
<<<Jodge8,  who  are  called  by  the  Lord  Chancellor  and  Lord  Trea- 
«<  surer  to  their  aadatance,  notwithstanditog  they  thdtndeWee  9re  of 
<<  <  a  diffimnt  opinioh  P  Afterwards,  on  Tuesday  Nbveaiber  24,  1696, 
«<tfae  Lord  Xeeper  canie  again  into  the  Exchequer  Chamber,  and 
*^  declared  that  he  had  reeeiTod  a  paper  frdm  the  LoM  Chief  Justice 
<<  Hbh,  containing  the  opinion  of  the  Ju(%e8  bpon  the  question  referred 
<<  to  them :  and  that  three  Judges  wera  bf  opinion  *  Tlmt  the  Lord 
*<  <  Keeper  was  bound  to  give  judgment  in  these  cases,  according  to  the 
<<  <  opinions  of  the  mafority  of  the  Judges  by  him  caUed  to  his  assist- 
«<<8nce:'  but  thut  seren  Judges  were  of  opinion  <  That  he  was  not 
<^ abound  by  such  majority  of  opinions,  but  was  at  Hberty  to  give  jndg- 
^<  <  ment  according  to  his  own :'  and  declared  <  That  as  to  this  question, 
«<  <  he  himself  concurred  in  opinion  with  the  seven  Judges/  And  accord- 
«ing1y  pronounced  judgment  <  That  the  judgments  given  in  these  cases 
"<by  the  Court  of  Exchequer,  be  reversed.**' 

Now,  it  is  important  to  note,  in  the  terms  of  the  question  in  that  ease, 
the  words  <^  as  this  Court  is  constituted,"  plainly  referring  to  the  fact 
that  the  Judges  were  not  nece«arily  constituent  members  of  the  Court, 
but  were  merely  called  on  for  assistance  and  advice  by  the  Lord  Keeper 
and  the  Treasurer. 

In  the  equally  important  and  remarkable  cttSe  of  AMy  v.  Wh\U  (a),  b 
the  reign  of  Queen  Anne,  a  branch  of  which  consisted  of  an  applicatiod 
to  the  Court  of  Queen's  Bench  for  a  hchew  eorpm  by  some  of  the  parties 
who  were  committed  by  the  House  of  Commons,  that  Court  desired  the 
assistance  of  the  rest  of  the  Judges,  upon  the  application  for  their  dis- 
charge, knd  they  all  were  of  opinion,  except  Lord  Chief  Justice  tlolt, 
that  th^y  ought  tb  be  t'emanded.  It  was,  however,  argued  in  the  Queen's 
Bench  by  Counsel,  and  the  Judges  of  that  Court  afterwards  delivered  their 
bpinions  serktUm — a  course  plidnly  shewing  that  nothing  was  considered 
as  concluded  by  the  itdvice  of  the  Judges;  and  Lord  Holt  continued  to 
retain  his  own  opinion  ;  but  his  three  brethreti  being  of  a  different  one, 
the  prisoners  were  remanded.  Lord  Holt  there  says  (p.  868),  **  That 
<<he  owned  himself  to  lie  6nder  two  disadvantages;  one,  that  all  the  rest 
<<  of  the  Judges  do  agree  with  his  three  Brethren,  from  whom  he  bad 
<<  the  t^i^fortune  to  dissent  The  other,  that  he  oppbsed  the  votei  of 
'^the  House  bf  Commons,  and  did  begin  to  think  he  might  ju^fy 
^<  himself  in  reingning  his  opinion  to  the  rest ;  but  thitt  he  valued  more 
'<  the  dictates  bf  his  oihi  conscience,  than  any  thing  he  could  soff^  in 
^<  this  world,  aDd  by  that  and  his  judgment  (thbtigh  it  Were  but  weak)  he 
<<  was  to  be  guided.'' 

I  will  now  reftir  to  teh  observation  of  that  eminent  crown  lawyer.  Sir 


<a)  14  How.  State  Trials,  695. 
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Wi%  Fofiler,  in  bi«  book  on  Crown  Lai^  fint  pnbHihed  b  1762,  wkicby  M.  T.  1841. 
)  think}  ^W8  vhat  Kis  opinion  v«a  at  to  the  coercivo  authonly  of  the  E^^ch^^Pieat. 
meetiogE  of  tho  Juc^e*,  which  be  oaHa  oonferenceB.     Speaking  of  the  in  re 

case  of  The  Queen,  v.  Toofy  ami  oiker*^  in  page  1S8  of  that  work,  k^ 
^ys : — ^*  I  must  confers  thati  the  circumstance  of  a  piutual  combat  was 
"  wanting  in  the  case  of  The  Queen  t*  Toofy  and  oAers,  which  was  likof- 
"  wise  mentioned  on  ijm  occasion ;  but  thai  case  (I  speak  il  with  great 
*<defereace)  standeth,  as  I  conceiYO,  on  no  better  grounds  than  the 
<'  opinion  of  seven  learned  Judges  against  five."  Why,  according  to  the 
argyment  %  am  conte^diog  with,  it  oould  not  stand  on  higher  grounds 
than  that — a  d9cisio4  of  e  091^^  of  tfie  Judges  assembled  for  the 
copsideyation  of  the  case. 

Another  case  of  great  i^toriety  *— ^e  case  of  JBntick  v.  Carringtan(a)^ 
which  occurred  iu  the  year  1765 — ^furnishes  us  with  e  very  remarkable 
ins&anco  of  the  true  estipaation  in  which  the  opinions  of  the  Judges 
assembled  to  advise  on  criminal  questions  ought  to  be  held— as  great  and 
leered  authorities^  no  doubt,  but  still  c^n  to  inquiry  and  investigation 
into  ^he  pripciplea  op  whkh  they  ace  foundecL  .  In  that  case  Lord 
C9flQ(4e%  f  venerable  and  constitutional  authority,  discussing  the  doctrine 
of  general  warrants,  proceeds  to  quote  the  resolution  of  the  Judges,  ae 
staled  by  Scroggs^  €•  J.,  in  the  case  of  Ike  trial  of  Harrie  imt  a  libel,  and 
proceeda — '^  Then.  Scroggs  lakes  up  the  subject,  and  says,  the  words  I 
*'  remeo^ber  are  thieae, — when  by  the  King's  command  we  were  to  give  in 
«  oar  opinio%  what  was  to  be  done  in  point  of  regulation  of  the  press, 
^  we  did  all  subficribe  that  to  print  or  publish  any  news-booka  or  pampk- 
^lets,  or  any  news  whatsoever,  is  illegal;  that  it  is  a  manifest  intent  to 
^  the  breajch  of  the  peace,  and  they  may  be  proceeded  against  by  law  for 
^^k  illegal  thing.  Suppose,  now,  that  this  thing  is  not  scandalous,  what 
*<  then  ?  If  there  had  been  no  reflection  in  this  book  at  aU,  yet  il  is 
*^iUicUe  done,  a^  the  author  ought  to.  be  convicted  for  it-— These 
<*are  the  opip»iQos  of  alL  the  Twelve  Judges  of  En^and-;  a  great  and 
*<revenei^ed  authority.  Can  the  Twelve  Juc^es  eatMrjudiciaUy  make 
*^  4  thing  law  to  bind  the  kingdom  by  a  dedaralion,  that  such  n  Iheit 
'*  opinion  ?     I  say  no.     Il  is  a  matter  of  impeachment  for  any  Judge  to 

affi^  ii*  There  must  be  an  antecedent  principle,  or  authority,  from 
**  whence  this  opinion  may  be  Csirly  (collected ;  otherwise  the  opinion  is 
MnuU,  and  nothing  bujt  ignonuice  can  excuse  the  Judge  that  subscribed'  it. 
^  Out  of  this  doctrine  sprang  the  fSunous  general^sewch-warran^  that  was 
^  condemned  by  the  House  of  Commons ;  and  it  was  not  unreasonable  to 
"  suppose,  that  the  form  of  it  was  settled  by  the  Twelve  Judges  that  sub- 
^  acdbed  the  opinion.'' 
There  is  little  to  be  found  on  this  subject  in  the  modem  books ;  and 

(a)  19.Bdw»  St  Xnalt,  1071. 
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M.  T.  184L   after  what  I  hare  quoted,  it  may  seem  almost  to  derogate  from  those 
^fch.<^Pleas.  jjjg^j  authorities  to  Dotice  the  few  references  I  am  still  able  to  make  on 
In  re  this  subject.     But  it  is  my  duty  to  pursue  it,  and  to  place  before  the 

public  all  the  authorities  and  reasons  which  influence  my  judgment. 

In  our  Irish  Reports,  in  the  case  of  Rankin  ?.  Newsom  (a),  Mr.  Justice 
Jebb,  a  most  cautious  and  learned  Judge,  is  reported  to  have  said  on 
a  case  ruled  by  the  Twelve  Judges,  being  cited  to  the  Court : — "  With 
^^  respect  to  that  decbion  there  certainly  was  a  difference  of  opinion 
**  among  the  Judges ;  ii  was  not  argued  by  Counsel,  and  I  have  no 
"hesitation  in  saying,  that  I  do  not  consider  myself  bound  by  it.**  And 
in  a  later  case  of  Fawcett  v.  HaU  (&),  the  same  learned  Judge  says : — 
"  I  have  before  stated,  and  I  must  now  repeat,  that  I  do  not  condder 
"  myself  bound  by  the  decision  in  Hogan  v.  Fitzgerald  (c),  which  was 
"  nothing  more  than  a  moot  among  the  Judges  upon  a  civil  bill  appeal/' 

Now,  Hogan  v.  Fitzgerald  is  reported  in  Hudson  and  Brookie 
MeportSy  as  a  decision  of  the  Twelve  Judges,  on  a  case  reserved  in  the 
usual  way,  and  as  much  a  decision  as  any  other  on  such  a  case ;  yet  we 
find  no  contradiction,  given  by  any  member  of  the  Court  to  Judge  Jebb's 
view  of  it ;  and,  in  fact,  in  both  the  cases  the  Court  decided  in  direct 
opposition  to  that  opinion  of  the  Twelve  Judges. 

As  an  illustration  of  the  view  taken  by  the  profession  in  England,  of 
the  meetings  in  Crown  cases — although  not  as  an  authority — I  may  read 
the  advertisement  to  the  second  part  of  Sir  Gregory  Lewin's  Crown 
CaseSy  published  in  1839-  Speaking  of  the  decisions  of  the  Judges,  be 
uses  language  which  one  could  hardly  expect  to  see,  if  the  law  was,  that 
such  decisions  were  so  binding  and  conclusive  as  they  are  represented 
to  be : — "  The  decisions  of  the  fifteen  Judges  upon  points  reserved  in 
"  criminal  cases,  are  considered  in  general  to  be  of  higher  authority  than 
"  those  of  an  individual  Judge ;  but  it  may  be  observed,  that  the  cases 
"  which  come  before  the  fifteen  are  seldom  argued  by  Counsel,  and 
<<  being  considered  in  private,  the  reasons  or  grounds  of  their  decisions 
"are  not  furnished  to  the  profession;  whereas  the  decisions  of  a  single 
"  Judge  are  generally  upon  points  taken  at  the  trial,  which  are  discussed 
"  before  him.  If,  therefore,  they  have  not  the  authority  of  numbers, 
."  they  have,  at  least,  that  of  being  the  result  of  a  judgment  formed  upon 
"hearing  the  arguments  of  the  opposing  Counsel,  and  the  profession  are 
^<  benefitted  by  the  grounds  of  the  decision  being  publicly  declared." 

Nor,  in  the  practice  of  the  English  Judges  in  the  most  recent  times, 
do  I  find  that  blind  obedience  to  the  opinions  of  the  majority  on  reserved 
cases  which  is  contended  for ;  and  I  will  mention  two  cases  in  which  the 
contrary  course  appears  to  have  prevailed.  The  first  is  before  Mr.  Justice 

(a)  1  £Bbd.  &  Br.  77.  (i)  Ale.  &  Nap.  S63. 

ie)  1  Had.  &  Br.  77,  n. 
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Purke,  and  is  Crowds  case,  reported  in  1  Lewifiy  88.  It  b  preceded,  in  M.  T.  184L 
page  86,  by  the  report  of  Thomas  Smith's  case,  which  is  also  reported  in  "^^'^  ^' 
RusseU  and  Ryan^  516,  and  which  was  a  case  reserved  for  the  opinion  ^^  ^ 

T^  A  UK  IV 

of  the  Judges,  who  decided  by  a  majority  of  five  to  three,  that  the  con- 
viction was  proper.  Here  was  a  decision  of  the  Judges  on  the  point ; 
but  the  report  of  Crovfs  case  states  the  case  as  precisely  similar  in  its 
circumstances  to  that  of  Thomats  Smith ;  but  Parke,  J.,  directed  an 
acquittal,  observing,  that  he  never  approved  of  the  decision  in  Smith's 
case. 

In  the  case  of  The  Queen  v.  Godfrey  (a),  before  Lord  Abinger,  the 
question  was,  whether  opening  and  keeping  a  letter,  under  the  circum- 
stances of  the  case,  was  a  felony  or  a  mere  trespass.  Alexander,  for  the 
prosecution,  cited  Cabbages  case  (b),  where  six  Judges  against  five  had 
held  that  it  was  not  essential  that  the  taking  should  be  lucri  causdy  but 
that  a  taking  fraudulently,  with  intent  wholly  to  deprive  the  owner  of  the 
property  was  sufficient ;  to  which  Lord  Abinger  says,  "  /  cannot  accede 
to  that ;"  and  he  held,  in  the  case  before  him,  that  there  was  no  felony 
committed.  I  will  not  go  at  length  into  the  cases  of  the  disputed 
question  as  to  the  evidence  of  accomplices ;  but  certainly,  several  of  the 
English  Judges  have  very  lately  pronounced  opinions  on  that  subject, 
adverse  to  what,  it  b  contended  by  the  late  Chief  Baron  Joy,  in  his 
Tery  able  treatise  on  the  subject,  had  been  long  since  decided  by  the 
Twelve  Judges  of  England. 

There  is  another  class  of  cases  in  which  it  is  the  practice  for  judicial 
authorities  to  seek  the  opinion  and  advice  of  the  Judges.  I  allude 
to  cases  sent  by  the  Chancellor  or  other  Equity  Judge  to  a  Court 
of  Law ;  and  in  reference  to  them,  we  have  the  highest  authority  for 
saying  that  they  are  not  binding  even  on  the  Judge  who  seeks  for  the 
opinion.  In  Lansdowne  v.  Lansdowne  (c).  Lord  Eldon  says : — ><*  It  is 
^  stated  that  the  Lord  Chancellor  of  Ireland,  after  the  return  of  the 
^  certificate  from  the  Common  Pleas,  retained  an  opinion,  contrary  to 
'^  that  certificate,  but  made  the  decree  according  to  it,  from  deference 
^  to  the  Judges  of  the  Common  Pleas.  In  that  surely  there  must  be 
<<  some  mistake.  For,  although  it  is  highly  useful  in  legal  questions  to 
^  resort  to  the  assistance  of  the  Courts  of  Law,  yet  it  must  be  well  known 
*^to  those  experienced  in  the  practice  of  Courts  of  Equity,  that  they 
*<  are  not  bound  to  adopt  the  opinion  of  the  Courts  of  Law  to  which 
^they  send  for  advice.  It  has  occurred  to  me  to  send  the  same  case 
^successively  to  the  Courts  of  King's  Bench  and  Common  Pleas,  and 
^not  to  adopt  the  opinion  (although  highly  to  be  respected)  of  either  of 
« those  Courts.'* 

(a)  8  Car.  &  Payne,  664.  {h)  Ru*ell  &  Rjan,  292. 

{c)  2  Bljgh,  86. 
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U«  T.  1841.  Noir>  upQQ  the  qaestion  of  judicU  propriety  and  popve|iie«ic%  the 
Sf^^PkoL,  lygmpent  against  this  course  is  just  as  strong,  at  least,  as  it  is  agabst  aoy 
^  ^  departure  on  tke  part  of  a  sbgle  Judge  from  the  decisions  in  cases  reserved. 
The  High  Courts  of  Justice  are  called  on  bj  the  Chancellor  to  give 
then-  time  and  that  of  the  public  to  the  considei;aftion  of  these  questions  i 
they  are  laboriously  argued  before  them  and  qu^^lly  considered;,  ye^ 
it  has  not  heen  thought  to  he  a  breach  of  judicial  dfco^m  in  the  \^A 
Chancellor  to  treat  all  this  labowr  as  if  it  never  had  been  caU^d  Cortr-t^ 
pass  by  the  deliberate  opinions  of  the  Judges  of  the  Courts  of  Law»  and 
decide  himself  iu  direct  opposition  to  thorn*  What  b  the  principle  on 
wUch  this  is  done  ?  It  is  that  high  and  oveiTuJing  duty  imposed  on  every 
Jivige—which  is  paramount  to  all  conaul^ratiomb  whether  of  mere  convo- 
nienQO)  or  of  reapect  for  the  opinion^  of  othe^rs— to  give  judgn^nt  accordr 
ing  to  his  own.  conscientious  conviction  of  what  the  law  of  the  land  requires 
that  judgments  to  be»  looking  Sor  that  law  to  the  ];ecordedi  judgments  of 
the  public  Courts  of  Justice,  and,  to  the  statute^  enacted  by  the  Parliai- 
Bouent  of  the  realm ;  and  payipg  a^  the  same  time  due  and  respectfo|  ^^ar4 
to  all  those  helps  towards  the  fonnaAioq  of  a  right  judgipent,,  which  t)^ 
opinions  and  advice.  o|  hia  Brethren,  may  aSbrd. 

I  will  Dolt  furthei:  occupy  public  time  in  this  matter  by  rea^g  the 
enlightened  judgment  of  Bwron  Richafda^  pi^inted  ii^  W4d9M^  Efigufyry 
Cases^  or  tie  lettera  of  ojur  latie  eminen)k  and  revered  ChanceUor,  l^ord 
Plunket,  addressed  to  that  learned  Judge.  These  documents  axe  now 
before  the  public  and  the  profession;  and  I  will  only  add,,  thait  it 
greatly  supports  my  mind  in  the  soundness  of  the  opinion  I  have 
arrived  at,  that  I  have  in  support  of  it,  the.  ddiberate  judgment  of  Baron 
Richards,  the  dedared  approiMil  of  that  course,  by  Lord  Plunkety 
Sir  Michael  (XLogh]en,  and  the  late  Chief  Baron  Woulfe,  and  the  coa- 
currence  of  my  learned  Brothem  Pecriaand*  Ball»  who  have,  intimated  it  to 
me.  I  will  but  remark  again,  upon,  what  was  done  in  Froif^  case,  and  on 
LordDenman's  letter  U>  Chief  Justice  Bushe*  I  look  upon  them  as  declas- 
ing  DO  more  than  this,  that  in  the  case  reserved^  the  Judge  who  reserves 
it^  submits  it  to  the  decision  which,  th^  majority  of  his  Brethren  may 
advise  him  to  make ;  and  so  fkr  I  do  not  feel  called  op  to  controve^  the 
soundness  or  propriety  of  the  practice.  But  if  they  are  pressed  further, 
and  if  they  are  meant  to  declare  that  such  deoisioo  is  in  all  future  capes 
to  be  treated  as  the  settled  and  i0controvert3>le  law  of  the  land,  I 
have  no  hesitation  in  saying,  for  the  reasons  and  on  the  authorities  I 
have  already  stated,  that  such  a  doctiaiie  is  a  dangerous,  novelty  in  our 
law,  unsupported  by  principle,  alien  to  the  whole  genius  of  the  judicial 
branch  of  our  constitution,  and  having  no  sanction  in  recoid^  authoqty 
or  practice. 

But  lastly,  it  is  said — apd  I  admit  it  to  be  trae-"-4hat  public  inconve- 
nience must  result  from  the  doctrine  I  maintain.    If  that  inconvenience 
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lAmll  ))roTie  )a  fieribud  4$v9,  ft  is  open  to  die  Legisiatkii^,  and  tt  will  bie  tlieir  M.  T.  I84l. 
dut J,  in  their  widdom,  to  provide  *  fitting  remedy ;  but  I  know  of  no  ■Bjg^.^Pifey. 
probable  amoUnt  of  public  inconrenience  com))arable  in  my  midd  to  the  ^^^ 

evfl  which  mdst  result  from  the  introduction  of  the  principle,  that  for  the 
fbtore  the  laws  of  this  country  are  to  be  seltled^^^not  in  the  public  halls 
<tf  our  Courts  of  Jtratice,  upob  open  argumbht  and  debate  of  CounM^ 
in  the  priesence  of  the  parties  and  the  professors  of  the  law,  and  by  Jndi« 
dal  reasoning  delivered  in  open  Court  oh  judidid  respondbillty,— 4)ut  by 
asaetnblies  of  the  Judges  in  a  private  chamber,  siednded  from  observa- 
tion, forming  their  opinioiis  without  public  argtkmetot,  and  prdnoUncin|f 
them  without  a  ribason  even  ptiblidy  assigned. 

But  let  me  not  be  mi^iinderstdod.  It  is  far  frt>m  my  design  to  under^ 
▼ahie  the  opinions  thus  arrived  tt :  I  believe  they  are  as  conscientiouAly 
fbrmed  and  entertained  as  any  opinions  delivered  by  my  learned  Brethren 
from  their  respective  places  {[n  the  Courts  of  Justice.  It  will  taever  be 
without  deep  consideration,  Without  a  thorough  conviction  of  my  being 
r^ht,  that  I  shall  pronounce  a  judgment  adversie  to  inch  the  opinions  of 
the  majority  of  the  Judges — aU  I  mean  to  deny  is  their  conclusiveniMs 
of  obligation,  as  binding  for  ever  each  individual  Judge  to  treat  thifem  as 
the  settled  law  of  the  land,  whatever  may  be  his  oWn  opinion  or  comrio- 
tion  to  the  contrary. 

Sitting  in  this  place,  as  legally  cotldtituted  the  sole  Judge  of  the  matter 
brought  before  me — called  on  by  the  suitors  of  the  Court  to  do  them 
justice  according  to  law — I  feel  bound  to  inquire  what  that  law  entitles 
them  to  at  my  hands,  and  to  give  my  judgment  accordingly.  I  do  not 
feel  bound  to  do  wrong  to  them,  because  wrong  mdy  have  been  dorie 
before  to  othe^;  or,  in  the  Words  of  Sir  W.  Blackston^  to  hold  that  to 
be  law,  which  I>m  satisfied  in  my  consdence  is  manifestly  unjust.  With  the 
best  of  my  ability  I  have  endeavoured  to  state  the  reasons  for  my  c6urse^ 
I  will  in  like  manner  state  publicly  the  reasoUs  of  my  dissent  from  the 
opihions  of  the  Judges  in  the  ease  of  Ohrinoii ;  tfttd  I  do  not  believe 
that  in  thus  acting  I  shall,  as  appoars  to  be  apprehended  by  my  Brother 
Crampton,  in  the  concluding  paragraph  of  his  opinion,  in  any  way  com- 
promise the  honor  of  the  Bench,  the  safb  and  Wholesome  administra- 
tion of  the  law,  or  the  adirancerment  of  public  justice.  It  is  right  I 
i^ould  add,  that  I  hav^  considered  this  questiota,  fully  aware  of  the 
dedsion  reported  in  JeWi  RsieTrt^d  Ctuei^  234,  by  which  the  Judges 
dedare,  t!iat  the  opinion  of  the  majority  on  reserved  eases  is  binding  on 
eadi  individual  Judge.  But  if  the  c^servations  I  have  made  are  of  any 
weight,  they  go  to  shew  the  incompetency  of  the  Judges  to  pass  a^y  such 
resolution,  and  leave  the  question  unfettered  by  it.  In  truth,  if  the  law 
had  always  been  as  those  who  contend  for  this  binding  obligation  assert 
it  to  be,  it  is,  I  think,  plain  that  we  should  hare  had  som6  note  of  it  in 
ottT  b€K>k8  long  before  the  letter  of  Lord  D^nm&ti,  Or  thb  tesblutioii  of 
a  majority  of  the  Irish  Judges  in  1838. 
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M.  T.  1841.  Having  said  so  much  on  the  preliminary  question,  of  my  power  to 
Each.o/Pleaa.  dissent  from  the  opinions  of  the  majoHty  of  the  Judges  in  Glennon^s  case, 
and  on  the  principles  on  which  I  found  my  position  that  I  have  that 
power,  it  is  now,  necessarily,  from  respect  to  that  opinion,  incumbent 
on  me  to  expound  the  reasons  which  satisfy  my  mind  that  it  b  my  duty 
to  do  so  ;  in  other  words,  that  I  consider  that  decision  to  be  so  contrary 
to  law  that  I  cannot  conscientiously  adopt  it  as  the  rule  of  my  judgment 
on  these  Registry  Appeals.  And  here,  at  the  outset,  I  am  involved  in  a 
difficulty  which  is,  in  itself,  a  striking  illustration  of  the  inconvenience  of 
the  rule  of  obligation  supposed  to  be  inherent  in  these  opinions  of  the 
Judges.  To  this  hour  there  has  not  been  a  single  reason  judicially 
assigned  for  that  decision.  It  was  announced  in  the  ordinary  way,  with- 
out any  public  reasons  communicated — no  Judge  who  has  adopted  it  has 
ever  stated  why  he  did  so,  beyond  the  naked  assertion  that  so  the  Judges 
had  ruled,  and,  therefore,  he  felt  bound  to  rule  accordingly.  I  am  igno- 
rant, and  the  public  at  large  is  ignorant  of  the  grounds  of  the  decision  ; 
and  all  I  can  do  on  the  present  occasion  is,  to  state  the  reasons  which 
satbfy  me  it  ought  never  to  have  been  made ;  but  I  am  unable  to  state, 
and  therefore  unable  to  encounter  the  reasons,  whatever  they  may  have 
been,  on  which  it  was  based,  save  so  far  as  I  may  be  able  to  conjecture 
them  from  the  arguments  of  the  Counsel  who  appeared  on  that  side 
which  obtained  the  decision  of  the  majority. 

The  question  is,  what  is  the  meaning  of  the  words  <<  clear  yearly- 
value,''  according  to  the  provisions  of  the  Reform  Act,  2  &  3  FFl  4, 
c.  88.  It  is  on  the  one  hand  contended,  and  has  been  so  ruled  in 
GlennofCs  case,  that  these  words  require  that  the  Und  or  other  property 
held  by  the  candidate  for  the  elective  franchbe,  should  be  of  such  a  value 
that  another  person  solvent  and  responsible,  and  taking  it  as  a  tenant, 
would  bondjide  give  for  it,  as  an  additional  rent^  £10  a  year  more  than 
it  is  subject  to  in  hb  hands.  On  the  other  it  is  insbted,  that  these  words 
mean  no  more  than  this,  that  in  the  ordinary  practice  of  cultivation,  the 
land  should  be  fairly  capable  of  producing  the  sum  of  £10  a  year  clear 
profit  above  all  rent  and  charges,  and  the  expenses  of  production.  These, 
I  apprehend,  are  very  dififerent  tests. — The  first  meaning,  that  the  tenant 
has  an  interest  for  which  another  tenant  could,  as  such,  afford  to  give 
him  an  encreased  rent  of  £10,  or  £20,  or  £50  a-year  above  the  rent  he 
pays,  as  the  case  may  be;  the  other  merely  that  he  himself  in  the 
ordinary  cultivation  of  the  property,  can  hondjide  realbe  from  it  the  given 
sum.  In  a  word,  the  one  requires  that  a  tenant  paying  £10  a  year,  should 
have  a  holding  for  which  the  landlord  might,  if  he  pleased,  get  a  rent  of 
£20,  and,  therefore,  sacrifices  to  him  £10  a-year,  being  on  a  large  scale 
half  hb  own  legitimate  income ;  while  the  other  calb  for  no  such  extra- 
vagant supposition,  but  merely  requires  that  without  any  sacrifice  or 
violation  of  ordinary  rules  on  either  side,  the  tenant  should  hold  a  farm 
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naturally  productive  to  the  extent  of  ^10  a  year  above  the  rent.  When  M.  T.  1841. 
we  consider  the  condition  of  landed  property  in  Ireland — how  little  of  it  ^  -^  ^ ' 
b  held  in  fee-simple  by  the  smaller  class  of  proprietors — and  that  the  ^^  *"* 

great  mass  of  the  cultivators  of  the  soil  are  holders  by  lease  under  ordi- 
nary farm  rents  as  between  landlord  and  tenant,  it  does,  I  confess, 
appear  to  me  to  be  altogether  unaccountable,  how  this  solvent  tenant  test, 
as  it  is  called,  ever  came  to  be  thought  of  as  applicable  to  thb  country  ; 
and  I  think  I  will  be  able  to  shew,  that  upon  the  whole  spirit  of  the 
legislative  code  on  the  subject  for  Ireland,  the  rule  of  law  must  be  taken 
to  be  this,  that  such  a  test  is  not  to  be  applied,  unless  where  it  is  expressly 
directed  by  legislative  enactments. 

To  commence  with  the  first  statute — which  is  one  common  to  both 
countries — the  8th  Hen.  6,  c.  7, — ^it  is  thereby  declared  that  Knights  of  the 
Shire  shall  be  chosen  by  people  dwelling  and  resident  within  the  same 
coQnties,  whereof  every  one  of  them  shall  have  free  land  or  tenement  to 
the  value  of  40s.  by  the  year,  at  the  least,  above  all  charges ;  and  such  as 
have  the  "  greatest  number  of  them  that  may  expend  40s.  by  the  year, 
and  above,"  shall  be  returned ;  and  every  Sheriff  is  empowered  to 
examine  each  elector  on  oath,  how  much  he  may  expend  by  the  year. 

This  statute  is  expounded  by  the  10th  Hen.  6,  c  2,  to  apply  only  to 
freeholders ;  but  on  the  subject  of  the  amount  of  qualification,  it  was 
unaltered  for  nearly  three  centuries,  either  in  England  or  in  Ireland  ;  and 
in  the  construction  of  it,  as  we  find  in  the  older  writers,  it  is  plain  that  the 
amount  of  rent  at  which  the  freehold  would  let,  was  not  the  criterion 
adopted  ;  but  that  the  true  test  was  the  ordinary  productive  value  of  the 
freehold. 

This  is,  I  think,  evident  from  the  language  of  Dalton  in  his  Office  of 
Sheri^(a\  quoted  in  the  argument  in  Glennon^s  case.  He  says,  "  He 
"which  has  no  other  freehold  than  comn^on  of  pasture,  although  that  be  to 
"  the  value  of  forty  shillings,  yet  he  may  be  no  chooser ;  but  he  which 
**  hath  a  freehold,  house  or  lands,  of  the  yearly  value  of  thirty  shillings, 
"and  besides  hath  thereto  belonging  a  common  of  pasture  appendant,  to 
"the  yearly  value  of  twenty  shillings,  he  may  be  a  chooser."  And  again, 
"  If  a  man  maketh  forty  shillings  hy  the  year^  communibus  annisy  of  his 
"  wood-sales,  coal-mines,  tithes  impropriate,  or  the  like,  being  his  free- 
"hold,  these  are  sufficient." 

And  so  the  law  stood  both  in  England  and  Ireland,  at  least  no  authority 
has  been  cited  to  the  contrary,  for  nearly  three  centuries — exactly  as  I 
think  it  stands  at  this  day  on  the  true  construction  of  the  Reform  Act. 
It  is  material  before  we  go  to  the  Irish  acts  passed  in  the  last  century,  to 
see  what  has  been  done  by  legislation  in  England  to  affect  this  question. 
The  first  English  statute  After  the  10  Hen.  6,  is  the  10  Anne,  c.  23, 
the  2nd  section  of  which  enacts,  "  that  from  and  after  the  1st  day  of 

(a)  p.  333 
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^xcl'o/P^'.  "  May  which  shall  be  in  the  year  of  our  Lord  1712,  no  person  shall 
s^,— ^  «  vote  for  the  electing  of  a  Knight  of  any  Shire  within  that  part  of  Great 
LABKiN.  ^'  Britain  called  England,  in  respect  or  in  right  of  any  lands  or  tenements 
**  which  have  not  been  charged  or  assessed  to  the  public  taxes^  church- 
*'  rates,  and  parish  duties,  in  such  proportions  as  other  lands  or  tene- 
**  ments  of  40s.  per  annum,  within  the  same  parish  or  township  where 
"  the  same  shall  lie  or  be,  are  usually  charged,  and  for  which  such  per- 
"  son  shall  not  have  received  the  rents  or  profits,  or  be  entitled  to  have 
<<  received  the  same,  to  the  full  value  of  40s.,  or  more,  to  his  own  use, 
*<for  one  year  before  such  election,  unless  such  lands  or  tenements 
**  came  to  such  person  within  the  time  aforesaid  by  descent,  marriage, 
'*  marriage  settlement,  devise,  or  presentation  to  some  benefice  in  the 
<'  Church,  or  by  promotion  to  some  office  unto  which  such  freehold  U 
^*  affixed  ;  and  if  any  person  shall  vote  in  any  such  election  contrary  to 
"  the  true  intent  and  meaning  hereof,  he  shall,  for  every  such  offence, 
*<  forfeit  the  sum  of  £60,  one  moiety  thereof  to  the  poor  of  the  pariah 
"  or  parishes  where  the  lands  or  tenements  lie,  for  which  such  person 
"  shall  vote,  and  the  other  moiety  to  the  person  or  persons  who  shall  sue 
"  for  the  same,  to  be  recovered  by  action  of  debt,  bill,  pbiint,  or  infor- 
"  mation,  in  any  of  her  Majesty's  Courts  of  Record  at  Westminster, 
<<  wherein  no  essoign,  privilege,  protection,  or  wager  of  law  shall  be 
"  allowed,  or  more  than  one  imparlance.** 

This  introduces  a  new  test  of  value,  viz.,  the  land  tax  assessment  in 
England,  and  the  words  are  very  important,  as  going,  in  my  mind,  a  good 
way  towards  accounting  for  the  resolutions  in  the  Bedfordshire  and 
Middlesex  cases:  in  truth,  under  it  no  lands  could  confer  a  vote  unless  they 
were  charged  and  assessed  as  lands  of  forty  shillings  value  to  the  land  tax. 
The  next  act  is  the  18lh  G.  2,  c.  18  (1745),  which,  in  section  1,  gives  a 
new  form  of  oath,  but  by  sec.  3  expressly  provides  that  no  person  shall 
vote  in  respect  of  any  messuages,  &c«,  not  charged  or  assessed  towards 
the  land  tax  ;  and  the  19  Cr.  2,  c.  28,  is  to  the  same  effect  for  counties  of 
cities  and  counties  of  towns;  and  with  the  exception  of  some  acts  passed 
relating  to  these  land  tax  assessments,  no  further  change  was  made  in  the 
elective  franchise  in  England,  until  the  English  Reform  Act  was  passed, 
which  has  rendered  assessment  to  the  land  tax  no  longer  necessary.  The 
rateabiiity  to  the  land  tax  being  thus  made  the  test  of  the  franchise,  it  is 
not  to  be  wondered  at  that  the  principles  of  taxation  or  assessment  should 
be  applied  to  the  mode  of  estimating  the  yearly  value — indeed  the  act 
of  Annef  made  the  cases  identical.  Now  I  concede  that  those  principles 
are,  that  the  land  is  to  be  rated  at  the  rent  which  it  would  let  for  to  a 
tenant — and  I  have  no  doubt  that  it  was  on  a  consideration  of  this  nature 
that  the  Bedfordshire  and  Middlesex  cases  were  decided  ;  besides  it  is 
to  be  recollected  that  they  are  cases  decided  on  the  value  of  the  free- 
hold to  its  owner^  and  in  truth  in  England  this  means,  generally  speak- 
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Ing,  the  owner  of  the  fee :  we  find  in  those  land  tax  acts  the  owner  M.  T.  1 84 1 . 
thus  spoken  of  as  contradistingaished  from  the  tenant  or  occupier ;  but  Eui^h.o/PUas. 
unless  we  are  prepared  to  hold  that  it  was  the  intention  of  the  Legislature  In  re 

that  no  tenant  paying  an  ordinary  farm  rent  should  enjoy  the  elective       i^^RKIN. 
franchise,  I  think  we  may  well  doubt  the  application  of  those  cases  to  the 
numerous  class  of  freehold  and  leasehold  tenants  which  constitute  the 
great  body  of  the  population  in  this  country,  where  the  actual  ownership 
of  small  freeholds  in  fee-simple  is  almost  unknown.     And  this  principle 
of  taxation  is  in  truth  but  one  of  convenience,  and  so  expressly  stated  in 
a  late  case ;  ReM  v.  Adatnes  (a\  where  Parke,  J.,  in  delivering  the  judg- 
ment of  the  Court,   says  : — ^^  It  is  obvious  that  the  average  annual  net 
**  profit  of  one  description  of  land  is  not  the  same  as  that  of  the  other ; 
**  and,  both  upon  priedple  and  authority,  we  think  the  rate  ought  to  be 
**  made  in  proportion  to  the  profit.     The  statute,  43  EUz,  c.  2,  requires 
"  churchwardens  and  overseers  to  raise  competent  sums,  by  the  taxation 
**  of  every  occupier  of  lands,  according  to  the  ability  of  the  parish.     No- 
**  thing  b  expressly  said  as  to  the  principle  upon  which  the  rate  should 
^  be  made,  but  it  is  implied  that  it  must  be  made  with  equality,  and  with 
"  some  reference  to  the  subject  of  occupation.     Now,  it  is  quite  clear  it 
^  ought  not  to  be  made  according  to  the  profit  derived  by  the  occupier 
^  himself ;  for  if  that  were  so,  the  rate  must  vary  according  to  the  nature 
^*  of  the  occupier's  interest.     An  occupier  who  is  tenant  at  will  at  rack 
**  rent,  and  therefore  receives  a  less  share  of  the  annual  profit  of  the  land 
"  than  one  who  is  tenant  for  years  at  a  smaller  rent,  and  still  less  than  one 
**  who  is  a  tenant  in  fee  simple,  and  pays  none  at  all,  would  be  rateable  at 
**  a  less  sum ;  a  proposition  which  was  never  yet  contended  for.     Again, 
^  it  is  quite  clear,  that  though  the  occupier  is  the  person  who  nominally 
^  pays  the  tax,  it  is  in  reality  paid  by  the  beneficial  owner,  and  is  a 
^  charge  upon  the  land.     In  proportion  as  the  average  tax  which  the 
**  tenant  has  to  pay  is  greater,  in  the  same  proportion  will  he  give  less 
^  rent  to  the  owner.     Ultimately,  in  the  long  run,  this  will  always  be  the 
^  case ;  though  when  the  tenancy  is  for  a  term  more  or  less  long,  the 
"  burthen  upon  the  landlord  is  postponed  for  a  greater  or  less  period. 
^  This  being  so,  it  follows  that  in  order  to  make  an  equal  rate,  the 
^  nature  of  the  occupier's  interest  must  be  disregarded,  and  the  rate 
**  imposed  according  to  some  value  of  the  subject  of  occupation.     Usage 
'^and  convenience  have  established  this  value  to  be  not  that  of  the  estate 
**  or  property  itself,  but  that  of  the  profit  which  is  or  might  be  made 
^  from  the  estate  or  property ;  and  as  it  would  be  very  difficult  and  ex- 
**  tremely  troublesome  to  ascertain  the  precise  value  of  that  profit  during 
**  the  time  for  which  each  rate  is  made,  and  in  case  of  occasional  profit 
**  both  troublesome  and  unjust    {^Reof  v.  Mirfield  (6),  Rex  v.  HuU 
**Doek  Company  (c)  ]  to  make  a  rate  for  a  large  sum  at  one  time,  and 

(a)  4  B.  &  Ad.  61.  (A)  10  East,  21».  (c)  5  M.  &  S.  394. 
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M.  T.  1841.    «  n  gmnu  ^^q  q^  n^ug  ^t  another,  upon  the  same  land,  the  rule  has  been 
EjecA,  of  Pleas.    „  ,.  ,  ,         ^      *  ,      ,     j  ,.         .. 

« to  assess  according  to  the  annual  profit  of  the  land ;  or,  where  the  pro- 

'<  duce  is  not  matured  in  one  year,  then  upon  an  average  of  years,  firom 

<<  which  profit  deductions  are  allowed  for  ail  the  expenses  necessary  to  its 

'<  production.     It  is  not  material  whether  the  whole  or  a  certain  alic^uot 

'*  part  of  that  net  profit  be  rated,  provided  all  lands  of  the  same  descrip- 

'*  tion  are  rated  equally  upon  that  aliquot  proportion  of  the  profit ;  and 

^*in  practice  it  is  usual,  and  it  is  most  convenient,  to  rate  lands  at  the 

"  rack-rent  which  they  would  pay  to  a  landlord,  or  some  certain  portion 

''  of  it,  the  tenant  paying  all  rates,  charges,  and  outgoings ;  which  is  in 

^^  effect  rating  according  to  a  part  of  the  net  profit  only ;  but  provided 

"  it  be  the  same  aliquot  part  in  all  cases,  it  makes  no  difibrence.** 

It  is  obviously  in  these  cases  of  taxation  a  matter  of  indifference  if  all  be 
taxed  alike — no  injustice  can  be  done  to  any  :  but  where  the  possession 
or  the  loss  of  the  elective  franchise  depends  on  the  mode  of  valuation,  great 
injustice  may  be  done  by  adopting  that  principle  of  ebtimating  the  yearly 
value.  I  will  go  now  to  the  Irish  acts:  the  2  G.  1,  c.  19)  first  introduces 
the  words  that  the  freehold  may  be  so  set  as  an  addition  to  the  former 
clause.  The  words  of  the  oath  prescribed  by  that  act  are  these : — '^  You 
*<  shall  swear  that  you  are  a  freeholder  in  the  county  of  ,  and  have 

"  freehold  lands  or  hereditaments  lying  or  being  at ,  in  the  county 

<<  of  ,  of  the  clear  yearly  value  of  forty  shillings,  above  all  charges 

'<  payable  out  of  the  same,  and  thai  you  believe  the  same  may  be  so  let  to 
<«  a  responsible  tenant ;  and  thitt  such  freehold  estate  hath  not  been  made 
«  or  granted  to  you  fraudulently,  or  on  purpose  to  qualify  you  to  give 
"  your  vote,  and  that  the  place  of  your  abode  is  at  ■  in  » 

'<  and  that  you  have  not  been  polled  before  at  this  election." 

The  19th  6^.  2,  c  1 1,  first  introduced  the  system  of  registration,  and  it 
gives  two  forms  of  oath— -one  to  be  taken  at  the  registry,  the  other  at  the 
poll ;  the  latter  of  which  has  also  the  same  words  introduced  into  the  oath 
by  the  2  G.  1,  c.  19  ;  and  the  21  G.  2  c.  10,  is  to  the  same  effect.  All 
these  statutes,  I  admit,  contained  the  additional  termi^  until  the  25  6.  3, 
c  52,  the  26  G.  3,  c.J29,  and  the  35  G.  3,  c  29,  all  of  which  omit  them 
in  the  form  of  oath  to  be  taken  by  the  voter.  May  we  not  presume  that 
there  were  valid  reasons  for  the  ommission — that  the  Legislature  felt 
such  a  test  to  be  not  applicable  to  the  mode  of  tenure  in  Ireland-— the 
voters  consisting  almost  wholly  of  persons  having  derivative  interests 
and  subject  to  rent ;  and  that  to  enable  them  to  qualify  as  voters  they 
must  have  received  in  truth  tf  sacrifice  of  rent  from  the  owners  of  the 
soil.  The  35  G,  3,  c.  29, 1  have  said,  omits  the  words,  and  this  I  think 
from  design  and  not  accidentally,  for  it  is  retained  as  to  houses,  in  sec.  55, 
plainly  because  as  to  that  species  of  property  it  is  the  true  and  fitting 
test  of  value.  Besides,  omitting  the  allegation  that  the  property  could  be 
so  let  to  a  solvent  tenant,  from  the  freeholder's  oath,  the  35  (7.  3,  c.  29> 
introduces  other  words,  vix.>  that  the  voter  is  in  the  actual  occupation 
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thereof  by  residing  thereon,  or  by  tilling  or  grazing  to  the  amount  of  M.  T.  1841. 

forty  shillings  yearly  value  thereof  (as  the  case  may  be).     It  is  said  these   ^f^f^tif^*^- 

words  merely  add  the  qualification  of  occupation  to  the  ownership  of  the 

freehold — but  I  cannot  read  them  as  having  only  that  construction ; — 

the  words  "  tilling  or  grazing  to  the  amount  of  forty  shillings,"  appear  to 

me  to  mean  tilling  or  grazing  to  an  extent  productive  of  or  yielding  that 

amount  to  the  claimant^  and  I  cannot  understand  those  words  in  any  other 

sense. 

There  is  an  act  nearly  cotemporaneous  with  this — an  act  of  great  public 
importance,  introduced  by  the  Government  of  that  day — the  act  of  the 
33  G.  3,  c  21,  the  first  act  for  the  relief  of  the  Roman  Catholics  of 
Ireland,  which  contains  a  clause  bearing  on  this  question,  and  shewing, 
I  think,  very  strongly  what  was  the  legislative  interpretation  at  that  day  of 
the  words  <<  yearly  value."  Thcf  6th  section  of  that  act  enables  Roman 
Catholics  having  certain  properties,  to  keep  arms,  viz.,  among  others  those 
"  possessing  a  freehold  estate  of  £10  yearly  value  'J*  and  after  making 
this  provision,  the  section  proceeds  to  require  tliat  such  persons  shall  make 
affidavit  at  the  Sessions  **  that  they  are  possessed  of  a  freehold  estate 
yielding  a  clear  yearly  profit  to  the  person  making  the  same  of  £10;'' 
thus  declaring  the  meaning  of  the  term  yearly  value,  as  synonimous  with 
the  actual  productive  value  of  the  estate  to  the  occupier — the  clear  yearly 
profits  which  it  yields  to  himself— -not  the  rent  which  another  person  might 
be  able  to  give  to  him  for  lU 

I  DOW  come  to  the  10  Cr.  4,  c.  8,  which  was  a  branch  of  the  legislative 
arrangements  connected  with  Catholic  emancipation.  I  will  not  go  in  detail 
through  the  sections  of  this  act — it  is  sufficient  to  observe  that  this  solvent 
tenant  test,  as  it  is  called,  after  having  been  introduced  and  abandoned,  as  I 
think,  by  the  Irish  Legishiture,in  the  statutes  I  have  refered  to,  is  again  stu- 
diously and  carefully  re-enacted — and  made  the  test  of  the  franchise ;  it  is 
what  the  Registering  Barrister  is  to  require— what  the  claimant  is  to  swear 
to— and  what  the  Jury  on  appeal  must  be  directed  to  inquire  into.  Now 
I  ask,  why  was  all  thu  done,  if,  as  is  contended,  the  meaning  of  the  words 
<*  clear  yearly  value  "  was  so  settled  by  decisions  that  they  had  and  could 
have  no  other  meaning  than  that  of  the  rent  which  a  solvent  and  respon- 
sible tenant  would  give  for  the  property  ?  I  pass  to  the  Reform  Act,  and 
without  going  through  the  sections  of  it  in  detail,  I  find  that  the 
solvent  tenant  test,  abandoned  before,  is  abandoned  again ;  it  is  carefully 
and  studiously  excluded  from  the  description  of  the  requisites  of  the 
franchise,  to  be  ascertained  by  the  Assistant  Barrister,  firom  the  oath  to 
be  taken  by  the  claimant  of  the  franchise,  whether  freeholder  or  lease- 
holder— and  from,  as  I  apprehend  by  necessary  consequence,  from  the  in- 
quiry before  the  Judge  and  Jury  upon  appeal. 

Must  I  not  inquure  the  meaning  of  these  successive  legislative  changes  ? 

am  I  to  suppose  that   words  carefully  inserted   in   one  act,  and  stu- 
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M.  T.  1841.  dioudy  omitted  in  another— ^restored  again  in  a  third,  and  again  omit- 
EwefurfPlea8»  ted  in  a  fourth — ^were  supposed  hy  the  Legislature  to  have  no  force  or 
meaning  at  all ;  but  that  all  through  the' acts  the  omission,  or  the  intro- 
duction of  them  made  no  difference  whatsoerer  ? 

It  willf  I  confess,  require  much  stronger  authority  to  convince  me  of 
this,  than  the  decisions  in  the  Be€^d$hire  and  Middlesex  cases — deci- 
fions  made  on  different  statutes — applicable  in  their  terms  to  the 
owner  of  the  freehold— a  person  standing  in  a  very  different  situation 
from  that  of  the  tenant  at  an  ordinary  farming  rent« 

There  is  a  class  of  tenants  to  whom  these  observations  particularly 
apply :  I  allude  to  those  taking  leases  under  the  ordinary  powers  contained 
in  settlements,  and  who,  it  is  obvious,  could  never  by  such  means  obtain 
the  required  qualification,  whatever  might  be  the  amount  of  the  holding, 
as  the  very  terms  of  the  power  ordinarily  require  that  the  best  and  most 
reasonable  rent  shall  be  had  for  the  land,  and  thus  necessarily  exclude 
the  possibility  of  applying  the  solvent  tenant  test  to  such  holdings. 

These  are  the  oonsiderations  which  have  satisfied  my  mind,  that  as 
the  law  stands,  having  regard  to  the  successive  course  of  legislation  in 
and  for  Ireland,  and  the  general  tenure  of  property  here,  as  accounting 
for  and  explaining  that  course  of  legisbtion,  the  solvent  tenant  test  is  not 
to  be  applied  in  the  trial  of  the  question  of  val«e  under  the  Reform  Act. 
The  ultimate  decision  of  this  question  must  probably  rest  with  the  House 
of  Commons  or  its  Committees,  with  whom  rests  the  determination  of 
the  qualifications  of  those  by  whom  its  members  are  returned.  One 
Committee— *that  in  the  Longford  case,  reported  in  Perry  Sf  Knapp'e 
Reports^  has  already  decided  that  the  construction  of  the  act  is  that 
which  I  consider  to  be  the  true  one ;  and  in  another  part  of  the  United 
Kingdom — namely,  in  Scotland— this  very  question  has  been  raided  and 
decided  the  same  way,  in  language  nearly  the  same  as  that  in  the  Reform 
Act  I  quote  from  Ca%f$  Analysis  of  the  Scottish  Reform  Acty  p.  354. 
The  question  arose  on  the  section  of  the  Scotch  Reform  Act  which  gives 
the  franchise  to  certain  leaseholders;  and  the  words  of  it,  as  given  in 
p.  330  of  that  work,  require,  in  cases  of  certain  terms,  that  ''the  clear 
*'  yearly  value  of  the  tenant's  interest,  after  paying  the  rent  and  any  other 
^  considerations  due  by  him  for  his  said  right  is  not  less  than  £10 ;  or  for 
*'a  period  of  not  less  than  nineteen  years,  is  npt  less  than  £50.** 
Now,  this  section  as  to  value  only  differs  from  that  in  the  Irish  act  in 
omitting  the  word  '<  beneficial,"  which  I  therefore  do  not  rest  on  ;  and 
particularly  as  that  word  beneficial  has  been  considered  of  doubtful 
import,  and,  in  truth,  to  mean  no  more  than  that  the  party  is  in  the 
enjoyment  of  the  property  to  his  own  use.  Upon  this  section  of  the 
Scotch  act,  it  has  been  decided  by  the  Court  of  Appeal  in  Registry 
Cases  for  that  country,  and  is,  I  apprehend,  now  the  settled  rule  of  law 
there,  that  the  test  of  value  is,  not  what  another  tenant  would  give  for 
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the  &rm»  but  what  is  the  yalue  of  the  surplus  profits  of  it,  after  deducts    M.  T.  1841. 

ing  the  rent  and  the  costs  and  expenses  of  culture.     It  is  thus  stated  in   Ejeck.ofPka9. 

page  354-6,  paragraph  292 : — <*  If  then,  the  farm  be  in  the  claimant's  own  in  re 

«  occupancy,  in  ascertaining  the  value  of  his  interest,  the  rent  must  be  de- 

^  ducted  from  the  estimated  produce.  Where  the  subject  is  subset  by  the 

<<  claimant,  the  value  of  his  interest  will  be  the  difference  between  the  sub- 

^<  rent  and  the  principal  rent.     But,  in  cases  of  occupancy  the  question  re- 

*^  mains,  whether  any  farther  deduction  from  the  value  of  the  produce  falls 

^'  to  be  made.     It  would  rather  appear,  that  the  expense  of  culture,  and 

«<  every  charge  on  the  tenant,  must  also  be  deducted.     The  plain  mean- 

^^ing  of  the  words  would  appear  to  be,-^he  annual  sum  which  the  tenant 

**  can  set  aside  as  profit.     His  interest  is  obviously,  that  which  he  can 

<<  employ  for  his  own  use  and  the  support  of  his  family.      To  determine, 

<<  this  value,  the  expense  of  seed,  labour,  &c.,  must  be  ascertained,  and 

"  along  with  the  rent,  deducted  from  the  annual  value  of  the  produce  of 

<<  the  farm ;  and  this  interpretation  has  been  adopted.     In  calculating 

<<  the  labour,  it  has  been  a  question,  whether  that  of  members  of  the 

**  tenant's  family  ought  to  be  estimated  and  deducted  in  cases  where  they 

^  are  not  paid ;  and  it  is  believed  different  opinions  have  been  entertained 

*^  on  this  point*     If  the  value  of  the  interest  is  to  be  taken  abstractly^ 

*^  the  question  is  simply,  what  expense  of  labour  is  necessary  to  cultivate^ 

*'  the  farm  on  the  one  hand,  and  what  annual  sum  could  be  got  from 

**  another  person  for  the  produce  on  the  other ;  and  in  this  view,  wages 

**•  of  sons,  &C.,   should  be  estimated  and  deducted, — otherwise,  if  the 

*^  tenant  have  a  large  family  of  sons,  there  may  be  nothing  to  deduct  for 

^*  labour  at  alL     It  has  been  argued,  that  the  value  of  the  tenant's  in- 

<<  tere^t  may  be  more  than  the  farm  would  bring  to  him  if  subset,  as  he 

<<  may  by  his  skill  produce  larger  returns  than  an  ordinary  valuator 

'*  would  expect :  and  that  what  he  could  get  in  subsetting,  may  be  no 

"  more  than  the  rent  he  himself  pays.     But  it  would  appear  that  the  only 

<^  mode  of  arriving  at  any  clear  idea  of  the  value,  is  by  the  ordinary  mode 

<<  of  ascertaining  the  probable  produce  communihiM  annisy  in  the  opinion 

^  of  valuators,  or,  if  the  lease  have  subsisted  for  some  time,  ascertain- 

**  ing  the  actual  produce  from  the  tenant's  books,  corroborated  by  some 

<'  external  evidence,  and  deducting  the  rent,  seed,  and  kibour,  and  any 

<<  outlay  (such  as  schoolmaster's  saUry)  for  which  he  may  be  liable. 

<*  J.  K.  claimed  as  a  tenant  on  the  clear  yearly  value  of  his  interest  in 
"  a  lease  of  nineteen  years.  The  rent  was  £40.  The  neighbouring 
^  farmer  was  examined  in  the  Registration  Court,  and  stated,  that  the 
"  arable  land,  of  which  there  were  thirty-two  acres,  was  worth  about  368. 
^<an  acre  of  rent;  and  the  pasture,  8acre8,Vorth  20s.  in  all  £64  a-year, 
^  deducting  from  which  the  landlord's  rent,  there  remained  only  £24 
^^  a-year  profit.  The  Sheriff  refected.  On  appeal,  the  same  witness  was 
**  examined  as  to  the  value  of  the  different  kinds  of  grain  then  on  the 
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M.  T.  1 84 1.  '*  ground,  &c^  and  the  profit  on  the  cows  of  the  fiurm  (e.g.,  ten  acres  oats^ 
E^ofPleaf.  «at  £9,^=£90,  five  of  barley,  at  £9.  12*=£48,  &c.)  which  he  stated 
'<  as  amounting  to  £267.  He  said  that  the  mode  of  cropping  at  present 
*'  pursued  was  a  fair  one.  That  the  arable  land  is  worth  358.  an  acre 
'*of  rent,  and  the  pasture  from  15s.  to  20s.  an  acre  That  he  in- 
<<  eluded,  in  his  estimate,  the  keep  of  horses ;  in  short,  he  calculated 
'<  just  as  if  the  tenant  had  hired  the  ploughing.  He  had  not  included 
*'  the  expense  of  fences,  as  most  of  the  fields  were  bounded  by  planta- 
'*  tions,  the  fences  of  which  are  usually  kept  by  the  landlord.  Alter 
*<  paying  £40  rent,  he  thought  the  farm  might  be  worth  £50  or  £60, 
^  allowing  for  servants.  That  his  estimate  was  on  the  supposition  that 
*'  servants  were  hired  for  ploughing,  and  he  allowed  for  their  wages ; 
^*  but  he  did  not  allow  any  thing  for  other  servants.  Argued  for  the 
<<  claimant, — The  witness  establishes  a  clear  profit.  The  criterion  in 
**  estimating  the  property  tax  used  to  be,  that  of  the  produce,  one-third 
<<  went  for  rent,  one-third  for  expenses,  and  one-third  for  profit.  Thus 
<<  the  profit  of  the  tenant  here  would  be  £88  and  upwards.  It  is  the 
<<  profit  of  the  tenant  which  is  to  be  considered,  not  the  difference  between 
^*  what  the  farm  would  bring  and  the  rent.  In  this  instance,  the  landlord 
<<  has  allowed  the  tenant  to  hold  at  £40  rent^ — ^it  is  not  an  ordinary  lease — 
<<  he  is  a  kindly  tenant ;  therefore,  his  interest  consists,  first,  of  the  diffe- 
<<  rence  between  the  present  rent,  and  what  could  be  got  by  the  tenant  if 
<<  he  were  to  subset,  which  is  £24 ;  and,  secondly,  of  the  value  of  the 
<<  profit  on  the  annual  produce  of  the  farm,  however  much  that  may  be 
<(  brought  by  his  skill.  Answered^ — the  only  criterion  which  can  be  re- 
'*  sorted  to  is  the  marketable  value  of  the  farm,  which  is  only  £64.  The 
<<  property  tax  criterion  does  not  apply ;  the  farmer's  profit,  estimated 
'<  under  that  act,  was  capital  and  skill.  The  Reform  Act  refers  to  the 
<<  value  of  his  interest^  not  to  pro/it^  for  (hat  depends  upon  skill,  not  upon 
<<  the  lease  as  marketable.  If  the  lease  were  in  the  hands  of  minors, 
'<  nothing  could  be  calculated  upon  their  skill.  The  Court  observed — 
*<that  a  species  of  evidence  had  been  adduced  in  the  Appeal  Court, 
<<  entirely  different  from  that  before  the  Sheriff,  and  conceiving  it  the 
<<  most  correct  mode  of  ascertaining  the  surplus  value,  they  admitted^ 
^*  altering  unanimously. — Kinnaird^  Linlithgowshire^  1832. 

I  do  not  mention  this  case  as  a  decision  binding  in  this  country  as  an 
authority  on  the  subject ;  but  I  think  it  is  very  deserving  of  attention 
in  considering  the  question  on  the  Irish  statute,  and  particularly  as  I 
do  not  observe  that  it  rests  on  any  peculiarity  of  Scottish  law,  or  any 
other  considerations  inapplicable  here. 

For  the  several  reasons,  therefore,  which  I  have  stated,  I  adhere  to 
the  opinion  I  before  announced,  that  the  solvent  tenant  test,  as  it  is 
called,  should  not  be  applied  in  estimating  the  value  of  the  property 
required  to  confer  the  elective  franchise  in  Ireland  under  the  Reform  Act. 
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1841. 

' — , — ' 

JAMES  COFFEY 
RICHARD  BARRETT,  Proprietgr  of  The  Pilot  Vt^xmptifm.         j^^  j,^^^ 

MayU. 

CQue€n*9  Bench.)  Nqv.  3. 

This  was  an  applifatioR>  on  behalf  of  tba  defiMNlant,  to  sdt  «tidk  dM   To  render  the 

,  .      . .  -     .  1    .  ^      service  of  pro- 

pailiaittentary  appearance  entered  la  ihie  «aufte,  lor  irreguianty ;  npoacbe   oess  at  the  of- 

groond  that  there  iiad  been  no  vidid  er  personal  service  of  any  writ  in   *rietor*^o/*"» 

this  eaase  ;  and  also  to  set  aside  the  wrk  and  notice  at  foot  tber«ef  in   newspaper,  in- 

tbis  -eaose  for  irrejB^ulanty,  «nd  inasmuch  as  «he  name  of  the  pUntifTs   ^^  ^/ei^^ce 

Attorney  was  not  staled  at  fyot  of  mid  notice^  pursuant  to  the  statutable   thereof,  ralid, 

.      1       t    .    t*  «^d    sufficient 

enactments  in  that  behalf.  to  warrant  the 

The  writ  was  the  conunon   serviceable  capia$y   with  the  statutable  u^|^^^^' 

notice  at  foot,  «nd  te  each  the  name  of  the  plaintiff's  Attorney  was  thus  pearance,snch 

subscribed  ^-^  Edmd.  L.  Hearne,  Attorney  for,"  &c  m^ad^uSn^ 

The  affida^t  of  the  process-server,  after  setting  forth  the  wi<t,  pro-   the  affidavits  of 

service  as  will 
esededto  state,  that  upon  the  17th  of  April  1841,  **he  the  deponent   bring  the  case 

•«  served  the  eatd  ^iefeodant  with  the  said  writ  or  process,  and  with  the   wit>iDthepro. 

*^  visions  of  the 

*<said  notice,  by  delivering  unto  and  leaving  with  a  clerk  of  the  defend-    6  &  7  ^.  4,  c. 

-ant,  a* tfc  ^  of  the  imid  dBfmdtmt,  where  4he  newepmper  of  which   ^h\eh°it  ^S 

•*M«  mid  defendant  is  the  regikered  proprietor  is  poblished,  situate  at   »PP«*r  *<>  **»« 

**80  Marlborough-street,  in  the  dty  of  Dublin,  a4rue  copy  of  said  writ   tu*itorproc6e^ 

^  or  process  and  of  said  notice,  and  at  the  same  time  shewinip  to  bim  the    iog  against  the 

^  ,  ^  defendant  is  in 

**  said  ongiaal  wnt  or  process  and  notice  at  the  foot  thereof,  and  desired   relation  to  his 

«*him  to  give  said  writ  so  served  to  the  said  Richard  Barrett,  his  master."  ne^a^rnro- 

la  addition  to  <that  affidavit,  there  was  the  common  affidavit  by  the  prietor. 

plaintiflTs  Attorney,  to  verify ;  and  upon  these  two  affidavits  the  pavlia-  of  service,  '<  by 

mentary  appearance  was  entered.  leavin|    wi^ 

defendant  at 
the  office  of  the  said  defendant,  ^here  the  newspaper  of  which  the  said  defendant  is  the 
registered  proprietor  is  published,  situate,  &©.,  a  true  copy,"  Hcc-^Heidy  insufficient. 

In  this  case  the  plaiimflf  might  have  applied  for  an  order,  that  the  service  already  had  be 
deemed  good  service. 

Semble — That  the  chrutian  and  timame  of  the  Attorney  for  the  plaintiff  should  be 
signed  in  &U  at  the  loot  of  the  £nglish  notice  attached  to  the  oapUm, 


*  The  9th  section  of  the  6  &  7  W.  4,  o.  76,  enacts,  <'  That  in  any  suit,  proseon- 
^  tion  or  proceeding,  civil  or  criminal,  against  any  printer,  publisher  or  proprietor  of 
*'  any  newspaper,  service  at  the  house  or  place  mentioned  in  any  such  .declaration  as 
"  aforesaid  at  the  house  or  place  at  which  such  newspaper  is  printed  or  published,  or 
**  intended  so  to  be,  of  any  notice  or  other  matter  required  or  directed  by  this  act  to  be 
"given  or  left,  or  of  any  summons,  subpoena,  rule,  order,  writ  or  process  of  what 
^  nature  soever,  shall  be  taken  to  be  good  and  sufficient  service  thereof  respectively 
"  upon  aad  against  evny  person  named  in  inch  declaratien  as  the  printer,  publisher, 
"or  proprietor  of  the  newspaper  mentioned  in  such  declaration. 
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M.  T.  1841.        The  writ  issued  upon  the  16th  of  April,  returnable  upon  the  I7th; 

Queef^sBench.    the  appearance  was  entered  upon  the  26th,  and  the  notice  of  this  motion 
COFFEY       served  upon  the  same  day. 

The  first  questionf  in  thb  case  turns  on  the  true  construction  of  a 
recent  statute.  It  is  clear,  that  according  to  the  43  G.  3,  c.  53,  this 
parliamentary  appearance  is  utterly  irregular.  Previously  to  1803,  the 
Court  of  Exchequer  was  the  only  Court  in  which  a  parliamentary  appear- 
ance could  be  entered ;  but,  even  in  that  Cburt,  it  was  necessary  that 
the  party  plaintiflf  should  sue  out  process  of  contempt  to  a  Serjeant  at 
Arms,  and  obtain  a  return  upon  that  process.  The  common  law  was 
peculiarly  strict  in  reference  to  the  necessity  of  a  pity's  appearance  in 
Court,  and  due  personal  service  upon  him  of  the  process.  In  WilUa$n$ 
V.  Lord  Bagot  (a),  a  custom  was  declared  bad  in  law,  because  in  an 
action  of  debt,  the  party  not  having  been  personally  served,  and  not 
having  appeared,  although  his  goods  were  seized  and  notice  left  at  his  house, 
the  plaintiff  proceeded  in  the  action.  The  43  G,  3,  c.  53,  was  passed 
to  assimilate  the  practice  of  the  CourU.  By  the  3rd  section,  the  plaintiff 
is  permitted  to  enter  a  common  appearance  for  the  defendant,  and  to 
proceed  thereon,  upon  affidavit  being  made  and  filed,  in  the  proper 
Court,  of  the  personal  service  of  such  process  as  aforesaid ;  and  by  the 
7th  section,  another  guard  to  insure  personal  service  is  enacted,  and  that 
is,  an  affidavit  to  verify  by  plaintiff  or  his  Attorney.  The  8th  section  of 
the  statute  empowered  the  CourU  in  cases  where  it  appeared  that  process 
could  not  be  personally  served,  to  substitute  such  other  kind  of  service 
as  to  them  should  seem  meet.  This  substitution  of  service  is  regulated 
by  the  1 14th  Rule  of  the  Court,  which  is  given  in  Batty  R,  61,  62,  63 ; 
and  the  Officer  cannot,  ex  mero  motu^  substitute  service.  In  this  case, 
there  has  been  no  personal  service,  and  no  application  to  substitute  ;  but 
it  will  be  contended  that  the  defendant  here  belongs  to  a  class  of  persons 
who  have  been  placed  beyond  the  pale  of  that  law  which  is  common  to  all 
the  rest  of  her  Majesty's  subjects,  namely,  proprietors  of  newspapers. 
The  statute  on  which  this  question  is  raised  is  6  &  7  WA,  c.  76.  It  is 
a  fiscal  act  of  Parliament  in  its  title  and  preamble ;  the  6th  section  re- 
quires a  declaration  at  the  stamp-office.  The  8th  section  directs  how  these 
declarations  shall  be  filed  and  kept  for  their  safe  custody ;  and  a  certified 
copy  of  such  declaration  is  made  evidence :  and  section  9  provides  for 
the  service  of  process.  For  the  purpose  of  this  motion  I  am  willing  to 
concede,  that  this  section  provides  for  the  service  of  writs  upon  persons 
who  have  signed  the  declaration  of  proprietorship,  upon  a  cause  of  action 
against  him  in  his  character  of  proprietor ;  it  is  obvious  that  this  section 
does  not  refer  to  actions  against  a  proprietor  of  a  newspaper  in  the  ordi- 
nary concerns  of  life,  unconnected  with  his  paper ;  thus,  in  an  action  of 


(a)  3  B.  &  C.  772 ;  S.  C.  5  D.  &  By.  719. 
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assault,  or  on  a  bill  of  exchange,  the  proprietor  of  a  newspaper  is  not  to    |^.  f.  1841. 
be  proceeded  against  qua  proprietor.     Three  things  must  concur ;  the    Queen* » Bench, 
subject  matter  of  the  action  must  relate  to  the  special  character  of  pro-       coffet 
prietor ;  it  must  be  a  service  at  the  house  or  place  mentioned  in  the 
declaration ;  and  it  will  be  good  service  only  as  against  the  person  named 
in  such  declaration.     The  Court  has  not  been  moved  upon  affidavits; 
and  the  question  is,  does  this  writ,  and  do  the  affidavits  filed,  justify  the 
entry  of  this  parliamentary  appearance.     I  contend  that  they  are  utterly 
insufficient.     The  name  of  any  newspaper  is  not  stated — that  Mr.  Barrett 
ever  signed  a  declaration  is  not  stated — that  any  such  declaration  was 
ever  signed  is  not  stated — the  cause  of  action  is  not  stated — that  the 
defendant  is  sued  in  the  character  of  proprietor  does  not  appear — it  is 
not  sworn  that  the  writ  was  served  at  the  house  or  place  mentioned  In 
the  declaration.     It  is  not  shewn  that  the  defendant  belongs  to  the  class 
of  individuals  who  are  within  the  statute,  or  that  the  action  is  against  him 
in  that  character — and  unless  these  things  appear  on  affidavit,  then  a  defen- 
dant does  not  lose  the  statutable  protection  of  personal  service.     Now,  in 
the  writ,  the  defendant  is  styled  Richard  Barrett,  Esq. :  that  is  not,  in 
this  country,  a  title  peculiar  to  newspaper  proprietors ;  the  nature  of  the 
action  does  not  appear,  and  there  is  no  indorsement  on  the  back  of  the 
writ ;  the  affidavit  does  not  carry  the  case  farther.     Patrick  Kelly,  the 
bailiff,  swears  that  he  served  the  writ  on  a  clerk  of  the  defendant  at  the 
office  of  the  defendant,  where  the  newspaper,  of  which  the  defendant  is 
the  registered  proprietor,  is  published ;  the  name  of  the  newspaper  is 
omitted ;  all  reference  to  the  existence  of  a  declaration,  such  as  the  act 
contemplates,  is  omitted  ;  and  the  words  registered  proprietor  are  intro- 
duced, which  word  ^^  registered  **  does  not,  in  the  statute  (10th  section) 
refer  to  the  proprietor,  but  to  a  newspaper  being  registered.     Could  a 
criminal  information  be  obtained  upon  that  evidence  ?     Certiunly  not. 
In  Mes  V.  Donnison  (a)  the  Court  would  not  grant  even  a  rule  to  shew 
cause  against  a  criminal  information  upon  such  evidence ;  and,  therefore, 
upon  these  grounds  this  parliamentary  appearance  is  clearly  irregular. 
The  next  objection  is  to  the  writ,  and  English  notice  at  foot ;  the  6th 
section  of  the  statute  43  G.  7,  c.  53,  requires  this  notice ;  and  that  said 
notice  shall  be  signed  by  the  Attorney  for  the  plaintiff  with  hb  christian 
and  sirname,  &c. :  in  this  case,  the  christian  name  is  omitted,  and  this 
enactment  is  compulsory ;  Chapman  v.  Hyall  (b).     Similar  objections 
have  been  held  good  in   Grafan  v.  Z^e  (c) ;  Dand  v.  Bwiies  (d) ;  JEg* 
gleso  V.  Stoket  (e) ;  and  Reynolds  v.  Hankin  (/).      It  may  be  said  this 
IS  a  technical  objection  ;  but,  I  answer  that,  by  an  observation  of  Lord 


(a)  4  B.  &  Ad.  698. 
{e)  5  Taunt  651. 
(e)  Batty,  313. 


{b)  Barnes,  415. 
{d)  6  Taunt.  5. 
r/;4B.  &  Ald.5S«. 
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M.  T.  1641.  Ellenborougli  in  JReiAH  ▼.  Prut^n  (a)^''  If  Uie  known  KgiOar  formt 
'<  be  depsrted  from  in  orie  instance,  a  thotitMid  whimsical  rBtnrns  might 
^<bo  framed  and  great  confusion  introduced.''  But  here  is  the  pUia 
Tiolation  of  a  positive  law  decided  to  be  compulsory  and  not  directory. 
If  the  cases  of  Attomies  signing  their  biUs  should  be  relied  on,  they  do 
not  apply  to  this  case ;  these  decbions  went  upon  the  grounds  that  the 
christian  name  was  not  requured  by  the  statute ;  and|  also,  that  the  name 
of  the  firm  is  that  which  may  be»  with  most  propriety,  used. 


Mr.  FkitgMon  and  Mr.  (yjSagat^  contra, — The  notice  of  motion  relies 
upon  two  grounds  of  irregularity  only,  namely,  irregularity  in  the  senrice^ 
and  irregularity  in  the  signature  of  the  plaintiff's  Attorney  to  the  notice. 
With  respect  to  the  latter,  the  defendant  hu  wai?ed  any  objection  to 
that,  by  allowing  the  plaintiff  subsequently  to, enter  a  parliamentary  ap- 
pearance for  the  defendant.  The  24th  New  General  Rule  contains  m 
provbion  to  this  effect,  and  there  are  seveml  cases  collected  in  CkUbfm 
Archb.  Pr.  918,  to  the  same  effect ;  and  in  Gairt  ▼.  Goodnum  (b\  it  is 
eipressly  decided^  Chat  if  a  party  lies  by  after  an  irregularity  in  the 
proceedings,  and  knowingly  permits  the  other  party  to  take  a  further 
step  in  the  cause  before  he  moves  to  take  advantage  of  the  irregularity* 
it  b  as  much  a  waiver  of  the  irregularity  as  taking  a  step  himself.  la 
this  ease  Mr.  Ford,  the  Attorney  for  the  defendant,  BMist  have  known 
the  writ  iSsQed,  and  after  that  knowledge  he  allowed  the  plaintiff  to  enter 
the  parliamentary  appearance,  and  thereby  waived  all  right  to  make 
this  objection.  Mori90ver,  a  practice  has  long  prevdled  for  Attomies  who 
have  several  names,  to  sign  only  one  of  thehr  names  to  the  writ,  or  in  the 
form  of  the  signature  in  this  case ;  and  in  Sterne  in  Error  v.  GnihrU  (e) 
Biishe,  C.  J^  lays  it  down,  that  the  practice  of  the  Court  is  the  law  of  the 
Court,  ^'  even  although  that  practice  should*  be  repugnant  to  the  general 
"  principles  of  the  cemaAon  laW)  or  even  to  the  provisions  of  pssrticular  sta* 
*'  tutes  ;'*  and  the  same  Was  solemnly  decided  in  Rex  v.  Keen,  referred  to  in 
that  casob  There  is  no  Irish  decision  upon  the  point,  and  that,  coupled  with 
the  fact  that  the  praOioe  has  existed  to  a  very  large  extent,  is  proof  that  the 
objection  was  not  considered  tenable.  In  1  SUewarfe  Pr.  85,  a  case  ia 
raferred  to^  decided  upon  the  7  (r.  2,  c.  14,  which  requires  an  Attorney 
to  fuHnsh  costs  one  month  before  he  commences  an  action  for  the  re- 
covery thereof  aad  to  subscribe  the  biU  with  bis  proper  hand, — and  in 
that  case  the  Conrt  held  that  such  an  abreviation  as  Hezh.  for  Hexekiah 
was  not  fatal.  There  are  a  class  of  cases  which  bear  upon  thn  peint,  and 
which  were  decided  upon  the  analogous  English  statute,  the  2  FF.  4,  c. 
39,  s.  12.  The  christian  names  are  not  required  by  the  words  of  the 
12th  section,  but  the  schedule  of  the  act  gives  both  names,  and  it  is  in 


(a)  6  East,  990. 


{h)  3  Smith,  K.  B.,  591, 


{e)  Fox  &  S«  6ft. 
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that  way  q«k«  aaelogout  U  the  Iriib  11411110 ;  and  there  are  Beveral  casea   M.  T.  1841. 
in  which  it  has  been  held  under  that  aUtnte,  that  the  initials  of  the  name    Q^^'^^ 
«nd  the  name  of  the  firm  have  been  sufficient ;  and  this,  it  is  submitted,        coffet 
onght  to  dispose  of  the  present  objection:   Engleheari  ▼•  Eyre  {a)  \  ^* 

PicktMm  ▼.  CiMu  {h) ;  HmriUy  t.  Bodekhwit  (c).     And  in  YoulUm  ▼.     »^*»"' 
HaU  (d)  Parke,  B.,  says— ^*  It  u  quite  enough  with  regard  to  an  Attorney, 
^  if  such  a  description  be  given  as  can  mislead  nobody.'' — and  in  Yeo  Sf 
JB*9    Pr.  65,  that  case  b  cited  upon  this  very  point. 

With  respect  to  the  second  irregularity  relied  on,  the  service  under  the 
65  G.  3,  c.  80,  s.  24,  was  to  all  intents  and  purposes  the  same  as  the 
personal  service  under  the  43  6.  3,  so  far  as  respects  those  cases  to  which 
it  applied.     The  words  in  the  9th  sactbn  of  the  6  &  7  fF.  4,  c  76,  are 
very  general — '^  any  writ  or  process  of  what  nature  soever," — and  do  not 
confine  the  provisions  of  this  statute  to  newspaper  proprietors  alone,  in  their 
character  as  such  newspaper  proprietors ;  and  with  respect  to  the  objection 
that  we  have  not  spread  our  upon  our  affidavits  all  the  facts  which  would 
bring  this  case  within  the  provision  of  the  statute,  there  is  no  case  in  which 
that  appears  to  have  been  required ;  and  this  objection  does  not  appear  to 
have  been  taken  in  Redmond  v.  LavelU  («),  which  was  a  motion  like  the 
present,  to  set  aside  the  same  proceeding  imder  the  55  G.  3,  c.  80. 
We  have  now  in  Court  the  declaration  from  the  Stamp  Office,  which 
shews  fully  to  the  Court  the  charaeter  of  the  defendant,  and  that  he  is  a 
person  within  the  provision  of  this  seetioa,  aad  that  the  service  was  elected 
at  the  proper  place.*-[The  Court  having  here  intimated  thmr  opinion  that 
the  parliamentary  appearance  could  not  be  sustaioedj-p^Tken  the  notiee  in 
this  case  is  wrong  in  asking  to  set  aside  tke  writ  aad  the  notice  at  foot, 
that  notice  being  no  part  of  it,  Uoifd  v.  lhiuriee(f);  and  the  ease  of 
Grojan  v.  Lee  has  been  since  overruled  in  Eyre  v.  WaiUh{g\  and  in 
Butler  V.  Cohen  (h) ;  and  the  defendant  is  not,  thereforei  entttied  to  costs. 
Engleheari  v.  Eyre(i)i  Pickman  v.  CoUi$(Jh)\  Hartley  v.  Rod^n- 
hurtt{l) ;  ChUt^e  Arch.  Pr^  and  cases  there  citMl;  1  Stew.  Pr.  85. 

Per  Cwriam. 

Two  very  serious  objections  have  been  takea  to  the  reguknnty  of  the 
plaintiff's  proceedings  in  this  case ;  upon  one  of  them  it  is  unneceseary, 
however,  at  present  to  decide^  aa  we  are  all  dearly  of  opinion  that  the  facts 
required  to  bring  this  case  within  the  statute^  and  to  snstain  the  service 
permitted  in  cases  coming  within  the  statute^  angbt  to  hatte  been  spread 

(a)  S  BowL  P.  C.  145.  (A)  S  PowL  P.  C.  iSB. 

(c)  4  DowL  P.  C.  748.  (rf)  7  Dowl.  P.  C.  176. 

(«)  1  J«DM,  454.  (/)  9  East,  0^. 

ig)  6  Taant.  938.  (A^  4  M.  &  8eL  985. 

(t)  9  PowL  P.  C.  140.  ik)  3  Dowl.  4S9. 

(/)  4  Powl.  P.  C.  7^ 
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M.  T.  1841.   out  upon  the  affidavit ;  or  the  plaintiff  ought  to  have  come  to  the  Court 
QueenyBench.   for  an  order  to  deem  the  service  had  in  this  case  good  service. 


Let  the  service  in  this  cause,  and  the  parliamentary  appearance 
entered  thereon,  he  set  aside  ;  and  no  costs  of  this  motion  {a). 


(a)  In  1  SiewarVt  Pr.  85,  io  note  (m)  to  the  clause  in  the  section  of  the  43  G.  3, 
requiring  the  Attorney's  name  to  the  foot  of  the  English  notice,  it  is  said — ''  I  undo*- 
*'  stand  there  was  a  decision  on  this  point  ahont  1806,  in  this  Coart,  b;  which  it  was 
''  held  that  the  Attorney's  name  onght  to  be  inserted  m/ull;  but  I  have  not  been  able 
**  to  trace  tiie  case." 


JuneB, 

Nov.  9, 


JOHN  JONES,  dem.  of  WILLIAM  LEADER,  and  others, 

V. 

JOHN  DUGGAN. 


**  Articles  of  EJECTMENT  on  the  title. — This  was  an  action  of  ejectment  on  the  title, 
ecuteT^by'^A"  brought  for  recovery  of  all  that  and  those  the  lands  of  Cummera  Connell,  in 
and  B.,  where-  the  county  of  Cork,  and  was  tried  at  the  last  Spring  Assizes  for  that  county, 
hefore  Serjeant  Greene.  The  defendant  relied  upon  a  subsisting  demise 
under  the  following  instrument. — <<  Articles  of  agreement  entered  into  this 
*<  10th  day  of  November,  in  the  year  of  our  Lord  1825,  by  and  between 
<<  William  Leader,  of  Mount  Leader  in  the  county  of  Cork,  Esq.,  of  the 
**  one  part,  and  Murty  Duggan  of  Cummera  in  said  county,  farmer,  of  the 
^^  other  part ;  witnesseth  that  the  said  William  Leader,  for  himself,  his 
**  heirs,  executors,  administrators  and  assigns,  hath  granted,  bargained,  sold 
<<  and  leased,  unto  the  said  Murty  Duggan,  his  heirs,  executors,  admin- 
**  istrators,  &C.,  all  those,  that  part  of  the  lands  of  Cummera  in  the  barony 
<<  of  Duhallon,  county  of  Cork,  for  some  time  actually  in  the  possession 
**  or  tenancy  of  the  said  Murty  Duggan,  together  with  the  rights  and 
tuiddnnngthe  "appurtenances  thereunto  belonging,  to  have  and  to  hold  unto  the  said 
lowing  lives,  <<  Murty  Duggan,  his  heirs,  executors,  &c.,  from  the  25th  day  of  March 
*ivor8  and  sur-  "  ensuing,  for  and  during  the  term  of  the  following  lives,  and  the  survivors 
vivor  of  them,    «  and  survivor  of  them,  or  for  the  term  of  thirty-one  years,  concurrent 

of   thirty-one     '*  therewith,  or  for  whichever  of  them  as  shall  longest  last  or  subsist ;  that 
years    concur- 


by  A.  granted, 
bargained, 
sold  and  leased 
unto  6.,  ail 
that  and  Uiose, 
the  lands  of, 
&c.,  for  some 
time  actually 
in  the  posses- 
sion and  ten- 
ancy of  B.,  to 
have  and  to 
hold  unto  6., 
his  heirs,  exe- 
cutors, &c., 
from  the  26th 
of  March  nejet 
ensuing^      for 


"  is  to  say,  for  the  life  of  Murty  Duggan,  now  aged  about  six  years,  for 
**  the  life  of  John  Duggan,  now  aged  about  four  years,  and  for  the  life  of 
**  Michael  Duggan,  now  aged  about  two  years ;  said  children  being  the 
"  sons  of  John  Duggan,  now  residing  and  occupying  the  said  farm  of 


rent  therewith, 

or   for    which 

ever  of  them  as 

shall    longest 

last  or  subsist ; 

that  is  to  say," 

&c.  naming  the 

lives,  *^  at  the  yearly  lump-rent  of  £40,  clear,  &c. ;  said  rent  to  be  paid  by  two  even  and 

equal  half-yearly  payments,  that  is  to  say,  on  every  29th  of  September  and  25th  of  March 

next  ensuing ;  leases  to  be  perfected  at  the  request  of  either  party,  with  the  uwal  clause* 

and  covenants  between  landlord  and  tenant ;"  Held^  that  this  instrument  amounted  to  a 

present  actual  demise  for  the  term  of  thirty-one  years,  and  was  not,  so  far  as  respected 

aid  term,  a  mere  executory  agreement. 
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«*  Cammera,  to  whom  a  reversion  is  to  be  made,  at  the  yearly  lump-rent  j^^  T.  184 
**  of  £40  sterling,  clear  over  and  above  all  manner  of  taxes*or  charges  ;^  Queen' sBefwh, 
«<  said  rent -to  be  paid  by  two  even  and  equal  half-yearly  payments, — that 
*<  is  to  say,  on  every  29th  day  of  September  and  25lh  day  of  March 
*^  next  ensuing.  Leases  to  be  perfected  at  the  request  of  either  party, 
**  with  the  usual  clauses  and  covenants  between  landlord  and  tenant.  In 
^*  witness  whereof  the  said  parties  hereto  have  hereunto  put  their  hands 
^  and  seals,  the  day  and  year  first  above  written. 

(Signed)         "  William  Leader. — Murty  Duggan.*' 

This  instrument  was  impeached,  upon  the  ground  of  forgery  of  the  name 

of  Mr.  Leader  senior,  father  of  the  lessor  of  the  plaintiff,  and  contradictory 

evidence  was  given   as   to  the  handwriting  of  his  signature   thereto. 

Counsel  for  the  lessor  of  the  plaintiff  submitted,  that  this  article  did  not 

amount  to  a  demise — that  it  was  a  mere  executory  contract — because  it 

purported  to  pass  a  freehold  and  term  concurrent ;  and  as  it  could  not  pass 

the  freehold,  the  interest  being  to  commence  in  Juturo^  that  nothing 

passed  thereby ;  and  called  upon  the  learned  Judge  to  direct  the  Jury  to 

find  for  the  plaintiff  upon  this  ground,  whatever  their  opinion  might  be 

as  to  the  genuineness  of  the  instrument.     The  learned  Judge  refused  to 

do  so,  but  reserved  this  point  for  the  consideration  of  the  Court  above, 

with  liberty  to  the  plaintiff  to  move  to  have  a  verdict  entered  for  him,  in 

case  the  Jury  should  find  for  the  defendant ;  and  he  directed  the  Jury  to 

find  for  the  defendant,  if  they  believed  the  agreement  was  signed  by  Mr. 

Leader,  senior.     The  Jury  found  a  verdict  for  the  defendant. 


A  conditional  order  had  been  obtained  on  a  former  day,  pursuant  to 
the  liberty  reserved,  against  which — 

Messrs.  Smith,  Q.  C,  and  Freeman^  Q.  C,  now  shewed  cause. — This 
instrument  amounts  to  a  present  demise,  notwithstanding  the  clause  in  it 
to  the  effect  that  leases  were  to  be  perfected  thereafter.  All  the  cases 
upon  this  subject  are  collected  in  Bythw.  Conveyancings  commencing 
at  page  266;  and  the  result  of  them  establishes  that  this  instrument  amounts 
to  a  present  demise.  The  decision  in  Maldon's  cage  (a),  which  has  been 
acted  upon  ever  since  it  was  pronounced,  establishes  that  the  circumstance 
of  a  provision  for  the  execution  of  a  future  lease  does  not  prevent  an 
instrument  like  the  one  in  question  operating  as  a  present  demise ;  the 
same  principle  was  ruled  in  Doe  dem.  Walker  v.  Groves  (b),  where  Lord 
£UeDborough  lays  down  that  the  agreement  for  a  future  lease  '*  was  a 
atipulation  only  for  the  better  security  of  the  lessee '"  and  also  in  Poole 
▼.  Bentley  (c),  which  case,  Taunton,  J.,  said  in  Warman  v.  Faithfid  (d) 


(a)  Cro.  Eliz.  33. 
(c)  12  East,  168. 


ib)  16  East,  244. 
(d)  3  Nev.  &  M.  139. 
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M.  T.  1841.   "lie  almys  coosidered  had  settled  the  kw  upon  this  qoesttoo  ^  umI 
i^Heet^$Ben6h.   Alderman  y.  Neate{a)  ;  D09  dwn.PhiUp  ?.  Benjmmm (h)  are  authorities 


for  the  sune  position.  In  WoodfaiPt  L.  ^  T.  67^  it  is  said — **  Wbalao* 
<'ever  words  amount  to  a  grant,  are  soffideot  to  make  a  leaie:  and  it 
« may  he  laid  down  for  a  rale— -Uiat  whate?er  words  are  saff cteot  to 
«  explain  the  intent  of  the  parties^  that  the  one  shall  difest  binself  of  the 
« possession,  ]aad  the  other  come  iaio  it  lor  any  determinate  time, 
«<  whether  they  run  in  the  form  of  a  Mcense,  cotenant  or;  agreement, 
«<  are  themselves  ei^^ent,  and  will,  in  construction  of  kw,  amount  to 
<<  a  lease  for  jears,  as  effsctuaUy  as  if  the  most  pertinent  words  had 
<<been  made  use  of  for  that  purpose.^  As  to  this  being  a  lease  for 
lives  and  years  coocnrrent,  such  a  deorise  hu  never  been  held  to  be  a 
merger  of  the  term ;  and  I  cannot  see  the  reason  why,  if  the  instmoMnt 
&il  to  give  a  freehold,  at  sboald  not  be  a  good  grant  of  the  term.  Upon 
this  part  of  the  case  MM9W9  v*  May  (c)^may  be  dted :  but  that  case  ia 
also  to  be  foandaa  Jfoor^#/Z.636,anditisreCerred  toin  4  Aic.  il6.879» 
where  It  is  said  that  this  case  ^  is  differently  and  more  correctly  reported 
«  as  to  this  poiiH>  in  Moore ;  lor  there  it  is  considered  as  a  good  sur- 
<<  render,  because  Ihe  aeccmd  lease  was  good  by  virtue  of  the  subsequent 
«*,]ivery.''  The  foUowing  cases  and  authorities  were  also  referred  to : — 
Wright  V.  CmiwrigJU{d);  2  Svg.  on  Pow.  639 ;  Co.Lii.  49,  a;  No^m 
Jfo^.Sl. 


Mr.  Henni  Q.  C,  and  Mr.  LongfieH^  oonlra. — The  manifest  iatenlioft 
of  the  parties,  and  the  circumstance  that  something  more  was  intended 
to  be  done,  as  appears  from  the  passage  as  to  making  a  future  lease,  with 
usual  covenants^  and  which,  we  contend,  renders  thu  instrument  a  mere 
executory  agreement,  will  establish  a  great  distinction  between  the 
present  case  and  the  cases  upon  which  the  defendant's  Counsel  have 
relied.  This  wtU  appear  from  the  cases  of  Painter  v.  Sturgeon  (e)  and 
Morgan  dem.  Dowding  v.  B%99eU(f),  In  the  latter  case,  Poole  f. 
Bentley  was  cited,  and  the  Court  decided  against  it ;  and  Mansfield,  C  J., 
noticed  especially  the  provuo  in  the  agreement  with  respect  to  utwd 
copenante  between  landlord  and  tenant.  It  is  further  to  be  remarked, 
with  respect  to  this  case,  that  it  was  decided  before  Doe  dem.  Walker  ▼. 
GroveSf  and  was  not  cited  in  that  case — which  is  the  only  case  in  which 
an  iastnunent  containing  a  provuion  for  the  insertion  of  '^  usual  cove* 
nants''  was  held  to  be  a  present  demise ;  and  for  thu  reason,  that  whiA 
constitutes  such  covenant,  as  was  observed  by  Chief  Justice  Mansfield  in 
Morgan  dem.  Howding  v.  Bieeell^  must  frequently  be  a  question  for  a 
Jury.    All  the  oases  eked  at  the  other  side.  Doe  v.  Orovee  included. 


(a)  4  M6e.  &  Welsb.  704. 
(0)  Cro.  EL  874. 
(c)  Sioi,  138. 


(»)9A.&E.644;  &  C,  1  P.&DaT.440. 
(<l)  lBor.988. 
(/)    8  Taunt.  60. 
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wene  cases  of  terms  of  years  only ;  and  in  Warman  ▼•  Paithfiil,  and  all  the  M.  T.  1841. 
other  cases  relied  on,  there  was  every  thing  in  the  instrument  to  make  it  Q^een^'^ench, 
amount  to  a  contract  sufficient  at  law,  and  to  give  the  tenant  all  the 
remedies  he  would  have  had  under  a  formal  demise.  In/'  t  v. 
JBrook  (a\  Coleridge,  J.,  says,  "  The  intention  of  the  parties  collected 
^*  from  th^  terms  of  the  instrument  must  determine  whether  that  in- 
^*  strument  be  a  lease,  or  only  an  agreement  f  and  in  Chapman  v. 
Towntr  (6),  the  Court  held  an  instrument  like  the  present  to  amount 
only  to  an  agreement,  upon  the  ground  that  there  was  a  clause  in  it  that 
an  usual  covenants  should  be  inserted  in  a  lease  to  be  perfected.  A 
similar  decision  was  come  to  in  Brashier  v.  Jackson  (c),  although  in  this 
case  it  was  a  part  of  the  instrument  that  the  lands  should  be  entered 
ifnmediately,  arid  the  rent  to  be  paid  from  the  following  September :  and 
Dank  v.  Hunter  (d)  is  an  authority  to  the  same  effect.  The  intention 
of  the  parties  at  the  time  of  the  contract  is  the  ground  upon  which  the 
Courts  always  rest  their  judgments ;  and  in  4  Bac.  Ab.  T,  Leascy  821,  it 
is  laid  down,  thai  *<  If  the  most  proper  form  of  words  of  leasing  are  made 
'^use  of,  yet  if,  upon  the  whole  deed,  there  appears  no  such  intent, 
*<bat  that  it  is  only  preparatory  and  relative  to  a  future  lease  to  be  made, 
*^  the  lav  will  rather  do  violence  to  the  words  than  break  through  the 
"intent  of  the  parties,  by  construing  a  present  lease,  when  the  intent 
"  was  manifestly  otherwise ;"  and  in  support  of  this  position  the  case  of 
Sturgion  v.  Painter  (e)  was  cited;  and  although  No^s  Reports  are  not 
considered  of  high  authority,  this  case  of  Sturgion  v.  Painter  is  relied 
upon  in  support  of  the  judgment  of  the  Court  in  Goodtitle  v.  Way  (f). 
In  the  present  case,  it  is  impossible  to  effectuate  the  intention  of  the 
parties  by  construing  this  a  present  demise,  as  the  freehold  interest 
could  not  pass  thereby.  They  also  relied  upon  the  cases  of  John  v. 
Jenkins  (g%  Broume  ▼.  Warner  (A),  Doe  v.  Smith  (t),  and  Pinero  v. 
Judson  (Ap),  where  the  Court  held  the  instrument  a  present  demise ;  and 
Tyndal,  J.,  pat  it  distinctly  upon  the  ground  of  the  manifest  intention  of 
the  parties  at  the  time  the  instrument  was  executed ;  and  in  all  the  cases 
relied  upon  for  the  defendant,  the  intention  of  the  parties  was  not  done 
violence  to,  the  whole  interest  agreed  on  being  held  to  pass  by  the 
instrument — which  distinguishes  them  from  the  present  case.  The  fol- 
lowing cases  were  also  mentioned  to  the  Court  by  Mr.  LongBeld : — 
Ooodtitle  V.  Way  (/),  Doe  v.  Ashbumer  (m).  Stone  v.  Rogers  (n).  Doe 
T.  Browne  (o),  and  Bicknell  v.  Hood{p). 


(a)  1  Mood.&R.611. 
{c)  6  Mees.  &  W.  649. 
ie)  Noy,  128.    , 
(g)  1  Cr.  &  M.  2*i7. 
(0  6  Easty  589. 
(0  1  T.  B.  736. 
(»)  9  M.  &  W.  443. 


(o)  8  East,  186. 


{h)  6  Mees.  &  W.  100. 
(d)  6  B.  &  k\.  322. 
(f)  1  T.  B.  736. 
(A)  14  Veg.  166. 
(k)  3  Moo.  &  P.  497. 
(m)  6  T.  B.  163. 

(p)  6  Hf€i.  &  W.  104. 
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M.  T.1841. 
QueeH*8Bench, 


Burton,  J.,*  this  day  (9thNov.)  delivered  the  judgmeDt  of  the  Court. 

This  was  an  ejectment  upon  the  title,  brought  hj  the  lessor  of  the 
plaintiff  as  landlord,  to  recover  the  possession  of  certain  lands  described 
in  the  ejectment,  and  held  by  the  defendant  as  his  tenant ;  and  the 
defence  relied  upon  at  the  trial  was,  that  there  was  a  subsisting  demise 
under  which  the  defendant  held  the  lands  in  question.     On  the  part  of 
the  lessor  of  the  plaintiff  this  defence  was  resisted  upon  two  grounds  :  first, 
it  was  insisted,  that  the  instrument  relied  upon  as  a  demise,  and  import- 
ing to  have  been  executed  bj  the  father  of  the  lessor  of  the  defendant, 
was  not  genuine ;  the  signature  of  the  late  Mr.  Leader  being,  as  it  was 
alleged,  counterfeit ;  that  question,  however,  was  left  to  the  Jury,  who 
found  for  the  defendant  upon  it,  and  it  must  now,  therefore,  be  con- 
sidered as  a  genuine  document  between  the  parties.   In  the  next  place,  it 
was  contended  that,  admitting  it  to  be  a  genuine  instrument,  it  did  not 
amount  to  an  actual  demise;  that.it  was  no  more  than  an  executory 
contract,  to  be  afterwards  executed  by  a  more  solemn  conveyance.  This 
was  argued  upon  two  grounds :  first,  it  was  insbted  that  from  the  terms 
of  the  instrument,  and  the  circumstance  of  its  containing  a  clause  for  a 
lease  at  a  future  period  with  usual  covenants,  it  amounted  to  no  more  than 
an  agreement  for  a  future  lease ;  and  secondly,  that  the  term  purported 
to  be  given  or  )igreed  upon,  being  a  term  of  three  lives  or  thirty-one 
years,  and  the  instrument  being  such  that  a  freehold  could  not  pass 
thereby,  being  a  freehold  in  fiituro^  that  it  could  not  amount  to  a  de- 
mise for  thirty-one  years — that  not  being  such  an  interest  as  was  in  the 
intention  of  the  parties  at  the  time  of  the  execution  of  the  instrument ; 
and,  therefore,  that  this  instrument  could  only  be  held  to  be  a  mere 
executory  agreement.     His  Lordship  then  read  the  document,  and  said 
that  if  this  had  been  a  mere  article  for  the  thirty-one  years,  and  had  con- 
tained nothing  about  the  three  lives,  it  would,  in  that  case,  appear  to  him, 
upon  authorities  which  are  very  numerous,  that. this  instrument  would 
clearly  amount  to  an  actual  demise,  with  a  stipulation  for  a  more  formal 
demise — the  stipulation  for  a  more  formal  demise  not  making  it  executory. 
The  contract  was  to  hold  from  the  25th  of  March  next  after  the  date  of 
the  instrument,  and  it  made  the  first  payment  of  rent  to  commence  upon 
that  day,  being  for  the  last  gale  of  the  tenancy  from  year  to  year,  in  order 
lo  prevent  its  operating  as  a  surrender  of  the  tenancy  from  year  to  year ; 
but  that  cannot  affect  the  question  whether  or  not  the  contract  was  ex- 
ecutory. It  appears  to  me  perfectly  plain  that  it  was  an  executed  contract 
from  the  25th  of  March  then  next ;  and,  thus,  that  it  was  a  future  dembe 
to  commence  at  a  certain  specified  time.     This  construction  is  supported 
by  several  recent  authorities  ;  Doe  dem.  Philip  v.  Benjamin — Warman 
v.  Faithfuly   and  other  cases  that  have  been  cited,  establish  beyond  all 

oubt,  that  such  is  the  operation  of  an  instrument  like  the  present,  where 


Thif  cas0  was  argued  before  the  retixement  of  the  late  Lord  Chief  Juatice  Bushe. 
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a  term  of  years  is  the  subject  of  the  contract     But  then,  in  the  present 
case,  we  must  consider  how  far  that  rule  of  construction  maj  be  affected 
hj  the  lives  which  are  included  in  the  present  contract.     With  respect  to 
the  intention  of  the  parties,  it  is  perfectly  clear,  that  the  intention  was  to 
give  the  tenant  a  lease  for  three  lives,  and  for  the  lives  and  life  of  the 
survivors  and  survivor,  and  a  concurrent  term  for  thirty-one  years,  the 
operation  of  which  expressed  properly  would  be  a  freehold  lease  for 
three  lives,  with  a  contingent  remainder  of  thirty-one  years ;  to  commence 
upon  the  25th  of  March  next  following  the  date  of  the  instrument,  but 
the  years  not  to  be  in  legal  existence  until  the  determination  of  the 
Uves.     Now,  it  is  quite  true,  that  thb  intention  fails,  by  the  grant  for 
lives  being  to  commence  at  a  future  time,  and  this  makes  the  contract, 
so  £ur  as  resects  the  lives,  executory ;  but  that  does  not  make  it  execu- 
tory as  respects  the  term  of  thirty-one  years.     The  entire  intention  of 
the  parties  would  be  substantially  effected  by  this  construction  ;  namely, 
that  the  lessee  shall  have  a  freehold  lease  for  the  lives  named,  and  a  chattel 
interest  from  the  25th  of  March  then  next  after  the  execution  of  this 
instrument ;  and  the  term  is  not  thereby  merged,  but  merely  suspended 
while  the  freehold  interest  subsists.      Conceiving,  therefore,  that  the 
grant  for  years  is  effectual  for  years,  and  is  actually  created  and  in  opera- 
tion, and  that  the  contract,  so  far  as  respects  the  freehold  interest,  is 
merely  executory,  we  are  of  opinion  that  the  direction  of  the  learned 
Judge  to  the  Jury  was  quite  correct ;  and  that  the  defendant  is  entitled 
to  hold  the  verdict  which  he  has  obtained. 


M.T.  1841. 
Queen*sBetich, 

^— V ^ 

JONES 

V, 

BUGGAN. 


Rule  discharged. 
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M.T.  1841. 

Queen' tBerteh, 


Nov.  5,  9,  23. 


THOMAS  SWALL  v.  WILUAM  BRUCE  DjaUMftfOND. 


To  a  declare-   A^9VHT^T. — Th^  declarntion  id  this  case  contained  the  common  inde- 

tiOD  ID  tnaeop' 

uuu*  aseump-  hit4iUu9  counts  for  money  lent,  money  paid,  ^c.,  aod  so  much  for  money 

dMt***Ve«S«d  ^^^  "P^"  *"  account  sUted;  the  damages  were  laid  at  £1000.     To  this 

that  the  pro-  declaration  the  defendant  pleaded — first»  non  o^mmpsit ;  apd,  secondly* 

were '  made  ^J  \e$,ye  of  the  Court,  &c,  actio  non  :  because  he  saith  that  the  said 

joiQtIj    with  several  promises  and  undertakings  in  the  said  declaration   mentioned, 

and  the  defen-  were,  and  each  of  them  was,  made  jointly  w^h  one  Thomas  Patrick 

the  ^ '  ^aiDdff  ^^7^^  ^"^  ^^^  ^Y  ^^®  ^^  defendapt  alone,  to  wit,  at  Dublin,  aforesaid, 

iued  the  said  And  the  said  defendant  further  saith,  that  after  the  makinff  of  the  said 

T     P      H     in  *  •  o 

aseumpeit,'  for  s^^^r^  profniseg,  &c.,  to  wit,  in  Michaelmas  Tc^^m  ISSg*  in  the  Court 
^e  ^id*"ti  "S  ^^  *^''  ^^®  ^^  plaintiff  impleaded  the  said  Thomas  Patrick  Hayes  in  a 
promisen,  &c.  certain  plea  of  trespass  on  the  case,  on  promise  to  the  dainage  of  the 
d^la?aS^°*  saidpUintiffof  JpaOOO,  for  npt  performing  the  very  saipe  identical  pro- 
meotioned^aod  mises  and  undertakings  in  the  said  present  declari^tion  ipentioned;  and 
setsed^tL  ^  ^^®  ^^^  T-  P.  Hayes  thereupon,  afterwards*  to  wit,  in  the  said  laat- 
S^^'vr^  ^  mentioned  Term,  made  defence  i^  the  said  ple%  and  bi:9ught  into  the 
casioQ  of  the  ^^^l  Court  there,  to  the  credit  of  tl^e  said  cause,  the  suip  of  J^1872  sterling ; 
iM*of*^eT^d  *"^  **  '®  *^*  ^^^  residue  of  the  paonies  mentioned  in  the  declaration  of 
promises,  &c.,  the  said  plaintiflf  against  him,  pleaded  that  be  did  not  undertake  or  pro- 
IdenticaU^^pr^  mise  in  manner  and  form  as  the  said  plaintiff  had  thereof  compUined 
mutes,  &o.,  in  against  him,  as  aforesaid ;  and  of  that  the  said  T.  P.  Hayes  put  himself 
olaratioD  men-  ^^  ^^®  country,  and  the  said  plaintiff  did  the  like,  and  such  proceedings 
certain  ^  *  ^^^^  thereupon  had  in  the  said  plea :  that  afterwards,  to  wit,  on  the  23rd 
which  the  said  day  of  April  in  the  year  of  our  Lord  .1840,  at  the  said  Court,  the  said 
terwards  pid  P**^"^'^  *"^  ^^®  ^^^  T.  P.  Hayes,  by  their  respective  Attornies,  came 
to  the  plaintiflF,  before,  &c. ;  and  a  Jury  of  twelve  men  being  duly  summoned,  and  to 
tfff     accepted   ^P^^^l^  ^^®  truth  of,  &c.,  being  sworn,  said,  upon  their  oaths,  that  the  said 

the  same  inta-    X.  P.  Hayes  did  undertake  and  promise  in  manner  and  form  as  the  said 

tts/aciton    and         ,     . 

discharge  of  the   plaintiff  had  complained  against  him,  as  aforesaid ;  and  they  then  and 

^    ^hhf/Md   ^^^r®  *»8®8sed  the  damages  of  the  said  plaintiff — on  occassi on  of  the  non- 

been  so  assess-   performing  of  the  said  promises  and  undertakings,  which  were  the  same 

plaintiff  '  re-   i^^n^i^^^l  promises  and  undertakings  in  the  present  declaration  mentioned^ 

plied,  that  he    over  and  above  his  costs  and  expenses  by  him  about  his  suit  in  that  behalf 

did  not  accept  ,    ,  r  j 

and  take   the    expended — to  £350  ;  aud  for  those  costs  and  expenses,  to  6d.,  as  by  the 

J^/^^/JT  ^^  ^®^^»'^>  ^c-»  appears.  Aud  the  said  defendant  in  fact  further  saith,  that 
and  discharge 

of  the  said  causes  of  action  against  the  defendant  in  the  present  action.— To  this  replication 
the  defendant  demurred  specially.  Meld^  that  the  replication  was  had  as  not  being  a 
direct  traverse  of  the  matter  alleged  in  the  plea ;  but  the  plea  being  bad  on  general  de- 
murrer, as  not  being  an  answer  to  the  plaintiff's  declaradou,  the  demurrer  was  OTerruW, 
and  judgment  was  given  for  tha  plaintiff. 
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tfler  thi»  said  sum  of  £1872  h^d  be^Q  30  brotjig)}^  ipto  the  wA  CoMrt  of   ^.  J.  IB4U 

our  said  Lady  the  Queen,  before  the  Queeo  herself,  bj  the  said  T.  P.    Qu^y^enck. 

Hayesi  as  aforesaid,  to  wit,  on,  kc^  to  wit,  lU,  Ibc.,  ^he  a^i4  plaintiff  drew 

out  of  the  said  Court,  and  obtained  pajment  of  ^he  s^d  suip  of  £1872, 

And  the  Bt^d  defendant  in  {eu;t  further  saith,  that  f^terward^  a9d  aftef 

the  giTing  of  the  verdict  aforesaid,  by  the  Jury  i^oresaid»  to  wit,  Qq  t^e^ 

to  wit,  at  &c.,  the  said  T.  P.  Hayes  paid  and  satined  iinto  the  said  plain* 

tiff  the  said  further  sums  of  £350,  and  6d.,  so  assessed  by  the  said  Jury 

for  the  said  plaintiff  as  aforesaid  ;  and  that  the  said  plabtiff  then  ihhI  there 

accepted  the  same  in  satisfaction  and  discharge  of  the  said  daiqaf^  eoate 

and  expenses,  which  had  been  so  assessed  to  him  as  aforesiydy  v^i  Uiift 

the  said  defendant  is  ready  to  verify,  &c. 

To  the  first  plea  the  plaintiff  filed  a  iimiUUr  ;  and  to  the  aecPAd  pl^a» 
preciudi  non  ;  **  Because  he  saith  that  he  the  said  plaintiff  did  »Qt  «f;* 
**  cept  aixd  take  the  said  monies  in  the  said  l^uit-inentiQued  pleft  i«  thai 
**  behalf  alleged,  in  satisfaction  and  discharge  of  the  s|^d  oimims  of  i^i^n 
^against  the  said  defendant,  in  the  said  decll^ration  abovf^  in  ii^ai  heMf 
**  alleged  as  aforesaid," — concludipg  to  the  country.  To  this  repli^sa^iovi 
the  defendant  demurred,  iM^d  ass^ped  the  following  c^Mises  of  special 
demurrer  thereto ;  That  the  said  r^lication  is  neither  i^  pleading  ia  con* 
fession  and  avoidauce,  nor  a  traYOJi^  of  the  said  second  plea,  or  of  any 
allegt^ioo  thereiu  contained :  andt  also,  th^t  the  said  replio^tion  teaders 
an  issue  upon  a  statement  not  contained  in  said  second  plea,  and  con* 
eludes  to  the  country  instead  of  with  a  Terification :  and  also,  that  the 
said  replication  is  argumentative,  apd  no  certain  oi  sM^Cicient  isiiue  can 
be  taken  thereon ;  and  that  it  puts  in  issue  at  once  the  identity  of  the 
promises  in  the  declaration  mentioned  witl^  those  for  breach  whei;eof  the 
plaintiff  formerly  recovered  damages  against  T*  P-  HayeSj^  apd  the  i^ccepl* 
ance^of  certun  monies  ip  satisfaction  thereof ;  and  also,  thjit  the  said  toplir 
cation  is  an  attempt  to  send  a  (question  of  law  to  be  decided  by  a  Jury ; 
and  that  the  si^d  repUcation  is  uncertain,  in  i^Qi  she^g  what  qionies 
and  what  promises  are  th^reia  referred  to :  apd  9jl30^  th^i  the  saijd  repli* 
cation  seeks  to  take  issue  upon  several,  matters  at;  OQi^ei^  epd  thi^t  it  i^  ia 
other  respects  uncertain,  ke. 

Joinder  in  demurrer. 

Mr.  Huttony  mih  whom  was  Mr.  Nehon^  Q^Cf  in  support  of  the 
demurrer. — First,  with  respect  to  the  replication,  it  is  clearly  bad,  for 
the  causes  aligned.  A  party  must  traverse  the  aflf gniiona  of  bis  adver- 
sary in  the  words  of  the  adversary's  pleading,  ^d  uot  trapslate  that 
pleading.  In  this  case,  the  plaintiff  does  not  traverse  the  ideptity  of  the 
promises,  or  the  acceptance  of  the  monies  iix  saiisfacUoa  of  these  pro- 
mises, but  he  draws  i^  conclu3ioa  from  the  plee^  umI  he  then  traverses 
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M.  T.  1841.  the  conclusion  which  he  draws :  this  he  cannot  do ;  WUliams  ▼.  Price  (a), 
Queen'sBeneh.  T<Ubot  T.  Woodhowe  (h).  Every  plea  must  be  direct,  and  not  argu- 
mentatiye ;  Co,  Lit.  bj  Hardy^  303 ;  Bac.  Ah.  T.  Pleas,  L  5  ;  Rex  v. 
Bury{c)\  Com.  Dig.  T.  Plead.  0.\  ^%\  and  in  BedeU  v.  LuU  (d), 
it  is  laid  down  that  a  traverse  should  be  in  the  words  of  the  plea— 
[BuBTON,  J.  You  had  better  shew  that  the  plea  is  not  open  to  general 
demurrer.]— -The  case  of  Purdon  y.  Purdon(e)  establishes  the  sound 
principle  of  the  plea,  viz^  that  payment  by  one  enures  for  the  benefit  of 
the  co-obligors;  so,  where  there  are  joint  promises,  payment  by  one 
enures  for  the  benefit  of  all ;  and  a  recovery  against  one  and  payment,  is  a 
discharge  for  all ;  Com.  Dig.  T.  Exeon.  H.  In  the  case  of  bonds,  it  might 
be  contended  that  this  should  appear  by  the  record,  and  not  by  matter 
in  pais  ;  but  this  is  not  so  in  assumpsit ;  Drake  v.  Mitchell  (f).  Surely, 
satisfaction  by  one  is  satisfaction  as  agunst  all,  whether  the  party  pays  or 
there  is  a  recovery  and  levy  agiunst  him.  In  Drake  v.  Mitchell^  which 
was  an  action  of  covenant,  it  is  taken  for  granted  that  a  bill  in  part  pay- 
ment, by  one  of  several  co-covenantors,  might  have  been  pleaded  as  satis- 
faction of  the  action,  for  the  benefit  of  all ;  and  the  principle  upon  which 
they  are  decided  is  this,  that  the  debt  has  been  satisfied ;  Crawley  v. 
Lidgeat  (g) :  which  case  decides  also,  that  if  a  person  pay  under  exe- 
cution, that  payment  may  be  relied  on  by  a  co-contractor  in  his  plea ; 
and  that  being  admittedly  the  case,  I  cannot  see  how  this  plea  is  objec- 
tionable. 


Mr  Napier  and  Mr.  John  F.  Walker^  contra.— -This  plea  is  bad  on 
general  demurrer.  Where  two  persons  are  jointly  liable,  the  creditor  may 
take  part  from  one  without  discharging  the  other ;  Waiters  v.  Smith  (h)  ; 
Field  V.  Robins  (t).  Another  class  of  cases  are  those  of  sole  liability, 
where  a  smaller  sum  cannot  be  pleaded  as  received  in  discharge,  or  operate 
as  a  satisfaction  of  a  larger  sum,  unless  under  peculiar  circumstances ;  and 
there  is  nothing  of  that  sort  disclosed  upon  the  plea  in  the  present  case. 
Fitch  V.  Sutton  {k) ;  Cumber  v.  Wane  (Q ;  Thomas  v.  Heathom(m).  As 
in  the  last  of  these  cases,  the  plea  in  the  present  case  does  not  shew  that 
there  is  not  more  due  than  is  stated  in  the  plea.  It  is,  moreover,  a  plea 
of  a  verdict,  and  not  of  a  judgment,  and  is  therefore  bad  as  a  plea  in 
bar ;  and  it  is  a  plea  of  a  sum  of  money  recovered  in  a  former  action,  and 
it  does  not  aver  that  the  sum  mentioned  therein  was  received  in  satisfac- 


(a)  3  B.  &  Ad.  995. 

(€)  a  Anders.  178. 

(e)  1  H.&B.339. 

(g)  Cro.  Jao.  338,  343. 

(0  3  Not.  &  P.  236;  S.  C.  8  A.  &  E.  90. 

(0  1  StT.  496;  8.  C.  1  Smith's  L.  C.  147. 


(b)  3  Latw.  1480. 
(d)  Telr.  151. 
(f)  3  East,  351. 
(A)  3  B.  &  Ad.  889. 
(k)  5  East,  229. 
(m)  2  B.  &  C.  477,  480. 
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tion  of  the  promises  meDtioned  in  the  declaration  in  this  case.     With 

respect  to  the  second  hranch  of  the  case,  the  replication,  we  contend,  is    (u^en'sBench. 

sufficient.     It  is  not,  we  admit,  a  traverse  in  the  words  of  the  plea,  but      "— ^-v ' 

it  is  sufficient  if,  by  necessary  inference,  it  answers  the  plea.  StephefCs  ^^ 

PI  236 ;  1  Sound.  B.  312^',  note  (4).  It  is  also  good  upon  the  dbummond. 
ground  that  it  supplies  an  averment  necessarily  implied  in  the  plea,  and 
then  traverses  the  whole  defence ;  2  Sound.  R,  9  ;  Gilbert  v.  Parker  (a) ; 
KeUy  V.  CvUinan  (h) ;  Perreau  v.  Bevan  (c) ;  Farley  v.  Briant  (d)  ; 
and  as  this  is  not  introducing  new  matter,  the  conclusion  of  the  replica* 
tion  b  correct.  No  other  issue  could  have  been  sent  to  the  Jury  which 
would  have  been  materiaL  Again,  this  traverse  is  good  as  a  cumulative 
traverse,  which  may  include  several  facts  going  to  make  up  one  connected 
proposition ;  Purdon  v.  Dickeon  (e)  ;  Brogden  v.  Marriott  (f) ;  Wehh 
V.  Weaiherhy  (g) ;  SeJhy  v.  Bardons  (h) ;  neither  is  it  bad  for  duplicity, 
as  Rohineon  v.  Raley  (t)  and  Crogat^s  case  (k)  clearly  establish  ;  nor 
does  it  send  a  mere  issue  of  law  to  a  Jury,  but  law  mixed  with  facts,  to 
which  there  can  be  no  objection.  Stephen,  PL  234 ;  1  Saund.  R.  23, 
n.  5.  The  cases  of  Doun  v.  Hatcher  (I)  and  Wright  v.  Acres  (m)  were 
also  cited  and  reUed  on :  and  Reynolds  v.  BlackJmm  (n)  to  establish, 
that  if  a  bad  plea  provokes  a  replication,  bad  for  duplicity,  the  defendant 
cannot  demur ;  and  Power  v.  BtUcher  (p)  for  a  precedent  for  the  replica- 
tion in  this  case. 

Mr.  Nelson^  Q.  C,  replied,  and  was  proceeding  to  contend  that  the 
repUcation  consisted  of  two  facts,  on  one  or  other  of  which  the  defendant 
must  take  issue,  when— 

Per  Curiam. — We  wish  you  to  sustain  your  plea,  as  we  do  not  think 
that  it  states  that- the  plaintiff  accepted  the  sum  therein  mentioned  in 
satisfaction  of  what  he  now  claims ;  although  the  plaintiff  in  his  repUcation, 
as  appears  to  us,  seems  to  have  kept  open  to  himself  the  opportunity  of 
shewing  that  the  promises  were  not  identical. 

Mr.  Nelson^  in  support  of  the  plea,  relied  upon  Brown  v.  Wootton  (p) 
and  Wilkinson  v.  Byers  (j),  and  particularly  the  judgment  of  Parke,  J., 
in  the  latter  case. 

(a)  a  Salk.  629.  (b)  3  It.  Law  Rep.  68. 

(e)  5  B.  &  C.  306.  (d)  6  Nev.  &  M.  42. 

(e)  2  Ir.  Law  Bep.  351.  0  2  Scott,  703;  S.  C.  3  Bing.  N.  C.  473. 

(g)  1  Scott,  477;  S.  C.  1  Bing.  N.  C.  503.  (h)  3  B.  &  Ad.  3. 

(i)  1  Bnrr.  316.  {k)  8  Bcp.  66,  b. 

(0  10  Ad.  &  £.  131 .  (m)  6  Ad.  &  £.  736. 

(n)  3  NeT.  &  P.  136.  (o)  5  M.  &  By.  337 ;  S.  C,  103.  &  C.  339. 

(p)  Cro.  Jao.  73.  (q)  I  Ad.  &  £.  106. 
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M.  T.  1 841.       BvBTOir,  J./  this  day  (23rd  Nov.)  delivered  the  judgment  of  the  Court. 

Qkeen'sBeTich,  ^ft^y  stating  the  declaration  and  plea,  his  Lordship  said,  that  the  important 
SMALL  part  of  the  latter  was  the  allegation  that  "  the  said  Thomas  Hayes  paid 
^'  ^*  and  satisfied  unto  the  said  plaintiff  the  further  sums  of  £350.  and  6d., 

**  80  assessed  by  the  said  Jury  for  the  said  plaintiff,  as  aforesaid  ;  and  that 
^'  the  said  plaintiff  then  and  there  accepted  the  same  in  satisfaction  and 
"  discharge  of  the  said  damages,  costs  and  expenses,  which  had  been  so 
"  assessed  to  him  as  aforesaid,  and  this  he  was  ready  to  verify."  To  this 
plea  the  plaintiff  replied,  **  that  he  did  not  accept  and  take  the  said 
^'  monies,  &c.,  in  satisfaction  attd  discharge  of  the  said  causes  of  action 
**  against  the  defendant  in  the  said  declaration  above  alleged ;"  and  this 
replication  concluded  to  the  country.  To  this  replication  the  defendant 
demurred,  upon  the  ground  that  it  was  fkuhy  in  this  respect — that  it  did 
not  take  issue  upon  the  averments  in  the  plea,  but  upon  new  matter 
introduced  into  the  replication  ;  add  also  that  it  concluded  to  the  country, 
when  it  ought  to  have  concluded  with  a  verification.  However,  upon  full 
consideration  of  this  case,  it  appears  to  us  that  the  plea  in  this  case  is 
bad,  and  cannot  be  sustained ;  the  plaintiff's  action  proceeds  upon  an 
assumpsit  to  him  ttoth  the  defendant ;  and  the  defendant's  answer  is  not 
that  the  plaintiff's  action,  or  the  assumpsit  on  which  he  proceeds,  has 
been  paid  or  satisfied,  but  that  the  assumpsit  was  not  made  by  the  defend- 
ant alone,  but  by  the  defendant  conjointly  with  one  Thomas  Patrick 
Hayes ;  and  that  the  plaintiff  brought  an  action  against  Hayes  alone,  and 
obtained  a  verdict  for  a  certun  sum  in  that  suit.  Unquestionably  this 
plea  might  have  be^n  framed  so  as  to  afford  an  answer  to  the  plaintiff's 
demand,  if  it  had  proceeded  with  proper  averments.  But  the  plea  merely 
states  a  termination  of  suit,  which  is  nothing  more  than  satisfaction  to 
the  extent  of  the  sum  then  recovered,  that  is — nothing  more  than  that 
the  plaintiff  recovered  in  that  suit  a  certain  sum  in  satisfaction  :  and  the 
question  is,  in  satisfaction  of  what  was  that  sutn  recovered  ?  It  appears 
by  the  plea  that  this  sum  was  recovered  not  in  satisfaction  of  the  sum 
mentioned  in  the  plea  as  the  sum  for  which  the  action  was  brought ;  the 
sum  recovered  is,  therefore,  a  sum  that  might  be  less  than  the  plaintiff's 
cause  of  suit  or  demand  in  that  action ;  but  that  it  was  recovered  in 
satisfaction  of  the  exact  sum  recovered  in  that  action :  and,  moreover, 
there  is  no  averment  whatever  that  this  sum  recovered  was  in  satisfaction 
of  the  sum  for  which  the  plaintiff  has  brought  his  present  action.  But 
take  this  plea  as  accord  and  satisfation,  it  is  insufficient — for  one  of  these 
persons  might  be  surety  for  another,  or  both  for  a  third  person;  and 
cases  have  been  cited  by  plaintiff's  Counsel,  which  prove  that  a  party  may 
proceed  against  ode  of  several  persons  jointly  liable  to  him  for  his  pro- 
portion of  the  debt,  and  afterwards  proceed  for  the  remainder  of  his 

*  Thii  C9B9  Wit  argued  befdre  Lord  Chief  Justice  Peone&ther  took  hit  seat  opoa 
the  Bench. 
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demand  against  the  others*  It  is  clear,  therefore,  that,  the  plea  in  order  M.  T.  1841. 
to  amount  to  a  bar  of  the  plaintiff's  action,  ought  to  have  averred  the  ^f^'^'^^' 
acceptance  of  the  sum  mentioned  therein  in  satisfaction  of  the  plain- 
tiff's demand  both  against  Hayes  and  the  defendant.  It  then  appears  that 
the  plaintiff,  instead  of  demurring,  replied,  and  no  doubt  the  replication 
is  bad  for  the  reasons  assigned ;  but  the  demurrer  must  be  overruled, 
the  first  fault  being  in  the  defendant's  plea. 

Demurrer  overruled. 


MICHAEL  BARRY, 
Assignee  of  DANIEL  BARTHOLOMEW  FOLEY, 

V. 

Sir  JOSEPH  WALLACE  HOARE,  Bart. 

«*  Whereas  Daniel  Foley,  of  the  City  of  Cork,  gentleman,  in  the 
"  Court  of  his  late  Majesty  George  the  Third,  in  Trinity  Term, 
"  in   the  fifty-eighth  year  of  the  reign  of  the  said  late  King,  before 

"said  late  King,  at  the  King's   Courts  Dublin,  by  bill  without  writ  of  of 'the  conusee, 

<^said  late  King,  and  by  the  judgment  of  the  said   Court,  did  recover  stating  the  re- 

"  against  the  said   Sir  Joseph  Wallace  Hoare,  Baronet,  as  well  a  certain  pojerj  o^  the 

**debt  of  £764.  19s.  8d.  sterling,  by  the  acknowledgment  of  the  said  ceeded,  *^And 

•*Sir  Joseph,  as  £2.  14s.  4d.  of  the  like  money,  which  to  the   said  (th®econ1i]^)Ti 

"  Daniel  in  said  Court  were  adjudged  for  his  damages,  which  he  sustained  since  dead,  and 
"  as  well  by  reason  of  the  detention  of  the  said  debt,  as  for  his  eipeoses 


Junes, 

In  a  scire  /a» 
dot  at  the  suit 
of  the  assignee 
of  the  pergonal 
representative 


B.  F.,  admin- 
istrator of  the 
said  D.  F.  de* 
ceased,  by  his 
deed  duly  exe* 
on  ted  the  jadg- 


**  and  costs  by  him  laid  out  about  his  suit  in  that  behoof,  whereof  the 

**  said  Sir  Joseph  is  convicted,  as  it  appears  to  us  of  record,  and  which 

**  said  debt  has  not  yet  been  paid.     And  the  said  Daniel  is  since  dead ; 

^aud  afterwards  D.  B.  Foley,  administrator  of  the  said  Daniel  deceased,   ment  debt  ud 

«*  by  his  deed,  duly  executed  the  judgment  debt  and  damages,  according   g^d^^^ccord^ 

•*to  the  form  of  the  statute,  &c.,  to  Michael  Barry  transferred  and    ing  to  the  form 

,  ^-«  t    #         of  the  statute 

^  aasigned,  as  by  the  memorial  and  record  of  same  in  our  Court  before   in   gQoh  case 

•*  as  remain  and  appear,  as  we  have  received  information  from  the  said    ^^'t  *°^  PJ!" 

"  Michael  in  our  Court  before  us,  and  because  the  said  Michael  hath  BL.  tie  plain- 
tiff, transferred 
and  assigned, 
as  by  tbe  said  mamorial,"  &c. :— JXeitf,  upon  special  demurrer  to  this  writ— ^{rs^,  that  it 
was  not  necessary  to  state  in  the  writ  the  time  of  the  death  of  the  connsee ;  eectmdlu^ 
that  it  was  sufficiently  shewn  tiiat  the  assignment  was  executed  after  the  deatli  of  the 
coDusee ;  thirdly,  that  it  sufficiently  appeared  that  administration  to  the  conusee  was 
obtained  before  the  execution  of  the  assignment,  the  document  therein,  amounting  to 
this,  that  D.B.F.  6eth^  administrator,  assigned; /ot^Afy,  that  the  same  statement 
supplied  the  want  of  an  averment  that  the  conusee  died  intestate,  as  it  imported  that  D. 
B.  F.  was  the  legal  administrator  of  the  conusee,  and  whether  he  was  so  to  an  intestate, 
or  administrator  with  the  will  annexed,  is  not  material ;  and  where  the  administration  is 
not  granted  to  the  plaintiff,  but  to  the  party  tiiirough  whom  he  derives,  it  is  not  neoessan' 
to  make  jirofert  of  the  letters  of  administration,  or  set  out  the  particulars  thereof ; 
fifthly y  that  It  was  not  necessary  to  make  profert  of  the  assignment,  the  memorial  being 
the  auignmerU  \  and  eixthlify  that  it  is  not  necessary  to  specify  the  time  of  the  entry  of 
the  memorial  upon  the  roll. 

O 
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Queen*  sBench. 


**  besought  as  for  a  fit  remedy  to  be  provided  for  him  in  that  behalf,  aod 
**  we»  willing  that  justice  be  done  therein,  do  command  you,  as  we  for- 
"  merly  commanded  you,  that  by  honest  and  lawful  men  of  your  bailiwick 
''  you  cause  to  be  made  known  to  the  said  Sir  Joseph,  that  he  be  before 
^<usat  the  Queen's  Courts  on  the  15th  day  of  April  next  coming,  to 
^<  shew  if  he  hath  or  knoweth  any  thing  to  say  for  himself  why  the  ^d 
<<  Michael  should  not  have  his  execution  against  him  for  the  debt  and 
^Mamages  aforesaid,  according  to  the  force,  form  and  effect  of  the 
"  remedy,  recovery  and  assignment  aforesaid,  if  he  shall  see  it  expedient 
"for  him;  and  further  to  do  and  receive  what  our  said  Court  before 
"  us  shall  then  and  there  consider  in  that  behalf,  and  have  you  then 
"there  the  names  of  those  whom  you  shall  cause  it  to  be  made  known 
"  to  him,  and  this  writ.     Witness,  &c.,  at  (he  Queen's  Courts." 

To  this  writ  the  defendant  demurred  specially,  and  assigned  the  fol- 
lowing causes  of  demurrer  :-*"  That  it  does  not  appear  by  the  said  writ 
"  when  the  said  Daniel  Foley  died,  or  that  he  died  intestate  or  before  the 
"  execution  of  the  said  deed  of  assignment,  nor  that  the  said  Daniel 
"  Bartholomew  Foley  ever  obtained  letters  of  administration  to  the  said 
"  Daniel  Foley,  or  at  what  time  or  from  what  Court  he  obtained  such 
"  letters  of  administration,  or  what  sort  of  letters  of  administration  he 
"  obtained,  or  that  he  obtained  them  before  the  execution  of  said  deed 
"  of  assignment  or  after  the  death  of  said  Daniel  Foley  ;  nor  is  it  stated 
"  in  said  writ  that  the  said  Daniel  Bartholomew  Foley  was  administrator 
"  of  said  Daniel  Foley,  and  that  it  is  not  stated  in  said  writ,  nor  does  it 
"  appear  thereby,  that  any  memorial  of  the  deed  of  assignment  in  said 
"  writ  of  scire  facias  mentioned   was  entered  in  roll  of  parchment  or 
"  vellum  kept  for  that  purpose  in  the  office  where  said  judgment  was 
"  entered,  or  that  said  judgment  was  entered  in  any  Court,  or  that  said 
^  memorial  was  perfected  after  the  death  of  the  said  Daniel  Foley,  or 
"  whether  it  was  perfected  before  or  after  adminbtration  granted  to  the 
"  said  Daniel  Bartholomew,  or  upon  what  day  such  memorial  was  per- 
"  fected,  or  whether  said  memorial  was  perfected  by  said  Bartholomew 
"  Foley,  or  was  under  seal,  or  that  any  memorial  of  said  assignment  was 
"  perfected  pursuant  to  the  statute  or  otherwise,  or  that  any  entry  of 
"  such  memorial  was  made  on  any  roll ;  and  that  no  profert  b  made  of 
"  said  deed  of  assignment,  nor  is  it  stated  whether  same  exists  or  is  lost, 
"  and  that  said  Michael  has  not  by  said  writ  shewn  any  title  to  revive  said 
"judgment,  or  to  take  out  execution  thereon  in  his  own  name,  and  that 
"  said  writ  of  scire  facias  is  in  other  respects  uncertain,  informal,  and 
"  insufficient." 
Joinder  in  demurrer. 


Mr.  Lane^  in  support  of  the  demurrer. — One  set  of  the  objections 
xelate  to  Daniel  Foley,  the  others  to  Daniel  B.  Foley ;  and  with  respect 
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to  the  causes  of  demurrer  as  to  the  memorial  of  the  assignment,  I  will  T.  T.  1841. 

not  argue  them  ;  but  with  respect  to  Daniel  Foley,  the  only  averment  is,  ^^''^^f^' 

that  he  is  dead,  not  that  he  died  before  the  assignment  of  the  judgment ;  babrt 

nor  is  it  stated  that  he  died  intestate.     In  1  Chitty  PL  287  or  289,  it  is  ^' 

HOARE 

laid  down  that  a  time  must  be  stated  when  every  material  and  traversable 
fact  happened.     There  is  no  authority  precisely  in  point  as  to  the  present 
objection ;  but  the  cases  most  analogous  to  this  occur  where  an  executor 
sues  for  rent  which  accrues  due  ;  and  in  such  cases  it  has  been  decided 
that  the  time  of  the  testator's  death  must  be  shewn.     Secondly,  with 
respect  to  the  averments  as  to  D.  B.  Foley — in  the  first  place,  it  is  not 
stated  that  he  was  administrator  of  Daniel  Foley  ;  secondly,  the  nature 
of  the  administration  is  not  stated ;  thirdly,  no  time  is  stated ;  fourthly, 
it   is  not   stated   that    administration  was  obtained  before  assignment. 
In  Fletcher  v.  Pogson  (a),  which  was  a  scire  faciei  against  bail,  the 
declaration,  after  reciting  the  recognizance,  and  that  the  plaintifif  in  the 
original  action  became  bankrupt,  and  that  the  plaintiffs  in  the  scire  facias 
were  chosen  his  assignees,  and  then  proceeded — '*  Now,  on  behalf  of  the 
plaintiffs,  as  assignees  as  aforesaid,''  without  stating  any  assignment,  it  was 
admitted  that  the  omission  was  a  good  ground  of  demurrer  to  the  decla- 
ration.    All  the  assignments  should  be  set  out.  In  Purdon  v.  Purdon  (&), 
and  in  Malcomson  v.  Gregory  (c),   both  assignees  were  put  upon  the 
record  ;  and  so,  in  every  case,  the  previous  assignment  must  be  referred 
to.     The  precedent  given  in  2  Chitty^s  PL  592,  states  the  testator's  will 
and  the  appointment  of  the  executors ;  and  the  same  form  is  followed  in 
2  Chittifs  PL  1 28,  the  precedent  of  a  declaration  by  the  indorsee  of  an 
executor ;  and  in  9  WenU  PL  555,  558,  the  forms  of  declaring  by  an 
administrator  with  the  will  annexed,  and  by  an  executor  of  an  executor, 
are  given,  setting  out  these  particulars.     Would  it  be  sufficient  to  say, 
"  A.  B.,  assignee  of  the  administrator  of ,  assigned,"  &c.  ?  More- 
over, no  one  could  assign  this  judgment  but  one  who  had  a  prerogative 
administration ;  and  that  would  be  a  sufficient  reason  for  requiring  the 
plaintiff  to  shew  upon  the  record  the  nature  of  the  administration  in  this 
case.     In  this  country,  a  scire  facias  is  in  every  respect  analogous  to  a 
declaration,  and  should  be  governed  by  the  same  rules,  and  subject  to 
the  same  strictness  as  regulates  that  form  of  pleading. 

Mr.  Napier  and  Mr.  Orpen,  contra. — ^With  respect  to  the  first  objection,^ 
that  it  does  not  appear  when  Daniel  Foley  died,  that  was  one  of  the  points 
of  demurrer  in  Henry  v.  Keliy  (d),  and  was  overruled.  As  to  the  second 
objection,  that  it  does  not  appear  h.e  died  intestate,  that  is  an  indirect 


(a)  3  B.  &  C.  192. 
(c)  1  Hud.  &  B.  14. 


(b)  1  Hod.  &  B.  229. 
{(i)  2  Hud.  &  B.  091. 
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T.  T.  1841.  objection  to  the  grant  of  administration,  which  is  the  act  of  a  Court  of 
Qtieen'sBetich.  competent  authority ;  and  upon  that  ground  the  objection  is  untenable  ; 
FiTi.  Ab.  T.  Executors  (Z.  a,  6),  pL  41 ;  iVby,  137  ;  Pearson  v.  Arch^ 
dekin(a);  and  with  respect  to  the  third  objection,  it  is  sufficiently 
averred  that  the  assignment  was  executed  after  the  death  of  Daniel  Foley, 
by  the  words  "  afterwards  D.  B.  Foley,  administrator  of  the  said  Daniel 
deceased,  &c.,  assigned  ;'^  and  this  objection,  and  also  the  objection  as  to 
when  or  in  what  Court  letters  of  administration  were  obtained,  or  that 
they  were  obtained  before  the  assignment,  are  all  answered  by  the  case  of 
Bruce  v.  Cooke  (b).  The  only  real  ground  of  objection  is  as  to  the  state- 
ment of  administration.  It  is  necessary,  first,  to  consider  the  nature  of 
a  scire  facias.  In  Blackston  v.  Martin  (c),  Jones,  C.  J.,  said — "  A  scire 
^^ facias  is  in  the  nature  of  a  bill  in  Chancery,  and  for  this,  such  certunty 
"  is  not  expected  as  the  common  law  requires ;  and  all  scire  fadais  are 
"  in  such  a  manner,  and  if  it  be  otherwise,  it  ought  to  come  from  the 
'<  other  side.  And  for  this,  because  the  constant  course  is  so,  he  concluded 
*<  for  the  plaintiff.^  In  this  opinion  the  other  Judges  agreed,  and  that 
the  proper  form  of  a  scire  facias  is  regulated  by  precedent  and  course  of 
the  Court.  The  Earl  of  Shrewsbury  v.  Lewson  (c?),  which  was  a  scire 
facias  in  Chancery  by  plaintiff  as  administrator,  upon  a  recognizance  of 
£4000,  conditioned  for  the  performance  of  covenants.  An  objection  was 
taken  for  want  of  profert  of  letters  of  administration — <*  But  because  it 
<*  was  in  a  writ  founded  on  the  record,  and  the  course  is  not  to  mention 
"  it  in  writs,  and  so  be  all  the  precedents  in  the  Chancery,  it  was,  therefore, 
"  ruled  to  be  well  enough.**  In  Morgan  v.  Odium  (e)  the  scire  Jitcias 
stated,  that  the  conusor  died  seized  of  certain  lands — demurrer,  that  the 
estate  of  which  he  was  seized  was  not  stated — the  Court  of  Exchequer 
first  allowed  the  demurrer,  but  afterwards,  on  considering  the  precedents 
long  in  use,  they  overruled  it.  So  also  in  Henry  v.  KeUy^  Bushe,  O,  J., 
in  answer  to  one  of  the  objections  in  that  case  to  the  form  of  the  sdre 
fadas^  said — <*  But  that  is,  and  has  beidn  as  long  as  can  be  traced^  the 
constant  form  known  and  used  in  this  country ;"  and  a  similar  answer 
was  given  to  a  like  objection  by  the  Court  of  Exchequer  in  the  Attorney^ 
General  v.  Sirr  (f).  The  case  of  Henry  v.  Kelty^  when  properly  con- 
sidered, rules  the  present  case.  In  strictness  of  pleading,  it  should 
have  appeared  in  that  ease — that  J.  Cooke  made  a  will — that  he  ap- 
pointed T.  Harrick  his  executor — that  he  obtained  probate  in  the 
Prerogative  Court,  and  that  he  assigned  the  judgment  as  executor; 
yet  that  precedent  was  held  good  on  special  demurrer,  as  according  to 


(a)  2  H.  &  B.  670.  (*)  1  H.  &  B.  318. 

(c>  Latch- 112 ;  8.  C,  Sir  W.  Joie%  90.    (<0  Cro.  Eliz.  592. 

(#)  1  Al.  &  N.  300,  note.  (f)  2  Law  Rec.  N.  S.  142. 
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the  course  of  the  Court.  It  was  admitted  that  an  executor  may  assign  T.  T.  1841. 
effectually  before  probate,  although  an  administrator  cannot  before  ad-  Q^t^^^^neh. 
ministration  ;  but  an  executor  must  do  so  a$  executor.  An  assignment  barrt 
by  him  suojure  would  not  bind  him  in  his  representative  capacity  :  Com. 
Dig',  T.  Estoppel,  note  a ;  the  same  principle  is  stated  in  1  PhiL  on 
Ev.  398.  Therefore,  unless  the  scire  facias  in  Henry  v.  Kelly  be  read 
as  stating  an  assignment  by  Harrick  as  executor,  it  would  be  defective- 
Why  that  should  be  considered  as  its  real  construction  will  appear  by  a 
reference  to  the  statute  (9  G.  4,  c.  5,  ss.  1,  2)enabling  conusees  and  their 
representatives  to  assign  judgments.  There  is,  first,  the  deed  of  assign- 
ment; and,  secondly,  the  memorial  (the  record)  of  the  assignment  which 
contains  every  thing  essential ;  and  the  memorial  *<  b  conclusive  evidence 
of  the  assignment,  and  of  the  facts  contained  in  the  assignment  :**  and  it 
must  decide  whether  the  assignment  was  made  by  D.  B.  Foley  as  admin- 
istrator, or  in  his  own  right ;  and  it  is  conclusive  as  to  that :  for  every 
essential  allegation  is  recorded,  and  by  that  alone  is  to  be  established. 
Thb  has  been  expressly  laid  down  by  Burton,  J.,  in  Magmre  v.  Arm^ 
strong  (a),  and  he  afterwards  proceeds  to  shew  that  unless  the  memorial 
contains  the  statutable  requisites,  there  is  no  valid  assignment.  It  is, 
therefore,  by  the  memorial  that  the  validity  of  the  assignment  is  to  be  tried. 
Where  the  plaintiff  cUims  through  a  personal  representative  of  the  conusee, 
it  must  appear  on  the  memorial  that  that  person  was  personal  representa- 
tive, otherwise  there  would  be  no  valid  assignments  The  Officer  is  bound 
to  see  that  it  is  a  valid  assignment  before  he  enrols  it.  In  Anonymous  (h) 
there  was  an  application  to  the  Court  for  directions  to  the  Officer,  where 
be  refused  to  enrol  an  assignment  executed  only  by  one  of  three  executors 
of  the  conusee ;  and  in  Lee  v.  Macarty  (c),  there  was  a  similar  implication 
to  the  Court.  The  Court  will  presume  that  the  Officer  has  done  his 
duty,  and  that  unless  the  present  assignment  was  by  the  administrator  as 
suchy  the  memorial  would  not  have  been  received  ;  and  we  have  a  right 
to  assume  that  it  was  executed  by  a  party  capable  of  making  a  valid 
assignment.  In  Hohhouse  v.  Hamilton  (d).  Lord  Redesdale  said — «  He 
**  was  of  opinion  that  by  the  true  construction  of  the  act,  the  party  is 
**  bound  and  concluded  by  what  appears  on  the  record,  although  the  assign- 
**  ment  might  have  been  forged, — and  that  payment  to  the  assignee  on 
**  record  would  be  good  payment ;"  we  are  the  assignee  upon  record,  and 
if  payment  to  such  assignee  is  good,  what  right  has  a  party  to  set  up  a 
defence,  which,  not  denying  his  own  liability,  or  making  any  claim  of 
right,  or  any  objection  of  merits,  impeaches  a  matter  of  record ;  and 
does  that  on  mere  possibility  ?  Any  objection  of  the  kind  relied  on  should 


(a)  1  H.  &  6.  317,  note, 
(c)  S.  &  B.  96. 


(b)  3  Law  Rec.  O.  S.  375. 
id)  1  Sch.  &  Ij.  208. 
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M.  T.  1841.  be  made  by  plea.  It  may  be  further  remarked,  that  this  is  not  the 
Queen'sBeneh.  pleading  of  Counsel — the  writs  are  all  prepared  in  the  office,  and  this  is 
BARBT  the  form  in  use  for  a  long  time,  and  always  sanctioned  by  the  Court.  It 
does  not  appear  that  there  was  any  other  bonum  notabile  except  the 
judgment,  and,  therefore,  it  must  be  presumed  that  administration  was 
granted  in  Dublin ;  Huthwaite  v.  Phaire  (a) ;  and,  at  all  events,  any 
objection  for  not  shewing  the  Court  by  which  administration  was  granted 
is  for  plea ;  Stokes  t.  BiUe  (b).  The  Court  will  make  every  presumption 
against  captious  objections;  Pugh  v.  Robinson  (c)^  and  Kajfe  v.  JRol' 
Un(d).  There  are  no  English  precedents,  as  there  is  no  statute  in  England 
analogous  to  the  Irish  act,  upon  this  subject. 


Mr.  Lane,  replied. 


Nov.  24. 


Burton,  J.,  this  day  delivered  the  judgment  of  the  Court. 
After  reading  the  scire  Jacias,  and  also  the  special  causes  of  demurrer, 
his  Lordship  said,  that  the  first  cause  of  demurrer  to  the  scire  Jhcias  was 
for  not  stating  the  time  when  the  death  of  the  conusee  of  the  judgment 
took  place.     Generally  speaking,  the  time  of  the  death  of  the  conusee  is 
not  material  in  a  scire  facias  by  the  assignee,  and  there  is  nothing  in  this 
case  which  appears  to  make  it  so,  and  its  omission  is,  therefore,  no  ground 
of  demurrer  to  this  writ,  as  it  would  not  be  a  ground  of  demurrer  to  a 
declaration.     It  was  objected  in  the  next  place,  that  it  was  not  shewn  in 
the  writ  that  the  assignment  was  executed  after  the  death  of  Daniel 
Foley  ;  but  that  is  sufficiently  averred  in  the  writ,  which,  after  stating 
the  recovery  of  the  judgment,  proceeds — **  And  the  said  Daniel  is  since 
<<dead,  and  afterwards  D.  B.  Foley,  administrator  of  the  said  Daniel 
<<  deceased,  by  his  deed  duly  executed  the  judgment  debt  and  damages 
<<  aforesaid,  according  to  the  form  of  the  statute  in  such  case  made  and 
<<  provided,  to  Michael  Barry  transferred  and  assigned,  as  by  the  said 
"  memorial,"  &c.     The  next  objection  was,  that  it  was  not  shewn  by  tho 
writ  that  administration  was  obtained  before  the  execution  of  the  assign- 
ment ;  but  that  is  also  sufficiently  supplied  by  the  averment  in  the  scire 
faciasy  that  D.  B.  Foley,  administrator  of  the  said  Daniel,  assigned,  &o«, 
which  amounts  to  this,  that  D.  B.  Foley,  being  administrator  of  Daniel, 
assigned  to  the  plaintiff.     The  next  objection  was,  that  it  was  not  averred 
in  the  scire  Jacias  that  the  conusee  died  intestate,  but  it  is  sufficiently 
shewn  in  the  passage  just  referred  to,  that  D.  B.  Foley  was  administrator 
of  Daniel,  which  imports  that  he  was  legal  administrator ;  and  whether 
he  was  so  to  an  intestate,  or  administrator  with  the  will  annexed,  is  not 


(a)  1  Scott'8  N.  C.  43. 

(C)  1  T.  R^iir. 


{h)  6  B.  &  C.  498. 
(rf)  0  T.  B.  1«4. 
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material.  The  administration  not  being  granted  to  tbe  pbiintiff,  but  to  M.  T.  1841. 
the  person  through  whom  he  derived,  he  is  not  required  to  make  profert  Queen'sBencA. 
of  the  letters  of  administration ;  and  in  the  case  of  a  derivative  admi-  barry 
nistratioQ  it  is  not  necessary  to  set  out  the  particulars,  as  a  denial  of  the 
party's  being  administrator  at  the  time  of  assignment  would  have  put 
all  these  matters  in  issue.  The  whole  of  that  proposition  is  expressed 
IB  Barnes*  Notesy  167,  that  it  is  not  necessary  in  the  case  of  a  derivative 
administration  to  set  out  these  particulars.  The  remaining  causes  of 
demurrer  are  objections  as  to  the  statement  of  the  assignment ;  the  assign* 
'  raent  is  in  these  words': — <'  the  said,  &c.,  by  his  deed  duly  executed  the 
"judgment-debt  and  damages  aforesaid,  according  to  tbe  form  of  the 
*'  statute  in  such  case  made  and  provided,  to  Michael  Barry,  transferred 
**  and  assigned,  as  by  memorial  and  record  remaining  in  our  Court,  &c., 
"  appeared.**  The  defects  alleged  by  the  demurrer  to  lie  to  this  statement 
are  as  follows :  here  his  Lordship  repeated  ^the  several  causes  of  demurrer 
assigned  to  this  part  of  the  scire  JaciaSy  and  said — as  to  the  objection 
that  there  is  no  profert  of  the  assignment,  or  averment  that  it  was  lost, 
that  is  answered  by  the  case  of  Maguire  v.  Armstrongs  in  which  it  was 
held  that  the  memorial  was  the  assignment ;  and  with  respect  to  the 
statement  of  the  time  of  entry  of  the  memorial  upon  the  roll,  that  objec- 
tion was  taken  by  demurrer  in  Henry  v.  Kelly y  and  overruled ;  and  that 
objection  was  also,  as  were  the  other  objections  taken  to  this  part  of  the 
writ  in  this  case,  relied  on  and  overruled  in  Bruce  v.  Cooke :  and  it 
appears  to  me  perfectly  plain  that  a  denial  by  plea  of  nul  tiel  record  puts 
all  valid  objections  upon  the  record  in  issue ;  and  that,  therefore,  upon 
these  grounds  the  demurrer  ought  to  be  overruled. 


Judgment  for  the  plaintiff. 


ANONYMOUS. 


Nov,2A. 


Mr.  Kinahan  applied  in  this  case  to  have  the  name  of  a  burgess  struck   The    appeal 
off  the  burgess  roll.     The  application  was  made  under  the  50th  section    ?^*^?°^*'" 
of  the  3  &  4  Vic.  c.  108,  which  gives  an  appeal  to  this  Court  against  the   tionofthe3&4 
decision  of  the  Revising  Barrister ;  and  allows  the  right  of  the  party  to    Zl^ns^    A^^' 
be  on  the  roll  to  be  objected  to  in  the  manner  provided  in  resp^ect  to    right  of  a  bur- 
freemen,  under  the  9th  section  of  the  same  statute.  uMii*the  "ur^ 

gess  roll,  being 
,....*..,  *     proceeding 

analofloiiB  to  an  application  for  an  information  ^n  the  nature  of  a  pui  wammloy  cannot  be 

moyed  within  the  last  four  days  of  Term. 
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Queen's  Bench,        This  application  is  analogous  to  a  motion  for  liberty  to  file  an  infor- 

ANONTMOUS    mation  in  the  nature  of  a  quo  warranto^  and  is  therefore  subject  to  the 

rules  which  relate  to  a  proceeding  of  that  kind ;  and  for  that  reason  it 

cannot  be  made  within  the  last  four  days  of  Term. 

No  rule. 


ANONYMOUS. 

Abo.  30. 

It  18  an  inflex-  This  was  an  application  to  revive  a  judgment;  the  judgment  was  more 

ciurtl^th^t^M  t^an  twenty  7^^  ^^^  *°^  ^^®  affidavit  stated  generally  that  payments 

affidavit  for  li-  of  interest  had  been  made  to  a  recent  period  on  foot  of  the  judgment, 
bertyto  issuea 
scire  facias  to 

revive  a  judg-        Pbnnefathee,  C  J.,  said  the  affidavit  was  defective  in  not  stating  the 
ment,    if    the  - .  ,  .  ,  ,.    .  i        . 

judgment     be  particulars  of  the  payments  of  interest,  which  were  relied  on  as  keeping 

ye^oldTmnTt  the  judgment  alive.      He  begged  it  would  be  understood  for  the  future, 

specify  the  par-  ji^^t  when  applications  of  this  nature  were  made,  and  the  judgment  was 

the  payment  or  over  twenty  years  old,  the  Court  would  require  that  the  affidavit  should 

payments     of  jp^cify  the  particulars  of  the  payment  or  payments  of  interest  relied  on — 

on;  viz.,  the  sum  or  sums  paid — where  and  when,  and  by  whom  and  to  whom, 

by  whoiT^Mci  8uch  payment  or  payments  were  made.     He  wished  this  to  be  under- 

to  whom,   the  gtood  as  a  general  and  inflexible  rule. 

payment       or  ^        j 

payments  were 

made. 


STEPHEN  CRAWFORD  . 

V. 

ROBERT  LEA  MCDONNELL  and  CHARLES  DEVINE. 
SAME  V.  Rev.  CHARLES  MCDONNELL. 

Itis^^egn-    This  was  an  application  to  set  aside  the  proceedings  in  these  causes  for 

larijy    to   in-    :.-effularity ;  upon  the  ground  that  the  two  defendants  in  the  first  cause 
elude        more    »r«^<15^»«"J  »     r  o  ,     ,       ..  is.   j         •     .   <»u 

than  one  de-    were  included  in  one  cdpiasy  and  three  declarations  filed  against  the 
fendant    in    a 
capiasy  and  de- 

olare  ajuinst  them  separately  afterwards.  .   ,    „  ,  ...        j 

Thenotioe  of  motion  to  set  aside  proceedings  ought  to  state  on  whose  beh  ilf  the  motion  is  made. 
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defendants,  for  the  same  cause  of  action,  vis.,  a  bin  of  exchange  to  which    H,  T.  1841. 

they  were  parties;   and  as  to  the  third  defendant,  upon  the  ground    Q^^^i^sBench* 

that  he  was  not  served  with  the  capias.     The  notice  of  motion  was  only    crawfori) 

entitled  in  the  first  cause.     The  affidavit  of  Luke  Byrne,  the  process-  ^* 

server,  sUted  that  on  the  5th  of  November  he  personally  served  the    m'donnell. 

defendant  with  the  writ  or  process  and  the  notice  at  foot,  by  delivering 

unto  and  leaving  with  the  defendant  in  Christopher  M^Auley's  shop  in 

Fleet  street,  in  the  city  of  Dublin,  a  true  copy,  &e.     The  Rev.  Mr. 

McDonnell,  in  his  affidavit,  deposed  ^  Uiat  he  positively  saith  that  he 

^  never  was  personally  or  at  all  served,  at  noorn  to  by  thg  said  Luke 

"  Bifrne}^  and  added,  that  he  had  made  diligent  search,  and  that  no  such 

person  as  Christopher  M'Auley  lived  in  Fleet-street ;  and  that  the  three 

actions  were  brought  for  the  recovery  of  the  amount  of  one  bill  of 

exchange. 

Mr.  Bowen  Thompson^  in  support  of  the  application,  relied  upon  the 
facts  stated  in  the  affidavits. 

Mr.  RogsrSf  on  the  other  side,  said  as  to  the  defendant  Robert  Lea 
M'Donnell,  he  had  given  a  plea  of  confession  by  another  Attorney,  in 
the  action  brought  against  him,  and  he  was,  therefore,  out  of  the  present 
application.  And  with  respect  to  the  objection  that  Devine  is  included 
in  the  same  capias  with  Robert  Lea  McDonnell,  there  is  no  objection 
whatever  to  such  a  proceeding.  In  Veo.  Sf  BU.  Pr.  64,  it  is  said* that 
^  The  names  of  four  defendants  may  be  included  in  one  writ  of  capias 
**  ad  respondendum ;  and  it  is  not  necessary  that  the  cause  of  action 
<*  should  be  joint,  because  four  are  inserted  ;  for  the  plaintiff  may  join 
<'  four  defendants  in  one  writ  for  four  different  and  several  causes  of 
"  action,  and  afterwards  declare  against  all  or  as  many  of  them  as  he 
''  pleases ;  the  writ  being  thus  considered  merely  process  to  bring  the 
<<  parties  into  Court."  And  with  respect  to  the  third  defendant — ^his 
swearing  to  not  having  been  served  with  the  process  is  mere  quibbling 
founded  upon  a  mistake  into  which  the  process-server  fell,  instating  Mr. 
M<Auley's  shop  to  be  in  Fleet-street,  instead  of  Temple-bar. 

Pbnnefatheb,  C.  J. 

This  motion  cannot  be  sustdned  upon  any  of  the  grounds  relied  on. 
With  respect  to  Robert  Lea  McDonnell,  he  has  giveli  a  plea  of  confession 
in  the  action  brought  agsunst  him ;  and,  therefore,  so  far  as  he  is  con- 
cerned, this  motion  is  perfectly  nugatory.  Secondly,  so  far  as  respects 
the  Reverend  defendant,  the  application  on  his  behalf  must  be  refused 
upon  the  grounds  of  the  special  pleading  in  his  affidavit.  Thirdly,  in  this 
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M.  T.  1841.    <:ase  there  is  do  groutid  whatever  for  the  objection,  that  two  of  the 
Queen' •Bench,    defendants  were  included  in  the  same  eapiag. 


CRAWFORD 
MCDONNELL. 


Crampton,  J. 

There  are  two  objections  to  the  notice  of  motion  in  this  case ;  first, 
that  it  is  not  made  on  behalf  of  any  person — either  on  behalf  of  the  de- 
fendants generally,  or  of  any  one  defendant.  Secondly,  there  are  two 
distinct  causes  in  Court,  and  the  notice  of  motion  is  only  entitled  in  one. 
The  practice  is  not,  as  stated  by  Mr.  Thompson,  to  include  only  one 
defendant  in  a  capias  ;  but  it  is  laid  down  in  Mr.  Ferguson* $  Practice^ 
that  several  defendants  may  be  included  in  the  same  capias. 


Motion  refused  with  costs. 


*  The  following  u  the  passage  to  which  his  Lordship  referred  :~^' In  the  Common 
Pleas  and  Qoeen's  Bench  there  is  no  limit  to  the  number  of  defendants  which  may  be 
inserted  in  the  capiat;  bnt  in  the  Exchequer  it  appears  to  be  nnnsual  to  insert  the 
names  of  more  than  four  defendants,  a  course  which  certainly  is  not  conformable  to  the 
principles  of  law,  which  require  all  defendants  who  are  to  be  jointly  sued,  to  be  named 
in  the  one  writ  commencing  the  proceedings  ;  but  in  point  of  practice  it  appears  of 
little  importance,  as  the  defendants,  however  brought  into  Court,  when  once  there,  may 
be  proceeded  against,  according  as  their  liability  is  joint  or  severaL  And,  furthermore, 
in  the  practice  of  the  Exchequer  it  is  not  unusual  or  improper  to  join  in  the  one  com- 
mon law  subpcBua  four  defendants,  against  each  of  whom  the  plaintiff  may  have  a 
different  cause  of  action."—!  Fer.  Pr,  137,  128. 
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BULL  V.  COLLIER. 

_                _,  Hilary  Term. 

(Common  Pleas.)                                   *  Nov.  5. 

This   was  an  action  of  special  assumpsit. — The  declaration  contained  JJj^nK^'Ss^ 

two  counts.     The  first  count  stated  that  one  John  Daly  was  tenant  to  trained    the 

the  plaintiff  for  a  house  and  premises,  and  was  indebted  to  Uie  plaintiff  ^qk   ^^  ^e- 

as  landlord  in  a  certain  sum  of  money,  to  wit  £10.  10s.  for  rent  payable  fendant  under- 

took  to  pay  the 

oat  of  said  premises,  and  due  by  the  said  John  Daly ;  and  that  while  the  amount  of  the 

said  rent  was  owbg  and  continuing  to  be  due,  the  said  plaintiff  distrained  5®^^^;*"^  ^°"' 

certain  goods  and  chattels  for  a  distress,  and  which  goods  and  chattels  so  discontinuance 

distrained  were  in  value  worth  more  than  the  amount  of  said  rent,  and  said  ^j^  the  distress 

plaintiff  continued  in  the  possession  of  the  said  distress,  and  while  he  was  in  li&^Qg   l>«en 

possession  under  and  by  virtue  of  said  distress,  and  was  entitled  to  sell  and  withdrawn  and 

dispose  of  the  same  according  to  law,  the  defendant,  in  consideration  that  S^^^^j!*^^"* 

the  plaintiff  would  forbear  to  sell,  and  would  give  up  the  said  goods  to  the  said  the    tenantr— 

John  Daly,  and  would  forego  his  right  to  continue  the  said  distress,  promised  promise  of  the 

the  plaintiff  that  he  would,  within  a  certain  period  of  time  which  was  to  defendant  was 

,,._  ,^._  11.. IT..  -1*    collateral 

expire  on  the  1st  of  January  1841,  pay  to  the  plaintiff  toe  amount  of  the  promise,    and 

said  rent,  and  that  the  plaintiff,  relying  on  the  said  promise  of  the  defend-  ^^^  ^®-  *^ 

ant,  and  at  the  request  of  the  defendant,  withdrew  the  distress,  and  gave  averment    of 

up  to  the  said  John  Daly  the  goods  and  chattels  so  distrained  on,  and  gave  pHncipalinone 

up  and  abandoned  the  right  to  continue  the  said  distress,  and  to  sell  the  count,  and  of 

sud  goods  and  chattels  for  payment  of  the  said  rent,  of  all  which  the  de-  quest  in    the 

fendant  had  notice,  and  the  said  period,  within  which  the  defendant  pro-  ??*®'^»  ^°  which 

,     ,                                                                           ^  the  promise  to 

mised  to  pay  him,  the  plaintiff,  the  amount  of  the  rent,  had  elapsed,  and  pay  was  stated 

yet  the  defendant  had  not  paid  the  same  or  any  part  thereof  to  the  J^on  ^^reques? 

plaintiff,  although  often  requested,  nor  has  any  other  person  paid  the  ^^^^  ^*'^  °^" 

,         ,            .        ,          -  .       .,.   1            1           . .  jections  to  the 

same,  but  the  entire  thereof  is  still  due  and  unpaid.  declaration  on 

The  second  count  stated,  that  one  John  Daly  was  tenant  to  the  plaintiff  *P®^**^  demur- 
of  a  certain  dwelling  house,  and  was  indebted  to  the  plaintiff  as  landlord 
b  the  sum  of  £10.  10s.,  and  while  the  said  rent  was  due,  the  plaintiff  dis- 
trained goods  on  the  premises  worth  more  in  value  than  the  amount  of 
said  rent,  apd  being  in  possession  under  and  by  virtue  of  said  distress, 
the  defendant,  in  consideration  that  the  said  plaintiff  would  forbear  to  sell 
the  said  goods  and  chattels  for  the  said  rent,  and  give  up  the  said  goods 
and  chattels  to  the  said  John  Daly,  and  would  forego  his  right  to  con- 
tinue the  said  distress,  promised  the  plaintiff,  that  in  case  the  said  John 
Daly  did  not  pay  the  plaintiff  the  said  rent  on  or  before  the  1st  of  January 
1841,  the  said  defendant  should  and  would  pay  the  same  to  the  said 
plaintiff  upon  request ;  and  the  pUintiff  averred  that,  relying  on  the  said 
promise,  and  at  the  request  of  the  defendant,  he  withdrew  the  distress 
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and  gave  up  to  the  said  John  Daly  the  goods  and  chattels  so  distraioed, 
and  gave  up  and  abandoned  his  right  to  continue  the  said  distress,  and  to 
sell  the  said  goods  and  chatteb  for  payment  of  the  rent,  of  all  which  the 
defendant  had  notice ;  and  the  said  John  Daly  did  not  pay  the  said  rent 
or  any  part  thereof  on  or  before  the  said  Ist  day  of  January  1841,  or  at 
any  time  whatever ;  and  yet  the  said  defendant  has  not  paid  the  same, 
akhough  often  requeited^  nor  has  any  person  paid  the  same«  but  the  entire 
thereof  is  still  due  and  unpaid. 

To  these  counts  the  defendant  demurred  specially.  As  to  the  first 
count ;  first,  that  it  averred  no  good  consideration  in  law ;  secondly^ 
that  it  averred  no  sufficient  performance  on  the  part  of  the  plaintiff  of  the 
consideration  averred,  and  that  such  performance  was  insufficiently  stated ; 
,and  thirdly,  that  the  promises  of  the  defendant  appear  by  the  said  first 
count,  to  be  collateral,  and  in  the  nature  of  a  warranty,  and  there  b  no 
averment  of  any  default  of  the  principal  debtor. 

As  to  the  second  count — the  first  and  second  grounds  were  the  same  as 
the  two  first  groundis  of  the  preceding  count ;  and  thirdly,  because  it  ap- 
pears by  the  said  second  count,  that  the  promises  of  the  defendant  were 
to  pay  as  a  surety,  on  default  of  the  principal  debtor  to  the  plaintiff 
upon  request,  and  there  is  no  averment  of  any  request  by  the  plaintiff. 


Mr.  Michael  Ba/rry^  in  support  of  the  demurrer. — In  reference  to 
the  two  first  causes  of  action,  which  are  applicable  to  both  of  the  counts  of 
the  declaration,  there  is,  in  the  first  place,  ^  no  legal  constdevalion  in  law 
to  support  the  assumpsit.  Forbearance,  which  is  the  apparent  consi- 
deration, must  be  for  a  specified  period,  or  for  a  reasonable  time,  whereas 
in  this  declaration  it  is  indefinite ;  Baker  v  Jacob  {a)  ;  Chitty  on  Cant. 
38.  Moreover,  the  party  who  has  been  induced  to  forbear  must  have  a 
legal  clum  for  the  demand  forborne,  at  the  time  of  the  forbearance^ 
Barber  v.  Pox  (b)  ;  and  there  is  nothing  on  the  face  of  the  declaratioa 
to  shew  that  the  distress  made  was  a  legal  one. — [Tobbens,  J.  Does 
not  the  relation  of  landlord  and  tenant  appear,  and  the  averment  that  rent 
is  due  ?] — That  is  not  sufficient ;  for  a  non-compliance  with  any  of  the 
requisites  of  the  6  &  7  FF.  4.  c.  76  s.  6,  makes  the  landlord  a  trespasser. 
— [Tobbens,  J.  He  need  not  state  more  in  his  declaration  than  would  be 
required  in  a  general  avow^.] — If  there  is  any  thing  in  the  consideration 
averred,  it  is  the  abandonment  of  the  distress ;  for  the  return  of  the  goods 
is  not  of  service  to  the  defendant,  or  of  detriment  to  the  plaintiff:  the 
right  to  dbtrain  still  continues,  and  could  not  be  extingubhed  by  parol.— ^ 
[Ball  J.  It  is  to  forego  hb  right  to  continue  the  dbtress  made,  not  to 
forego  his  right  to  dbtnun,  and  when  he  gives  up  the  goods,  he  does 
what  he  has  undertaken*]*^!  come  then  to  the  main  objection  contained 


(a)  1  Boltt.  41. 


ih)  1  Staxk.  3ro« 
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in  the  third  cause  of  demurrer  to  the  first  count,  vii^  that  this  was  a 
collateral  undertaking,  and  that  there  is  no  averment  of  a  default  in  the 
principal.  The  debt  is  the  debt  of  the  tenant ;  and  where  a  defendant 
comes  in  aid  of  another,  so  that  there  is  a  remedy  against  both,  the 
undertaking  is  collateral  $  Birkmyr  v.  Darnell  (a) ;  IRrkham  v.  Mar* 
tm  (h).  There  is  nothing  on  the  face  of  the  declaration  to  shew  that 
the  debt  of  the  tenant  was  extinguished — nothing  to  shew  his  dis- 
charge from  liability  ;  and  this  case,  therefore,  comes  within  that  class  of 
cases,  that  on  a  promise  to  discharge  the  debt  of  another,  which  is  not 
thereby  extinguished,  the  surety  is  entitled  to  a  notice  of  the  default 
of  the  principal ;  Fish  v.  Hutchinson  (c) ;  Batesby  v.  Brooksheck  {d) ; 
and  in  the  case  of  Morris  v.  Clewshy  (e).  Lord  Ellenborough  lays  it  down 
that,  where  the  form  of  action  makes  it  necessary  to  declare  upon  the 
guarantee,  an  application  to  the  principal  must  be  stated  on  the  record. 
On  the  other  side  the  cases  of  Williams  v.  Leaper  (f),  and  Edwards  v. 
£eilif  (g),  will  be  relied  on ;  but  they  are  very  distinguishable  from  this 
case,  inasmuch  as  in  them  the  goods  distnuned,  and  which  were  liable, 
were  delivered  up  to  the  party  promising,  whereas  in  this  case  the  goods 
under  distress  were  returned,  not  to  the  defendant,  but  to  the  tenant. 
This  distinction  is  recognised  in  Thomas  v.  WilHams  (A),  and  confirmed 
by  the  opinions  of  the  Judges  in  Tomlinson  v.  Oett  (i). 

As  to  the  third  cause  of  demurrer  to  the  second  count,  viz.,  that  on  the 
hce  of  it,  the  pleader  has  relied  on  a  collateral  undertaking  of  the  de- 
fendant to  pay,  as  a  surety,  on  the  default  of  the  principal  debtor,  upon 
request^  and  there  is  no  averment  of  any  request  by  the  plaintiff.  Such 
an  actual  request,  under  such  circumstances,  is  absolutely  necessary,  and 
the  declaration  must  aver  it  distinctly  and  specially ;  Birks  v.  Tippett  (k) : 
for  where  a  defendant  is  chargeable  on  a  collateral  promise,  the  general 
allegation  of  licet  s<Bpius  requisitus  b  not  sufficient ;  SeUnan  v.  King  (I) ; 
Hm  V.  Wade  (m). 


H.  T.  1M3. 
CommonPteas, 


Mr.  Whiteside  and  Mr.  OLeofry  agunst  the  demurrer,  were  directed 
by  the  Court  to  confine  themselves  to  the  third  cause  of  demurrer  on 
each  of  the  counts. 

The  declaration  demurred  to  is  a  fac-simile  of  the  precedents  in  2  WefnU. 
on  Pleads  and  in  the  case  of  jBorretf  v.  TriMttf^  (n).  The  sole  foundation 


(a)  1  Sail.  37. 
(c)  3  WiU.  94. 
ie)  4  M.  &  S.  674. 
ig)  6  M.  &  S.  304. 


(5)  3  B.  &  Al.  618. 
ii)  Cro.  Jao.  500. 
(f)  3  Burr.  1806 ;  S.  C,  3  Wils.  303. 
(A)  10  B.  &  C.  664. 


(i)  6  Ad*  &  El.  564  ;  S.  C,  1  N.  &  P.  588.      {k)  \  Saund.  31. 
(0  Cro.  Jao.  188.  (m)  Cro.  Jac.  583. 

(it)  4  Taunt  117. 
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H.  T.  1842.  OD  which  the  argument  of  the  other  side  rests  is,  that  this  was  a  col- 
CommonPleoi,  lateral  undertaking;  hut  it  has  been  expressly  decided,  that  it  is  an 
original  undertaking  on  the  part  of  the  defendant ;  WUliami  ▼.  Leaper ; 
Edwards  v.  Kelly.  The  defect  of  their  argument  lies  in  the  assump- 
tion, that  after  the  distress  the  tenant  still  continued  liable  for  the  rent ; 
and  no  case  has  been  cited  to  shew,  that  while  the  goods  were  under 
distress,  there  was  a  debt  owing  by  the  tenant  to  the  pkintiff,  for  which 
he  might  have  been  sued  pending  the  distress.  Therefore,  no  debt  being 
due  by  the  tenant  at  the  time  of  the  distress,  or,  as  Baily,  J.,  expressed  it 
in  Edwards  v.  Kell^f  ^Vthe  debt  being  suspended  at  the  time  the  promise 
was  made,''  the  undertaking  could  not  have  been  to  pay  the  debt  of  another, 
and  was,  therefore,  original  and  not  collateral.  And  in  the  same  case 
Holroyd,  J.,* expressly  states,  that  "  If  debt  were  brought  for  the  arrears 
"  while  the  goods  were  under  distress,  the  tenant  might  plead  the  distress 
.  <<  in  answer,  which  shews  that  the  debt  was  for  the  time  suspended, 
<<and  the  considen^tion  for  the  promise 'was  a  fresh  consideration,  not 
<*  merely  moving  to  the  tenant,  but  to  those  who  made  the  promise  to 
<*  pay  a  debt  which  at  that  time  did  not  exist  as  the  debt  of  another.'* 
This  is  the  true  principle  on  which  this  case  rests.  '  It  has  been  said,  that 
in  Williams  v.  Leaper  and  Edwards  v.  KeUy^  the  goods  were  given  up 
to  the  defendant,  and  not  to  the  tenant ;  but  nothing  was  said  in  those 
cases  about  giving  up  the  goods  to  any  person,  but  merely  of  desisting 
from  the  distress.  This  case  is  exactly  the  same  in  principle  as  that  of 
a  tradesman,  having  a  lien  upon  goods  in  his  possession,  parts  with  them 
on  the  promise  of  a  third  party  to  pay  the  demand ;  and  such  a  promise 
has  been  held  to  be  an  original  promise ;  ffotUditch  v.  Milne  (a) ;  Cast- 
Ung  V.  Aubert  (b).  The  consideration  is  the  giving  up  of  the  goods  in 
general,  and  not  to  any  particular  person.  What  matters  it  in  law  ta 
whom  the  property  is  given,  when  the  consideration  is  the  parting  with 
it  ?  That  was  a  detriment  to  the  pluntiff,  on  which  the  promise  was  made 
at  the  time  that  no  debt  was  due  by  the  tenant.  The  case  of  Thomas  v. 
Williams  recognises  and  confirms  those  of  Williams  y.  Leaper  SLud  Edwards 
V.  Kelly,  and  the  conclusion  drawn  from  them  in  Chitiy  on  Contracts,  5 1 2, 
is,  that  "  If  the  consideration  be  the  creditor's  resignation  of  a  lieu  or 
<<  charge  on  goods,  which  afforded  him  a  remedy  or  fund  to  enforce  pay- 
"  ment,  the  case  does  not  fall  within  the  statute." 

As  to  the  objection  to  the  second  count,  on  the  ground  that  no  special 
request  by  the  plaintiff  to  the  defendant  has  been  averred — the  promise  is 
to  pay  within  a  particular  period,  viz.,  the  1st  of  January  1841,  which 
had  passed  at  the  time  of  filing  the  declaration,  and,  therefore,  no  special 
request  was  necessary,  on  the  same  principle,  that  if  the  money  was  to 
be  paid  at  the  plaintiff's  house,  no  special  demand  need  have  been 


(a)  8  £«p.  N.  P.  C.  86. 


(b)  2  East,  336. 
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alleged.  At  all  events,  there  is  an  averment  of  a  request  in  the  declara- 
tion, and  the  Court  will  infer  that  it  was  made  hy  the  plaintiff;  and  their 
only  objection  being,  that  no  request  was  made  by  the  plaintiff,  they 
cannot  take  advantage  of  the  want  of  time  and  place;  BowdeU  v.  Par- 
torn  {a).  In  fact,  the  objection  could  not  be  taken  on  general  demurrer, 
and,  therefore,  not  in  the  general  way  in  which  this  special  demurrer  has 
been  drawn. 


H.  T.  1842. 

CommcnPleeu. 

BUIX 

v. 

COIXUEB. 


Mr.  NapieTy  in  reply. — The  real  and  substantial  question  is,  whether 
the  promise  in  this  case  was  original  or  collateral.  It  is  treated  as  colla- 
teral by  the  plaintiff  in  the  second  count  of  his  declaration,  which  makes 
it  in  some  measure  Afelo  de  se.  All  the  English  precedents  and  authorities 
in  which  prombes  of  this  nature  were  held  to  be  original,  were  cases  in 
which  the  defendant  had  the  possession  of,  or  an  interest  in,  the  goods 
distrained  ;  and  the  goods  consequently  continued  to  be  the  debtor, 
whereas  in  this  case  they  ceased  to  be  so  by  the  very  contract.  The 
true  test  of  what  constitutes  a  collateral  or  an  original  undertaking  is 
the  extinction  or  non-extinction  of  the  intermediate  debt.  In  this  case 
there  has  been  no  extinction,  and  even  if  a  suspension,  it  was  put  an  end 
toby  the  re-delivery  to  the  tenant — ^for  that  re-delivery  re-vested  the  plain- 
tiff's right  against  the  tenant ;  Lear  T.Edmondi  (b) ;  Hudd  v.  Ravener  (c) ; 
Jjsuee  Trant  v.  Fogarty(d)y  where  the  Court  stated  that  a  distress 
without  a  levy  was  no  satisfaction  of  the  rent  due.  In  Williams  v.  Leapevy 
and  Edwards  v.  KeUy^  the  defendant  got  the  goods  subject  to  a  trust,  and. 
became  qxMsi  bailiff  to  the  landlord.  The  goods  were  the  fund  out  of  which 
the  rent  was  to  be  pud ;  and  the  undertaking  was  to  make  the  common 
fund  available  for  that  purpose.  The  transaction  was  a  virtual  sale  of  the' 
distress,  insomuch  that  if  the  goods  had  been  sold,  and  the  proceeds  applied 
for  any  other  purpose,  the  pluntiff  could  have  maintained  an  action  for 
money  had  and  received  against  the  defendant ;  for  although  paid  through 
the  defendant's  hands,  yet  it  was  out  of  the  tenant's  goods.  In  ffoulditcl^ 
V.  3filne,  on  which  the  Counsel  on  the  other  side  relies,  Lord  Eldon 
considers  the  [Possession  of  the  goods  as  the  material  point ;  for  he  said—- 
**  If  a  person  get  goods  into  his  possession,  on  which  the  landlord  had  a 
"  right  to  distrain  for  rent,  and  he  promised  to .  pay  the  rent,  although  it 
<<  was  clearly  the  debt  of  another,  yet  a  note  in  writing  was  not  neces- 
^^sary."  And  in  Castling  v.  Aubert  a  similar  principle  is  laid  down  by 
Mr.  Justice  Le  Blanc.  The  distinction  on  which  we  rely  will  be  found 
in  1  Wms.  Saunders,  21 1,  c.  n.  1 ;  and  the  same  criterion  has  been  adopted 
in  the  late  case  of  Green  v.  Cresswell  {e). 


(a)  10  East,  859. 
(c)  5  B.  Moore,  642. 


{b)  1  B.  &  Al.  167. 
{d)  Bat«7, 16^  II. 


(e)  2  P.  &  P.  436. 
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With  regard  to  the  abMoce  of  a  special  request  in  the  second  ooanC, 
it  b  clear,  that  there  is  no  averment  of  an  application  to  the  principal  by 
the  plaintiflf— -and  the  undertaking  being  treated  as  collateral  in  the  count,  it 
is  clearly  bad.  The  case  of  Bowd^U  v.  Pwrtans  is  not  in  point,  inasmuch 
as  in  the  first  count  in  that  case,  there  were  averments  of  the  defendant's 
acts  which  superseded  the  necessity  of  a  special  request  on  the  part  of 
the  plaintiff ;  but  nothing  of  that  kind  is  to  be  found  in  this  declaration  ; 
and  in  the  second  count  there  was  the  averment  which  is  wanting  in  this 
case,  vis.,  that  the  plaintiff  did  request  of  the  defendant. 


J<m.81. 


DOHBBTT,  C.  J. 

This  b  an  action  of  assumpsit.  The  declaration  contains  two  counts. 
The  first  count  states,  that  on  the  6th  of  April,  one  John  Daly  was 
tenant  to  the  plaintiff,  and  was  indebted  to  him,  as  hb  landlord,  in  a  cer- 
tab  sum  for  rent ;  and  that  on  that  day,  and  while  the  said  rent  continued 
due,  the  plaintiff  distrained  certain  goods  and  chattels  then  being  on  the 
premises,  as  and  for  a  distress  for  the  said  rent,  and  which  goods  were  worth 
more  than  the  said  rent ;  and  plaintiff  continued  in  possession  of  said 
dbtress  from  the  6th  to  the  9th  of  April,  and  was  entitled  to  sell  and  dis- 
pose of  the  same,  for  the  purpose  of  satisfying  the  said  rent ;  and  that  the 
defendant,  on  said  9th  of  April-.-4n  consideration  that  the  plaintiff  would 
forbear  to  sell  the  goods  and  chatteb  for  said  rent,  and  would  give  up  the 
goods  and  chatteb  to  John  Daly  (the  tenant),  and  would  forego  his  right 
to  continue  said  dbtress — promised  the  pluntiff  that  he  the  said  Richard 
Collier  should  and  would,  on  or  before  the  1st  of  January  1841,  pay  the 
plaintiff  the  amount  of  the  said  rent;  and  the  plaintiff  avers,  that,  relying  on 
said  promise,  he  did  then  and  there,  at  the  request  of  the  defendant,  withdraw 
said  distress;  and  gave  up  to  the  said  John  Daly  (the  tenant)  the  said  goods 
and  chattels,  and  abandoned  his  right  to  continue  said  dbtress — and  of  all 
which  the  defendant  had  notice ;  and  the  said  period,  within  which  the 
defendant  promised  to  pay,  has  long  since  elapsed :  yet,  the  defendant  has 
not  paid  the  same,  nor  any  part  thereof,  although  often  requested ;  nor 
has  any  other  person  paid  the  same. 

The  second  count  b  similar  to  the  first  in  its  commencement; — ^here  the 
promise  is,  that  the  defendant  promised  the  plaintiff  that  in  case  the  said 
John  Daly  (the  tenant)  should  not  pay  the  plaintiff  the  said  rent,  on  or 
before  the  1st  of  January  1841,  he,  the  defendant,  should  and  would  pay 
the  same  to  the  pluntiff,  upon  request :  and  the  plaintiff  avers  that,  relying 
upon  the  promise  of  the  defendant,  he  did  then  and  there,  and  at  the  request 
of  the  defendant,  forthwith  withdraw  the  distress  and  gave  up  to  Daly 
(the  tenant)  the  goods  and  chattels  so  dbtrained,  and  abandoned  hb  right 
to  continue  said  distress,  and  to  sell  the  goods  for  the  payment  of  the  rent — 
of  all  which  the  defendant  had  notice — and  Daly  did  not  pay  the  rent  on 
or  before  the  Ist  of  January  1841,  or  at  any  time ;  and  said  period  has  long 
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since  passed — of  which  the  defendant  had  notice ;  and  yet  he  had  not  pidd   H.  T.  1 843. 
the  same,  although  often  requested,  since  the  Ist  of  January  1841.  CommonPleas. 

It  will  be  observed,  that  the  first  count  of  this  declaration  treats  this 
as  an  original,  and  the  second  as  a  collateral,  promise. 

To  both  of  those  counts  the  defendant  has  demurred  specially,  and 
assigned  several  grounds ;  many  of  which,  however,  if  not  formally  aban- 
doned, were  not  pressed  at  the  argument,  and  it  becomes  necessary  to 
notice  only  the  one  ground  of  demurrer,  as  far  as  regards  the  first  count, 
viz.  that  the  several  promises  and  undertakings  in  the  first  count 
mentioned,  appear  thereby  to  have  been  a  warranty  on  the  part  of 
the  said  Richard  Collier,  as  surety  for  the  said  John  Daly;  and  it 
does  not  appear  thereby,  nor  is  it  averred,  that  there  was  any  default 
made  in  the  payment  of  the  rent  therein  mentioned  by  or  on  the 
part  of  the  said  John  Daly,  the  person  primarily  liable  thereto.  On  a 
careful  examination  of  the  several  cases  which  have  been  cited  in  the 
argument,  it  will  be  found,  that  wherever  a  promise  by  a  defendant,  on 
the  giving  up  of  a  distress,  or  the  forbearing  to  sue  a  third  person,  has  been 
held  binding  as  an  original  promise,  the  consideration  has  moved  to  the 
party  who  has  made  the  promise.  The  goods  have  been  delivered  up  to 
him,  and,  not  as  in  this  case,  where  it  is  expressly  averred  that  they  were 
given  up  to  a  third  person  (the  tenant)  other  and  different  from  the  person 
who  makes  the  promise.  I  am  of  opinion  that  the  prombe  here  must  be 
taken  to  be  a  collateral,  not  an  original  one ;  and  that  the  demurrer 
must,  from  the  cause  above  stated  and  assigned,  be  disallowed.  And  it 
has  been  considered,  that  with  respect  to  the  second  count,  it  is  on  a 
collateral  promise — an  undertaking  that  in  case  John  Daly  (the  tenant) 
should  not  pay  the  plaintiff  the  said  rent  on  the  day  mentioned,  he 
the  defendant  (Richard  Collier)  should  and  would  pay  the  same  upon 
request;  and  yet  it  does  not  appear,  nor  is  it  averred,  that  Richard 
Collier  was  ever  requested  to  pay  the  same,  by  the  plaintiff  or  any  person 
qualified  to  make  the  request.  We  are  of  opinion  that  it  was  necessary 
to  aver  the  making  a  special  request,  and  that  the  general  averment  of 
Ucet  S€Bpe  requisitus  is  not  in  this  case  sufficient. 


TOBBENS,  J. 

I  wish  to  give  my  reasons  for  concurring  in  the  opinion  of  my  Lord 
Chief  Justice,  the  case  having  stood  for  judgment  for  some  time^ — not 
because  it  was  of  any  importance  in  itself,  but  as  involving  a  principle 
which  the  Court  was  anxious  to  bvestigate  before  they  came  to  a  deci- 
sion on  this  subject.  An  action  is  brought  in  nature  of  one  on  a 
guarantee,  in  which  the  defendant  undertakes  to  discharge  the  rent  due 
by  a  tenant,  on  a  delivery  of  certain  goods  and  chattels  which  had  been 
distnuned,  and  were  in  possession  of  the  landlord ;  not  to  the  party  un- 
dertaking to  pay  the  rent,  but  to  the  tenant  himself.     There  b  no  case 
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H.  T.  1S42.    which  I  have  been  able  to  disco?er  in  which  a  re-delivery  of  that  kind  to 
CcmmmiPleas.    ^^^  tenant,  has  been  held  to  be  a  good  consideration  to  the  party-making 
the  promise.      It  will  be  found  in  all  the  cases,  begining  with  WiUianu 
V.  Leapevy  Castling  v.  Aubertf  and  Edwards  v.  Kelli/y  that  the  con- 
sideration  for  the   promise   flowed  to   the  person   promising,   by  the 
delivery  of  the  distrained  articles  to  him,  which  he  might  deal  with  after- 
wards as  he  pleased.     The  same  principle  will  be  found  in  HotUditch  v. 
Milne  (d);  and  in  the  later   case   of  Tomlinson  v.   Gellf  to  which  I 
more  particularly  refer,  as  containing  the  judgment  of  Mr.  Justice  Pat- 
teson,    whose  opinion  has  been  referred  to  as  a  commentator,  on  the 
principle  of  the  foregoing  cases,  in  that  learned  Judge's  edition  of  Saun- 
der^s  Reports.     Now,  in  this  latter  case,  the  defendant  pleaded  that 
the  promise  was  a  collateral  undertaking  to  pay  the  debt  of  another,  to 
which  plea  the  plaintiff  demurred,  bringing  under  the  consideration  of  the 
Court  the  direct  question,  whether    the   undertaking  was  original  or 
collateral.     In  that  case,  Mr.  Justice  Patteson  says : — **  It  is  alleged, 
"  however,  that  a  new  consideration  arose  from  the  discontinuance  of  the 
"  suit.     I  do  not  think  it  is  a  new  one.     The  cases  on  that  point  have 
<<  been  where  something  was  given  up  by  the  plaintiff,  and  acquired  by 
**  the  party  making  the  promise,  as  the  security  of  goods  for  a  debt.  Good' 
<<  man  v.  C?iase  (a),  was  decided  expressly  6n  the  ground,  that  by  the  dis- 
<<  charge  of  the  original  debtor  out  of  culltody  the  debt  was  gone,  and, 
<*  consequently,  the  promise  could  not  be  to  pay  the  debt  of  another.** 
This  is  the  principle  on  which  my  judgment  in  this  case  rests ;  and  it  is 
sustained  as  well  by  moral  as  by  legal  justice.  The  landlord  abandons  the 
distress,  and  gets  as  a  security  the  original  undertaking  of  a  third  party,  to 
whom  the  goods  are  delivered — that  this  party  is  not  aggrieved,  because 
he  may  arrange  with  the  tenant  the  terms  on  which  he  will  re-deliver 
to  him  the  goods  distrained ;  and  the  tenant,  under  this  arrangement,  is 
only  liable  to  htm  for  that  debt  which  was  originally  due  to  the  landlord, 
but  which,  by  the  interference  of  the  third  party,  he  is  not  called  upon  to 
discharge  under  the  pressure  and  consequent  inconveniences  of  a  distress. 
I  have,  therefore,  come  to  the  conclusion,  that  there  is  no  consideration 
stated  in  the  first  count,  to  support  that  count  as  an  original  undertaking 
on  the  part  of  the  defendant.     I  am  of  opinion,  also,  that  the  second 
count  is  bad  on  special  demurrer,  as  not  averring  a  special  request. 


Ball,  J. 

The  only  difficulty  I  have  had  in  the  case  is  as  to  the  first  count,  not 
by  reason  of  any  perplexity  in  the  law  on  the  subject,  but  from  passages 
which  are  to  be  found  in  the  judgments  in  one  of  the  cases  which  has 
been  relied  on  in  the  argument,  and  which  appear  to  militate  against 

(a)  1  Barn.  &  Aid.  297 
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wbat  18  apparentlj  the  true  construction  of  the  law.  Primd  facie  the 
promise  is  a  collateral  promise  ;  but  authorities  have  been  cited  to  shew, 
that  though  primd  fade  it  is  a  collateral  promise,  such  promises  have, 
under  somewhat  similar  circumstances,  been  held  to  be  original  promises. 
These  authories  are  Williams  v.  Leaper,  Castling  v.  Aubert,  Houlditch 
V.  Milne,  and  Edwards  v.  Kelly,  As  to  the  first  of  these  cases,  the 
landlord,  who  was  the  plaintiff,  does  not  appear  to  have  actually  dis- 
trained ;  but  the  goods  were  left  in  the  possession  of  the  defendant,  and 
out  of  the  goods,  as  it  was  understood,  the  plaintiff  was  to  be  paid  the 
amount  of  his  rent.  In  Castling  v.  ^u6tfr^,  the  plaintiff  gave  up  certain 
securities  on  which  he  had  a  lien,  to  the  defendant,  who  thereupon  un- 
dertook to  indemnify  him ;  and  the  obvious  intention  of  the  transaction 
was,  that  those  securities  should  be  treated  as  a  fund  out  of  which  the 
debt  claimed  by  the  plaintiff  was  to  be  paid.  The  dealing  between  the 
parties  in  Houlditch  v.  Milne  was  substantially  of  the  same  character, 
viz.  that  the  plaintiff  had  a  lien  on  the  goods  delivered  up  to  defendants. 
In  Edwards  v.  Kelly  the  facts  were  so  far  different  from  Williams  v. 
Leaper,  that  the  goods  had  been  actually  distrained,  and  in  the  possession 
of  the  plaintiff,  who  gave  them  up  to  the  defendant,  on  the  undertaking 
that  they  were  to  be  sold,  and  that  his  rent  was  to  be  paid  out  of  the 
proceeds.  So  that  in  every  one  of  these  cases  the  goods  were  delivered 
up  to  the  defendant^  and  for  the  express  purpose  of  enabling  him  to  fulfil 
his  undertaking.  These  are  the  circumstances  which,  in  my  mind,  make 
the  promise  an  original  promise.  Now,  it  has  been  urged  in  the  case 
before  the  Court,  that  the  principle  was  the  same  where  the  party  who 
made  the  distress  allowed  the  tenant,  on  the  undertaking  of  a  third  person, 
to  keep  the  goods ;  but  the  answer  to  that  statement  is  simply,  that  in 
every  one  of  the  cases  on  which  they  rely,  the  defendant  got  the  con- 
sideration into  his  possession,  by  the  very  circumstances  of  the  transaction, 
and  not  a  third  party.  In  fact,  the  principle  on  which  the  whole  question 
depends  would  have  been  plain  enough,  were  it  not  for  some  passages 
which  are  reported  in  some  of  the  judgments  in  the  later  case  of  Ed* 
wards  v.  Kelly,  and  which  have  been  relied  on  by  the  Counsel  for  the 
plaintiff,  as  establishing  a  different  principle  from  what  I  conceive  to  be 
the  correct  and  trne  principle  of  all  this  class  of  cases.  The  principle 
adverted  to  is  to  be  found  in  the  judgment  of  Bay  ley,  J.,  who  states — <*  I 
*' think  that  the  case  of  Williams  v.  Leaper  goes  the  whole  length  of 
**  deciding  this  case ;  and  that  in  one  particular  it  is  stronger  than  this 
*^  case,  because  in  that  a  distress  had  not  been  made  ;  here  the  plaintiff 
'^  had  the  distress  in  his  own  hands.  After  the  plaintiff  had  distrained, 
'*  he  held  in  his  own  hands  his  remedy  for  recovering  the  rent,  and  the 
'*  tenant  was  at  that  time  no  longer  indebted ;  for  so  long  as  the  landlord 
'^  held  the  goods  under  distress,  the  debt  due  from  the  tenant  was  sus^ 
**pended,  I  think  the  present  case  is  neither  within  the  letter  nor  mischief 


H.T.I  84  2. 
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H*  T.  1842.  "  ^^  ^^0  ACt  of  ParliameDt,  wbich  was  aimed  at  cases  where  a  debt  being 
CammonPleas.  «  due  from  one  person,  another  engaged  to  pay  it  for  him.  But  here, 
"  for  the  reasons  above  stated,  at  the  time  when  the  promise  was  made, 
"  the  debt  was  not  owing  from  the  tenant."  The  point  here  suggested 
by  Bayley,  J.,  is,  that  the  landlord  having  distrained,  and  the  distress  being 
in  his  hands,  and  the  remedy  against  the  tenant  thereby  suspended,  the 
promise  was  original,  inasmuch  as  no  debt  was  due  at  the  time.  On  this 
principle,  Hobroyd,  J.,  enUrges  as  follows: — <<  If  debt  were  brought 
"for  the  arrears  while  the  goods  were  under  distress,  the  tenant  might 
"  plead  the  distress  in  answer-^which  shews  that  the  debt  was  for  the 
"  time  suspended.  The  consideration  for  this  promise  was  a  fresh  consi- 
"  deration,  not  merely  moving  to  the  tenant,  but  to  those  who  made  the 
<'  promise  to  pay  a  debt  which,  at  that  time,  did  not  exist  as  the  debt  of  , 
"  another."  On  these  two  passages,  it  has  been  argued,  that  inasmuch  as 
in  the  case  of  Edwards  v.  Kelly  the  promise  was  original  and  not  colla- 
teral, the  debt  not  being  in  existence  at  the  time  of  the  undertaking ; 
therefore,  the  ground  of  the  judgment  is  applicable  to  this  case,  where 
the  landlord  holding  the  distress,  his  remedy  being  suspended,  the  debt 
is  also  suspended,  or  not  existing,  at  the  time  of  the  promise— which  is, ' 
consequently  not  collateral.  This  reasoning,  I  confess,  suggested  a  diffi- 
culty to  me ;  and  I,  therefore,  looked  carefully  into  those  passages,  and 
am  clearly  of  opinion  that  they  do  not  amount  to  a  statement  of  such 
being  the  principle  on  which  Edwards  v.  KeUy  was  decided.  In  none  of 
the  previous  cases  of  Williams  v.  Leaper  (in  which  no  distress  had  been 
made,  and  in  which,  therefore,  there  could  have  been  no  suspension  of 
the  debt),  or  of  Castling  v.  Aube^%  or  ffoulditch  v.  Milne^  was  the 
ingredient  of  the  suspension  of  the  debt  to  be  found ;  and  we  must, 
therefore,  look  in  them  for  a  different  principle  on  which  they  were 
decided — and  that  could  have  been  nothing  ebe  than  the  handing  over  of 
the  goods  to  the  defendant  himself.  Now,  coming  back  to  Edwards  v. 
Kelly^  we  may  in  the  first  place  remark,  that  the  report  is  not  very  satis- 
factory— the  case  having  been  decided  in  1817,  and  not  published  until 
1829,  after  an  interval  of  twelve  years ;  and  a  slight  alteration  in  the 
words  of  the  Judge,  which  was  not  improbable,  may  have  altered  the 
sense  considerably.  But,  independent  of  that.  Lord  EUenborough  founds 
his  judgment  in  Williams  v.  Leapeii\  stating,  that  "  the  case  might  be 
"  distinguishable  from  Williams  v.  Leaper^  if  the  goods  distrained  had 
"  not  been  delivered  up  to  the  defendant.  Here  was  a  delivery  to  the 
**  defendants  in  trust,  in  effect,  to  receive  by  sale  of  the  goods  sufficient  to 
<*  satisfy  the  plaintiff'^s  demand.  The  goods  were  put  into  their  hands 
"  subject  to  this  trust."  Bayley,  J.,  follows,  and  does  not  put  his  judg- 
nient  on  the  circumstances  adverted  to  by  Lord  EUenborough,  but  begins 
by  saying,  that  Williams  v.  Leaper  rules  the  case  ;  and,  after  this,  he  pro- 
ceeds to  superadd  another  ground,  as  sustaining  the  judgment  of  the  Court. 
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He  seems,  ia  fact,  to  think  that  he  has  discovered  another  principle  in 
the  temporary  suspension  of  the  deht,  and  states  it  b  an  additional  cir- 
cumstance ;  but  does  not  say  that  if  such  a  principle  was  inapplicable  to 
the  facts  of  the  case,  he  would  have  differed  from  Lord  EUenborough. 
Abbott,  J^  grounds  his  judgment  solely  and  entirely  on  WiUiami  v. 
Leapery  and  Holroyd,  J.,  commences  by  stating  that  he  was  of  the 
same  opinion,  vii.,  that  WilUafJu  v.  Leaper  rules  the  case ;  but  then 
proceeds,  as  I  have  stated  above,  to  follow  out  the  principle  mentioned 
by  Bay  ley,  J.,  mentioning  it  as  a  corroboration  of  the  judgment  of  the 
Court,  not  as  the  principle  on  which  it  was  founded.  This  is  the 
only  circumstance  on  which  the  plaintiff  has  to  rely,  as  establishing 
the  rule  of  law  to  be  as  he  has  laid  it  down;  and  it  is  altogether 
insufficient,  as  we  have  seen.  Lord  Eldon,  in  Houlditch  v.  MUne^ 
puts  the  true  principle  of  these  cases  in  terms — *'  If  a  person  got  goods 
*Hnto  his  possession^  on  which  the  landlord  had  aright  to  distrain  for 
^'rent,  and  he  promised  to  pay  the  rent,  although  it  was  clearly  the  debt 
**  of  another,  yet  a  note  in  writing  was  not  necessary."  Nothing  can  be 
more  precise  than  this ;  and,  therefore,  on  the  best  consideration  which 
I  have  been  able  to  give  the  subject,  and  admitting  that  there  was  some- 
thing in  the  observations  of  Bayiey,  J.,  which  suggested  a  difficulty,  I 
agree  with  my  Brethren,  that  the  principle  of  the  four  cases  of  WiUiams 
Y.  LeapeVy  Castling  v.  Aubert^  Houlditch  v.  MUne^  and  Edwards  y.  KeUy^ 
is,  that  the  defendant  sought  to  be  made  liable  had  the  goods  on  which 
the  plaintiff  had  a  lien  in  his  possession  ;  but  that  here,  the  goods  being 
delivered  into  the  hands  of  the  tenant,  who  is  a  third  pafty,  the  promise 
is  not  original,  but  collateral ;  and,  therefore,  the  absence  of  any  allega- 
tion of  a  default  of  the  principal  debtor  in  the  first  count,  and  the  want 
of  an  averment  of  a  special  request  in  the  second,  are  fatal  objections ; 
and,  consequently,  the  demurrer  must  be  allowed,  and  judgment  entered 
up  for  the  defendant. 

Allow  the  demurrer,  and  let  judgment  be  entered  up  for  the 
defendant. 


H.  T-  1842. 
OomtnonPtecu* 


*  Mr.  Jusdce  Foster,  who  took  his  seat  as  third  Judge  in  this  Court  on  the  first  day 
of  this  Term,  not  having  heen  present  at  the  argument,  did  not  deliver  any  judgment 
in  this  case. 
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H.  T.  1842. 

CommonPleM* 


Jan.  13. 


BOILEAU  V.  HOMAN. 


pleadwibymit-  ^^  Napiee  moved  to  set  aside  the  judgment  of  the  plaintiff,  with 

take   y  //   a^  costs,  on  account  of  irregularity,  the  same  having  been  marked  without 

of  ml  debet  in  '"'®  ^'  notice,  and  contrary  to  the  course  and  practice  of  the  Court ; 

J"   f^^^  th^  *°^  ^^  amend  the  pleas  by  substituting  the  plea  of  nU  debet  for  non 

plaindffhaTing  assumpsit.     The  declaration,  which  was  for  goods  sold  and  delivered, 

m^t^^as^'^for  ^^  *°  ^^^^  *°^  *^  *^'^  Counsel  for  the  defendant  had,  through  inad- 

want  of  a  vertence,  pleaded  non  assumpsit.     The  plea  was  filed  on  the  22nd  of 

on^^notice  ancl  November;  judgment  was  marked  by  the  plaintiff  as  for  want  of  a  plea, 

coiuent,  to  set   without  any  notice  to  amend,  of  which  the  defendant  was  apprised  for 

it  a^ide  with-  ,  ^^ 

oat  costs.  The   the  first  time  on  the  2nd  of  December,  when  he  caused  a  copy  of  a  con- 

Sr?udlmrnt*  sent  and  notice  to  be  served  to  set  aside  the  judgment  without  costs.  To 

with  costs,        this  consent  and  notice  no  answer  having  been  returned,  the  Attorney 

phiintiff.    ^       ^^^  ^^^  defendant  made  an  a£Bdavit  of  the  foregoing  facts,  and  that  he 

An  affidavit  had  filed  the  foregoing  plea,  believing  it  to  be  a  proper  plea  on  which  to 

made,  in  com-    defend  the  actioi^  on  its  merits.     A  notice  had  been  subsequently  served 

^^^oti    ^^^  ^°  ^^  defendant,  requiring  him  to  make  an  affidavit  of  merits,  and  that 

the  opposite       he  bad  a  just  and  lawful  defence  to  the  plaintiff's  demand  ;  and,  in  com- 

notswom"  or  P^^^  ^^^^  this  notice,  the  defendant  had  sworn,  on  the  14th  of  De- 

^ed  ontil  after   cember,  *^  that  the  goods  in  the  plaintiff's  declaration  and  bill  of  particn- 

which  the  mo-    **  1*>^  Of  sluj  part  thereof,  were  not  sold  or  delivered  by  the  plaintiff  to 

have  h^^^      "  ^®  defendant,  or  to  any  person  for  his  use  or  on  his  behalf." 

made    aeoord-        In  the  first  place^  this  judgment  is  irregular ;  Bay  ley  v.  Edwards  (a), 

Maf  ^tic°e^"    Moreover,  it  is  not  the  practice  in  this  country  to  allow  the  plaintiff  to  mark 

maybe  used  on  judgment,  in  such  a  case,  for  want  of  a  plea.  The  party  must  come  in,  and 

apply  to  have  the  plea  set  aside^  and  for  liberty  to  mark  judgment.    This 

is  the  rule  laid  down  in  Ferguson*e  Practicey  collected  from  cases  decided 

in  this  as  well  as  in  the  other  Courts ;  Colman  v.  Grady  (6) ;  Cummins 

V.  Davis  (c)  ;  Anon  (rf)  ;  Bice  v.  Field  (e). 

Mr.  W.  G.  Kelly. — There  was  no  irregularity  on  our  part,  according  to 
what  is  the  practice  \m  England;  King  v.  Myers ^  ;  and  according  to 
what,  we  were  informed  by  the  Officer,  was  the  practice  of  this  Court. 
Besides,  the  affidavit  on  which  this  motion  was  grounded,  was  sworn  by 
the  Attorney,  so  that  there  was  no  affidavit  of  merits  by  the  defendant 

(a)  Cas.  temp.  Hard.  139.  (b)  1  Smjthe,  156. 

(c)  IJ.  &  S.  64.  (d)  6  Law  Reo.  N.  S.  121, 123. 

(e)  S  Law  Bee.  N.  S.  33.  (J)  5  Dow.  P.  C.  686. 
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himself,  at  tlie  time  that,  according  to  the  notice,  the  motion  ought  to  have    H.  T.  1842. 
been  moved  in  Chamber ;  Daniel  v.  DtUton  (a) ;  Roe  r.  Ootddsbtny  (b).    Cmm^onPleaM 


DOHERTY,  C.  J. 

The  poblidhed  authorities,  which  are  better  than  the  authority  of  the 
Officer,  state  the  practice  of  the  Court  to  be  the  contrary  of  that  on 
which  the  Counsel  for  the  plaintiff  relies.  And  not  only  is  it  the  practice, 
but  it  is  a  much  better  practice  than  that  which  prevails  in  the  English 
Courts  on  the  same  subject,  as  being  more  conducive  to  the  ends  of 
justice.  Had  the  plaintiff's  Attorney  apprised  the  opposite  party  of  his 
error  by  notice,  he  would  have  had  an  opportunity  of  amending  without 
injury  to  the  plaintiff;  and  having  pursued  a  contrary  course,  it  is  obvious 
that  his  object  was  to  involve  him  in  needless  costs.  As  to  the  defendant's 
affidavit,  it  was  made  at  the  desire  of  the  plaintiff  himself,  and  he  cannot 
now  deprive  him  of  the  benefit  of  it.  Our  rule,  therefore,  must  be. 
That  the  defendant's  motion  be  granted  with  costs. 


(a)  H.  &  J.  346. 


(b)  2LawRec.N.S.  176. 


MURRAY  V.  GRAY. 

Mb.  Fitzoibbon,  on  behalf  of  the  defendant,  applied  to  have  a  trial,  of 
which  due  notice  had  been  given  for  the  next  day,  being  a  Nt$i  Prius 
day,  postponed  until  the  Sittings  after  Term.  He  also  applied  for  a  special 
Jury.  The  action  was  brought  on  a  contract  for  building,  and  the  defence 
was  that  the  work  had  not  been  done  according  to  agreement ;  and  the 
trial  would,  in  Counsel's  opinion,  occupy  more  than  one  day. 

Mr.  Whiteside  and  Mr.  Darley^  con/ra..^The  trial  cannot,  in  our 
opinion,  occupy  an  entire  day,  inasmuch  as  the  work  was  certified  by  an 
architect,  and  accepted  by  the  defendant.  Notice  of  trial  had  been  served 
eight  days  ago — our  witnesses  are  all  sammone(^— and  so  far  from  any 
objection  or  appliciition  having  been  contemplated  by  the  defendant,  he 
served  us  with  notice  to  produce  certain  documents  at  the  trial.  It  was 
not  until  he  had  seen  the  panel  of  the  Jury  which  had  been  struck,  that 
he  thought  of  postponing  the  trial. 

DOHEBTT,  C.  J. 

Without  any  allegation  on  either  side  respecting  the  length  of  the 


J«9I.1S. 

A  trial  of  a 
Imilding  ease 
postponed  ub- 
til  the  Sittingi 
after  Temi. 
and  a  Special 
Jury  granted, 
on  the  appli- 
cation of  tile 
deftodant — 
tikongh  tiie  no- 
tion was  only 
made  on  the 
day  hefore  the 
trial,  when  the 
witnesses  had 
heen  summon- 
ed, and  the 
jury  panel 
strack,  and 
though  a  no-, 
tioe  to  produce 
documents  at 
the  trial  had 
been  served  on 

the  aefendant. , 


Digitized  by 


Google 


120  CASES  AT  LAW. 

H.  T.  1842.  ^'^>  I  should  most  probably,  from  my  own  experience  of  building  cases, 
CommmPleas.  have  put  the  one  in  question  at  the  foot  of  the  list,  when  I  came  to  know 
the  nature  of  it.  As  for  the  notice  served  by  the  defendant  for  the  pro- 
duction of  documents  at  the  trial,  it  proves  nothing  as  to  his  intention  of 
applying  for  a  postponement,  as  he  could  not  anticipate  what  the  order  of 
the  Court  might  be  ;  and  the  application  for  a  Special  Jury  might  have 
most  properly  been  made,  when  he  had  ascertained  that  the  Jury  struck 
was  not  of  sufficient  intelligence  to  try  the  case.  I  shall,  therefore,  grant 
the  defendant's  motion  on  the  terms  of  his  paying  the  costs. 

Let  the  motion  be  granted  on  the  terms  of  paying  the  costs. 


BRENNAN  t^.  FRENCH. 


Jan.  13. 


The  Court  re-  Mb.  Eane  applied  for  an  order  of  the   Court,  that  on  the  payment  of 

jSdmraftobe  ^^^  *^  *^®  plaintiflf 's  Attorney  by  the  defendant,  the  Officer  might  be 

satisfied,     on  at  liberty  to  enter  satisfaction  on  the  judgment,  which  was  for  £600. 

plSitiff 'g  A(^  The  conusee  lived  in  New  South  Wales,  and  the  Attorney  held  a  power 

tomej     of   a    ^f  attorney  from  him  **  to  ask,  demand,  and  sue  for,  all  debts  then  due 

8QIII     compro' 

mised  between    ''  or  to  grow  due  to  the  plaintiff,  and  on  payment,  to  give  receipts  and 

^ndMil  Se  "  dwcha^ges  for  the  same  f  and  he  had  been  empowered  by  letter  to 

plaintiff  resid-  issue,  and  had  issued,  execution  on  this  identical  judgment.    There  were, 

^nthWale^  moreover,  letters  dated  in  1835  from  the  plaintiff  to  the  Attorney,  to  the 

A^'^^^  ,  *®  effect,  that  if  he  could  get  a  purchaser  for  the  said  judgment  he  would 

a  general  povr-  take  £400  for  it.     The  defendant  had  consented  to  give  £450,  and  was 

to  roe^fOT^Mi  '®*^y  ^^  P*y  0^®'  *^*^  8"°^  *°  ^^®  Attorney,  on  the  judgment  being 

givedischargei  satisfied  ;  Bastos  v.  WUmot  (a). 

for    all    debti  ^ 

due   to    the 

jlwntiff,     and  DoHEETT,  C  J. 

nad  been  em* 

powered      bj  It  is  a  delicate  proceeding  for  the  Court,  where  a  power  of  Attorney 

execution^n    '^  genetalf  as  in  this  instance,  to  extend  it  to  an  authority  to  receive  pay- 
tbe  said  judg-   ment  of  a  judgment,  when  it  is  not  certain  that  it  was  the  intention  of  the 

party  that  the  Attorney's  hand  was  that  which  was  to  receive  the  money  ; 

and,  therefore,  without  any  imputation  on  him,  we  think  it  the  duty  of 

the  Court  to  require  the  plaintiff,  to  execute  a  specific  power  to  receive 

the  money  and  satisfy  the  judgment. 


No  rule. 


(a)  Hod.  15. 
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GRAYDON  in  replevin  v.  KERNAN. 


H.  T.  1842, 
CommonPieas, 


Jan*  14. 


Mb.  Plunkst,  with  whom  was  Mr.  Kemauy  moved  that  the  plea  of  The    plaintiff 

riens  in  arrear  filed  by  the  plaintiff  in  this  cause,  be  set  aside  with  {qJ^^  under 

costs — such  plea  not  having  been  framed  conformably  to  a  consent  entered  terms  to  plead 

into,  in  consideration  of  getting  further  time,  to  plead  issuably,  and  take  ed  to  aU  the 

short  notice  of  trial.     The  action  was  replevin  for  iroods  distrained  for   ^^^^^    •^^ 

cofl^nizanoee  in 
rent  and  rent-charge,  to  which  the  defendant  pat  in  two  separate  avow-   the  names  of 

ries  for  rent  and  rent-charge,  and  six  cognizances  in  the  names  of  three  ^^piJ^J^^^ri^OTs 

different  parties.     The  plaintiff  pleaded  to  the  cognizances  three  pleas  of  in  arrear 

non  tentdt  to  the  several  persons  from  whom  cognizances  had  been  made ;  plaintiff  to  the 

and  also  a  plea  to  all  the  avowries  and  cognizances  of  rietu  in  arrear  "fit)m  ••^^ ,    ^^^' 

**  the  said  plaintiff  to  the  said  defendant,  in  manner  and  form  as  the  said  de-  Coart  ordered 

«  fendant  hath  in  his  said  avowries  and  cognizances  in  that  behalf  alleged.''  ^ken^^off**^  Ae 

The  plaintiff  had  offered  by  consent  to  amend  by  striking  out  the  words  file,  with  costs; 

**  to  Uie  defendant  ;**  but  Counsel  contended  that  the  amendment  offered  pUinSlibertY 

was  equally  objectionable,  and  that  the  plaintiff  should  amend  by  plead-  to  plead  anew. 

ing,  as  in  the  ca^e  of  non  tenuit,  riens  in  arrear  to  each  of  the  persons 

in  whose  names  cognizance  had  been  made.      Issue  could  not  be  safely 

taken  otherwise. 

Mr.  Napier,  contra^  contended  that  the  defendants  had  no  right  to 
come  in  to  set  aside  the  plea.  They  might  have  taken  issue  and  have 
gone  to  trial  on  iU 

DOHEETT,  C.  J. 

The  motion  is  not  to  set  aside  the  plea  generally,  but  to  set  it  aside, 
because  it  is  not  conformable  to  consent.  Let  the  plea,  therefore,  be 
taken  off  the  file,  and  let  the  plaintiff  be  at  liberty  to  plead  anew,  paying 
the  costs  of  this  motion. 
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H.  T.  1842. 
ComnumPleat, 


Jam.  17. 


POWER  V.  HARRISON. 


la  an  action  This  was  an  action  brought  by  the  plaintiff  against  the  defendant — for 
McT^ttout'^  that  contriving  and  maliciously  intending  to  injure  the  plaintiff,  &c^  be 
probable  cause,  ftdsely  and  maliciously,  and  without  any  reasonable  cause  whatsoever,  pro- 
search  warrant  cured  one  P.  H.  to  swear  before  a  certain  Justice  of  the  Peace,  that  the 
^  ^m^  ^^  residence  of  the  defendant  was  feloniously  broken  open,  and  a  great 
house,  for  variety  of  valuable  articles  stolen  thereout,  the  property  of  the  defendant; 
to^have*^*?!^  and  that  the  said  P.  H.  hfcd  reason  to  believe  that  the  said  property  was 
stolen  from  the  concealed  in  the  lodgings  of  William  Egan  of  Dorset-street,  or  of  Robert 
Judge  chwged  Powier  (the  plaintiff )  of  South  Cumberiand-street,  both  in  the  city  of 

the  jury  that,    Dublin  ;  and  upon  such  charge  he,  the  defendant,  then  and  thtre  ftJsely, 

m  his  opinion,  ^  ° 

there  would  be   maliciously,  and  without  any  reasonable  or  probable  cause  whatsoever, 

TOD^tote  *ro-   P^'ocured  the  said  Justice  to  make  and  grant  his  certain  warrant,  authorising 

bable  cause,  if   and  empowering  the  police,  &c.,  to  make  diligent  search  for  the  above 

the^facts  given    property  so  feloniously  stolen  in  the  residence  of  the  said  W.  Egan, 

in  evideuce,  Dorset-street,  and  of  Robert  Power  (the  plaintiff)  of  South  Cumberfauid- 
and  left  It  to  ,  ,  ,  ...  .  ,  .,, 

ihem    on  the    street,  and  to  take  such  property  into  their  possession,  together  with  any 

whole  ^of  ^e   pg^gQ^  q^  whom  the  same  might  be  found,  &c. ;  and  that  the  said  defend- 

whether  there   ant  afterwards  falsely,  maliciously,  and  without  any  probable  cause  what" 

bable  cause  "or    ®^®*'>  ^^>  under  the  pretext  of  executing  the  said  warrant,  together 

not ;  and  also   with  a  certain  police  constable,  enter  the  dwelling-house  of  the  plaintiff, 

to  find  for  the   &°<l  ransack  hb  presses,  &c.,  to  the  great  disquiet  and  distm-batice  of  the 

plaintiff,    if      plaintiff  and  his  family  in  the  possession  of  the  said  dwelling-house. 

that  there  was        The  action  was  tried  before  the  Chief  Justice  at  the  Sittings  after  the 

the partoTthe   ^*^  Term.     The  informations  and  search-wlarrattt  were  proved ;  and  it 

defendant.—      further  appeared  in  evidence,  that  the  house  of  Egan  had  been  searched 

direction    was   ^^^  papers  of  the  defendant  found  there ;  and  that  afterwards  the  house 

right,  and  that    ^f  ^q  plaintiff  had  been  slightly  searched  by  the  defendant  and  a  police 

ing  found   for    constable,   but   nothing  belonging   to   the  defendant  having  been  dis- 

th^Co^rtcoa/i    c^^®^®^>  ^"  *^®  plaintiff  giving  his  word  of  honour  that  he  had  nothing 

not  interfere  in   belonging  to  the  defendant,  the  latter  took  his  departure,  after  some  ap- 

new  triS.  *       patently  friendly  conversation  with  the  plaintiff  respecting  some  fees  due 

to  him.     After  his  departure,  the  police  constable,  who  stated  that  his 

suspicions  that  the  parties  had  been  compounding  a  felony,  had  been 

created  by  the  circumstances  of  the  foregoing  conversation  respecting 

fees,  took  the  plsuntiff  into  custody  on  his  own  responsibility,  and  brought 

him  to  the  police  office,  where  he  was  discharged  by  the  Magbtrate.     It 

was  also  proved,  that  the  party  who  had  broken  open  the  house,  and  sold 

or  carried  off  the  defendant's  goods  and  chattels,  was  the  assignee  of  the 
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defendant's  property  appointed  by  the  Insolvent  Courts  with  the  full    H.  T.  1842. 
knowledge  and  privity  of  the  defendant.  ConmonPleas* 

The  Judge  had  charged  the  Jury,  stating,  that,  in  hb  opinion,  there 
would  be  sufficient  to  constitute  probable  cause  for  the  defendant  to  have 
the  search  warrant  issued,  if  they  believed  the  facts  given  in  evidence — 
and  he  left  it  to  them,  on  the  whole  of  the  case,  to  find  whether  there 
had  been  probable  cause  or  not.  The  remainder,  which  was  the  principal 
part  of  the  charge,  was  as  to  whether  the  defendant  had  been  actuated 
by  malicious  motives  in  the  proceedings  he  had  taken,  and  the  Jury  were 
directed  to  find  for  the  plaintiff  if  they  were  of  opinion  that  there  was 
any  malice  on  the  part  of  the  defendant.  The  Jury  found  for  the  defend- 
ant. It  appeared  that  some  objection  had  been  made  at  the  trial  to  the 
Judge's  charge,  and  that  he  had  justified  it  on  the  authority  of  McDonald 
V.  JRook  (a). 

Mr.  ffatcheUf  Q.  C,  and  Mr.  Murphy,  Q.  C,  moved  to  have  the  verdict 
set  aside,  and  a  new  trial  directed,  on  the  ground  of  the  learned  Judge 
having  misdirected  the  Jury,  both  in  point  of  law,  and  in  point  of  fact. 
In  the  first  place,  the  Judge  should  not  have  left  the  question  of  probable 
cause  to  the  Jury.  It  is  for  the  Judge  to  tell  the  Jury  that  if  they  find 
the  facts  proved,  and  the  inference  warranted  thereby,  that  they  do  or 
do  not  amount  to  probable  cause — so  as  to  leave  the  question  of  fact  to 
the  Jury,  and  the  abstract  question  of  law  for  the  Judge.  This  is  finally 
settled  to  be  the  law  by  the  recent  case  of  Panton  v.  Williams  (b). 
Secondly,  the  Judge  ought  to  have  stated  that  no  probable  cause  had 
been  proved,  and  to  have  directed  the  Jury  accordingly  to  find  for  the 
plaintiff;  and  the  only  question  for  them  to  decide  was  that  of  damages ; 
for,  in  the  first  place,  no  felony  had  been  committed,  inasmuch  as  the 
property  had  been  seised  under  the  authority  of  the  law ;  and,  in  the 
next  place,  the  plaintiff  was  admittedly  aware  of  that  circumstance,  and 
there  would,  therefore,  have  been  no  probable  cause. 

DoHEBTY,  C.  J. — How  can  you  get  over  the  fact  of  the  Jury  having 
by  their  verdict  negatived  malice  ? 

Mr.  Mwrphy^  Q.  C. — If  there  was,  as  we  contend,  no  probable  cause, 
malice  would  be  necessarily  inferred:  EUee  v»  Smith (c)i  Burley  v. 
Bethune  (d). 

DOHEBTY,  C.  J. 

There  is  a  class  of  cases  in  which  malice  would  be  necessarily  inferred 

(a)  2  Bing.  N.  C.  217.  {b)  19  Law  Journal,  645. 

(c)  1  D.  &  B.  97.  {d)  1  Marsh,  220. 
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from  the  absence  of  probable  cause ;  but  this  is  not  one  of  that  class ; 
for  the  act  complained  of  is  not  of  a  nature  that  per  $e  impoits  malice. 
The  case  here  is — the  defendant  alleges  that  A.  B.  took  goods  feloniously* 
and  that  they  are  concealed  in  the  house  of  C.  D.  which  does  not 
involve  a  charge  of  felony  against  C.  D.     The  judgment  of  Mr.  Justice 
Patteson  in  the  case  of  Mitchell  v.  Jenkins  (a)  illustrates  the  position, 
that  there  are  certain  cases  (and  thb  is  one  of  them),  where,  from  the 
absence  of  probable  cause,  it  is  not  necessarily  to  be  inferred  that  the  act 
complained  of  was  malicious.      He  says — <<  If  the  Jury  are  to  be  told, 
**  that  where  a  want  of  probable  cause  is  proved,  malice  must,  necessarily 
**  be  inferred,  in  future  it  will  be  only  necessary  to  prove  in  every  case 
<<  want  of  probable  cause — whereas  it  is  essential  for  a  plaintiff  to  prove 
<<  facts  from  which  a  Judge  may  decide  that  there  is  a  want  of  probable 
**  cause,  and  the  Jury  malice."     With  respect  to  misdirection,  I  am  so 
far  from  considering  my  charge  to  the  Jury  any  misdirection,  that  if  the 
case  were  to  occur  again,  after  full  consideration,  I  should  direct  the  Jury 
in  the  same  way ;  for  I  do  not  think  that  the  case  of  Panion  v.  WiUiams^ 
which  has  been   cited  as  overruling  all  the  previous  cases,  including 
that  of  McDonald  v.  Rooke  (by  which  I  was  very  much  guided  in  my 
charge),  goes  to  that  extent.     On  the  contrary,  McDonald  v.  Rooke  is 
in  some  degree  confirmed  by  the  circumstances  of  that  case;  for,  although 
it  was  cited  in  the  argument,  Chief  Justice  Tindal,  by  whom  it  had  been 
previously  decided,  and  who  delivered  the  judgment  in  Panton  v.  Wil' 
liamSf  does  not  in  any  way  advert  to  it  as  conflicting  with  that  case. 
Consequently,  I  conceive  it  to  be  good  law  still.    In  truth,  the  question  of 
probable  cause  formed  a  very  small  portion  of  my  charge,  the  greater  part 
of  it  having  been  directed  to  the  question  of  malice ;  but,  having  stated 
to  (he  Jury  what  I  considered  to  constitute  probable  cause,  I  submitted 
the  facts  to  them,  and  I  entirely  concur  in  their  finding ;  and,^therefore, 
am  of  opinion  that  the  verdict  must  be  allowed  to  stand. 


FOSTEB,  J. 

in  this  case,  the  Jury  found  that  the  defendant  had  not  been  actuated 
by  malicious  motives  in  his  conduct  towards  the  plaintiff,  and  they  came 
to  that  conclusion  after  the  Chief  Justice  had  explained  to  them  what  it 
was  that  constituted  probable  cause,  and  left  it  to  them  to  say  whether  on 
the  facts  there  was  probable  cause  or  not ;  and  the  Jury  having  found 
that  there  was  no  malice,  or  a  probable  cause  for  the  proceeding  of  the 
defendant,  and  the  Chief  Justice  agreeing  in,  and  approving  of,  both 
conclusions,  I  cannot  see  why  we  should  direct  a  new  trial,  merely  to 
allow  them  to  come  to  the  same  conclusions  again.  Every  application 
for  a  new  trials  I  conceive  to  be,  in  some  measure,  to  the  discretion  of 

(a)  6  B.  &  Ad.  588. 
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the  Court;  and  no  good  could  arise  from  exercising  that  discretion  in  H.  T.  1842. 

ordering  a  new  trial  in  this  instance,  except  to  involve  the  parties  in  CommonPley. 

further  expense.     I  am  satisfied  that  justice  has  heen  done,  and  have,  fowbb 

therefore,  no  hentation  in  concurring  in  the  judgment  of  mj  Lord  Chief  v* 

.       .  BABBISON. 

Justice. 

BAlLL,  J.,  concurred  in  the  judgment  and  reasons  of  the  Court. 

DoHEBTY,  C.  J To  ohviate  any  wrong  inference  that  might  he  drawn 

from  the  judgment  of  my  Brother  Foster,  I  would  merely  add,  that,  even 
on  the  supposition  that  I  was  of  opinion  that  there  was  no  probable 
cause,  it  would  be  still  most  important  to  consider  whether  the  act  was 
malicious  or  not. 

No  rule  on  the  motion. 


STANHOPE  and  others  v.  MATHEWS. 


Jan,  18. 


This  was  an  action  brought  by  the  plaintiffs,  who  were  the  Directors  of   Bond,    oondi- 

,  ,  tionea  (after  a 

the  National  Bank  of  Ireland,  against  the  defendant,  as  a  surety  of  a    recital  that  B. 

defaulting  accountant  of  the  said  Bank.  To  the  declaration  in  debt  on 
bond  the  defendant  pleaded  non  est  factumy  and  claimed  oyer  of  the 
condUtion,  which  was  to  the  following  effect,  after  a  recital  of  the  estab- 
lishment of  the  Banking  Society : — <<  Whereas  the  above  bounden 
^  R.  F.  Q-  hath  been  appointed  by  the  Court  of  Directors  of  the  said 
*^  Sodety,  to  be  accountant  in  the  said  bank  established  at  Longford, 
^  in  connection  with  the  said  Society  ;  and  it  hath  been  agreed  that  the 


F.Q.  bad  been 
appointed  bj 
tbeplalntiffiias 
Directors  of 
the  National 
Bank,  to  be  ac- 
countant in 
their  bank,  es- 
tablished at  L., 
and  that  the 
defendant  had 
with  other  per- 
sons agreed  to 
enter  into  the  obligation  as  his  sureties)  that  if  the  said  B.  F.  Q.  should  from  time  to 
time,  and  at  all  times,  faithfaUy  account  for,  pay,  and  deliver  up  to  the  Court  of  Directors 
for  the  time  being  of  the  said  Societj,  or  to  such  other  person  or  persons  9»  such  Court 
of  Directors  should  from  time  to  time  appoint  or  depute  for  that  purpose,  and  in  such 
place  of  Great  Britain  or  Ireland  as  the  said  Court  should  direct,  all  and  every  such 
sums  of  money  as  he  the  said  B.  F.  Q.  had  been,  or  at  any  time  thereafter  should,  while 
he  continued  in  the  serrice  of  the  said  Society  exclusiyely,  or  be  employed  for  or  on 
account  of  any  local  bank,  either  as  accountant,  or  in  any  other  caoacity  whatever,  either 
at  the  bank  at  L.,  or  at  any  other  established,  or  to  be  established,  be  entrusted  with,  or 
had  already  received,  or  should  at  any  time  Uiereafter  receive,  for  or  on  account  of  the 
said  Society ^r  of  any  local  bank  in  connection  with  them,  &c.  The  defendant  pleaded  per- 
formance.— HeldyihKt  it  was  not  necessary  for  the  plaintififs  to  aver  in  the  breach  in  tneir 
replication  that  the  Directors  had  appointed  a  person  by  whom,  or  a  place  in  which,  the 
accounts  were  to  be  Xxkwi^—Held  also,  on  special  demurrer,  that  the  plaintiff  having 
averred  that  B.  F.  Q.  was  emplojred  by  the  said  Society  as  accountant  in  the  branch  bank 
at  M.,  and  that  he  continued  in  the  service  of  the  said  Society  exclusively  as  such  accountant 
from,  &c.,  it  was  not  necessary  to  aver  an  appointment  of  the  said  B.  F.  Q.  to  the  office 
of  accountant  at  M.,  or  that  he  had  accepted  of  the  said  office. 
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**  said  R.  F.  Q.,  and  the  ii>ovo  boundeo  Benjamin  Mathews  (the  defend- 
*^  ant),  as  his  surety,  should  enter  into  the  above  written  obligation  with 
*^  such  condition  for  avoiding  the  same,  as  in  the  condition  hereunder 
**  written  is  expressed.     Now,  the  condition  of  the  above  written  obliga- 
**  tion  b  such,  that  if  the  above  bounden  R.  F.  Q.  shall,  from  time  to 
'<  time,  and  at  all  times,  faithfully  and  truly  account  for,  pay,  and  deliver 
<<  up  to  the  Court  of  Directors  for  the  time  being  of  the  said  Society,  or 
*^  to  such  other  person  or  persons  as  the  said  Court  of  Directors  shall 
<<from  time  to  time  appoint  or  depute  for  that  purpose,  and  at  such  place 
**  in  Great  Britain  or  Ireland  as  the  said  Court  shall  direct,  all  and  every 
<<8uch  sum  or  sums  of  money,  notes,  securities,  &C.,  as  he  the  said 
**R.  F.  Q.  hath  been,  or  at  any  time  hereafter  shall,  whilst  he  shall  con- 
**  tinue  in  the  service  of  the  said  Society  exclusively,  or  be  employed  for 
**  or  on  account  of  any  local  bank,  either  as  accountant,  or  in  any  other 
**  capacity  whatever,  either  at  the  bank  of  which  he  hath  been  appointed 
<<  accountant  as  aforesaid,  or  at  any  branch  or  local  bank  already  established, 
« or  hereafter  to  be  established,  or  at  the  house  or  office  of  the  said 
"  Society  in  London,  be  entrusted  with,  or  hath  already  received  or 
**  obtained,  or  shall  at  any  time  hereafter  receive  or  obtain  for  any  person 
«  or  persons,  or  in  any  manner  for  or  on  account  of,  or  for  the  use  of  the 
*^  said  Society  exclusively,  or  of  any  local  bank  in  connection  with  the 
^'said  Society,''  &c.   Such  being  the  terms  of  the  condition,  the  defendant 
pleaded  for  a  further  plea — ^^  Actio  non^  because  that  the  said  R.  F.  Q. 
^  did  at  all  times  faithfully  and  truly  account  for  and  pay  and  deliver  up 
**  to  the  Court  of  Directors  of  the  said  Society,  or  such  persons  as  they 
« appointed  for  that  purpose,  at  such  place  or  places  as  they  directed,  all 
**  and  every  sum  or  sums  of  money,  notes,  securities,  &c^  as  he  the  said 
^  R.  F.  Q.,  whilst  he  continued  in  the  service  of  the  said  Society  exclu- 
**  sively,  or  was  employed  for  or  on  account  of  any  local  bank,  then  or 
<<  since  established,  either  as  accountant,  or  in  any  other  capacity  what- 
**  soever,  or  at  any  branch  or  local  bank,  or  at  the  house  of  the  said 
**  Society  in  London,  hath  recmved  or  obtained  from  any  person  or  persons, 
**  or  in  any  manner,  for  or  on  account  of,  or  for  the  use  of  the  said  Society 
^  exclusively,  or  any  local  bank  in  connection  with  the  said  society,  &c. : 
*^  and  this  defendant  further  saith,  that  the  said  R.  F.  Q.  did  from  time  to 
^  time,  and  at  all  times  after  the  making  of  the  said  writing  obligatory, 
*^  weU  and  truly  observe,  perform,  and  keep,  all  and  singular,  other  the 
*' articles,   clauses,   conditions,   and   agreements   in   the  said  condition 
*<  specified,  &C.,  according  to  the  tenor  and  efifect,  true  intent,  and  meaning 
<<  of  the  said  writing  obligatory,  and  this  he  is  ready  to  verify,  ^c."     To 
this  the  plaintiff  replied,  taking  issue  on  the  first  plea,  and  to  the  second 
precludi  non — <<  Because,  that  after  the  making  of  the   said  writing 
<<  obligatory,  at  Moate,  he,  the  said  R.  F.  Q.,  was  employed  by  the  said 
<<  Society,  ftc^  as  accountant  in  a  branch  bank  of  said  Society  at  Moate, 
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**  and  that  he  continued  in  the  servioe  of  the  eatd  Society  eicludfely  as 
•<  such  accoanUnt,  from  the  1  at  of  July  1836  nntii  the  Ist  of  April  1838; 
^  and  that  whDe  he  continued  such  accountant,  he,  the  said  R,  F.  Q.,  as 
''such  accountant,  to  wit,  on,  ftc,  had  and  received  for  and  on  account 
^  of  the  said  Society,  divers  sottis  of  money,  amounting  to,  &c. ;  yet  the 
^said  R.  F.  Q.,  although  often  requested  so  to  do,  hath  not  as  yet  ac- 
^  counted  for  or  paid  the  same,  or  any  part  thereof,  to  the  Court  of 
**  Directors,  or  to  any  other  person  or  persons  on  behalf  of  the  said 
**  Society  or  co-partnership,  but  hath  therein  wholly  failed,  and  made 
^  default ;  and  the  said  sum  of  money  so  had  and  received  by  the  said 
**  R.  F.  Q.  is  still  whoUy  doe  and  unpaid  to  the  said  Society,  contrary  to 
**  the  true  intent  and  meaning  of  said  condition,  &c. ;  of  all  which  the 
^  said  defendant  had  notice,  &c« ;  and  this  the  said  plaintiffs  are  ready  to 
**  verify,"  &c.  There  was  a  second  breach,  alleging  a  default  in  similar 
.  **  terms,  of  the  said  R.  F.  Q»  as  accountant  or  teUery"-^  third  as  manager^ 
•^-and  a  fourth  as  manager  or  teUer.  To  this  replication  the  defendant 
demurred  generally,  and  also  for  special  causes,  which  will  appear  in  the 
course  of  the  argument,  and  the  plahotifis  joined  in  demurrer. 


H.  T.  1642. 

Chm$mmPlea9» 


Mr.  Itichard  KyCotmM  and  Mr.  Mocdonagh^  in  support  of  the  de- 
munrer.—The  breach  ought  to  negative  the  performance  of  that  which 
Ae  principal  ought  to  have  done  under  the  covenant  or  condition ;  and, 
therefore,  every  previous  act  t^t  was  necessary  on  the  part  of  the  pbuiH 
tift  ought  to  be  averred.  Consequently,  in  this  case,  the  Directors 
should  have  averred  that  they  had  appointed  some  specific  place  in 
Great  Britain  or  Ireland,  and  that  some  particular  person  or  per- 
sons had  been  deputed  by  them  to  take  the  said  accounts.  The 
replication  contains  no  such  averment,  and  is,  on  that  account,  bad.  The 
alleged  defaulter  was  not  to  appoint  the  place  and  person,  but  the  Court 
of  Directors;  and  the  appointment  could  not  have  been  within  the 
knowledge  of  the  defendant— -the  action  having  been  brought  against  him 
ts  one  of  the  sureties.  This,  therefore,  does  uot  come  within  the  chtss 
of  cases  in  winch  it  is  unnecessary  to  plead  any  thing  within  the  know- 
ledge of  (he  defendant.  Moreover,  claims  ^unst  a  surety  must  be 
tiken  strictimmi  Juritf  as  he  is  always  favotnred  in  law  ;  Goi9  v.  Wttt- 
Hngton  (a).  The  principle  is,  that  the  defendant  must  have  sufficient 
knowledge  to  enable  him  to  prepare  for  his  defence ;  and  he  should, 
therefore,  be  put  in  possession  of  the  place  in  which,  and  the  person 
before  whom,  the  principal  was  to  account;  for,  non  constat  but  the 
parties  appointed  might  have  been  most  improper  and  objectionable 
persons,  and  the  place  mig(ht  have  been  most  inconvenient.  Every 
fact  within  the  knowledge  of  the  plaintiff,  and  not  within  that  of  the 


(a)  6B.  Moor^  366. 
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H.  T.  hB4i2.  defeDdant,  must  be  distiocly  arerred,  as  if  the  condition  of  the  bond  were 
CmmtonPleas.  |q  account  for  all  monies  received  by  a  certain  Officer,  the  breach  alleging 
8TANHOPB  a  refusal  to  account,  must  also  aver  that 'the  office  had  been  accepted, 
^*  and  that  monies  had  been  received ;  Serra  v.  Wright  (a)  ;  Serra  v. 

F^lffe  (b).  The  cases  of  Hayman  v.  Gerrard(c)y  and  Stothard  v.  Good- 
feUowJid)t  are  confirmatory  of  the  same  proposition.  These  authorities 
also  support  our  second  cause  of  demurrer,  viz.,  that  the  principal  was 
removed  from  the  situation  of  clerk  at  Longford  (in  which  situation  the 
bond  recites  him  to  have  been),  to  Moate  ;  and  it  is  not  averred  that  he 
was  appointed  to  such  latter  situation  by  the  Court  of  Directors,  or  that 
he  had  accepted  of  the  appointment ;  Parker  v.  Barker  (ej  ;  Dunne  v. 
Girdler(f)  ;  Stibbs  v.  Cluffe  (g)  :  Strange  v.  Lear  (A).  It  is  doubtful 
if,  under  the  circumstances  of  the  change  of  situation,  the  bond  is  not 
defunct.  It  is  also  necessary,  in  assigning  breaches,  as  in  the  case  of 
Serra  v.  Wright,  to  aver  the  acceptance  of  the  appointment  by  the 
principal ;  because,  although  he  accepted  of  one  situation  at  Longford, 
as  recited  in  the  bond*  it  does  not  follow  that  he  accepted  of  the  other  at 
Moate,  in  which  he  is  alleged  to  have  been  a  defaulter ;  and  to  say  that 
he  was  employed  as  accountant  at  Moate,  is  a  negative  pregnant,  and 
mere  matter  of  inference. — [^Per  Curiam,  It  is  stated  that  he  conti- 
nued in  the  service  of  the  society  as  accountant  at  Moate.] — Continu* 
ance  in  employment  is  not  the  same  as  acceptance  of  situation — at  all  events 
on  special  demurrer,  it  should  have  been  averred,  that  he  had  been 
appointed  and  had  accepted,  as  appears  form  the  note  to  the  precedent 
from  which  this  declaration  was  taken,  in  Chit,  on  Plead,  1 178  (6th  ed.), 
where  it  is  lud  down,  that  <<  unless  it  appears  from  the  condition  of  the 
<<  bond,  that  £.  F.  has  already  accepted  the  office,  an  acceptance  thereof 
<<  should  be  stated.''  Another  cause  of  demurrer  is,  that  it  is  uncertun 
in  what  capacity  or  situation  the  principal  was  employed  at  Moate :  as  in 
one  of  the  breaches  he  is  stated  to  be  an  accountant  or  teller,  and  in 
another,  a  manager  or  teller.  The  Court,  in  overruling  this  demurrer, 
must  go  to  the  extreme,  that  the  Directors  might  have  employed  the 
principal  in  any  number  of  different  capacities,  and  in  every  branch  of 
their  bank  in  Ireland ;  and  after  having  been  changed  from  situation  to  situa- 
tion, at  the  end  of  any  number  of  years,  that  it  was  competent  for  them 
to  go  back  to  the  first  situation  in  which  he  was  employed,  and  charge 
him  with  an  account  of  sums  received  there.  This  was  what  the  Court 
refused  to  allow  in  Lard  Arlington  v.  Merricke  (%), — [Doherty,  C.  J. 


(a)  6Taimt.46. 
(c)  1  Saund.  101. 
(e)  1  T.  B.  295. 
(g)  1  Str.  227. 


(t)  2  Saand.  470. 


(b)  I  Marsh.  441. 
((f)  1  N.  &  M.  202. 
(/)  1  N.  Hep.  34. 
(A)  S  East,  284. 
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Theve  is  no  limitation  of  time  of  employment  in  this,  as  in  Lord  ArKng^  H.  T.  1842, 

ttm^s  can  ;  and,  therefore,  it  does  not  fall  within  the  principle  of  it.]—  OommonPlea$. 

Id  cerkim  est  quod  certum  reddi  potest     The  plaintiffs  ought  to  have  stanhopb 
averred  the  duration  of  the  employment.     The  breach  ought  to  be  as  v* 

particular  as  the  condition ;  Farrar  v.  Chewdier  (a). 


MATHEWS. 


Mr.  Patrick  Cogan  and  Mr.  Mondhan^  contra, — The  replication  in 
this  case  has  followed  the  precedent  in  Chitttf  on  Pleadings  H78  (5th  ed.), 
almost  verbatim,  varying  only  where  the  condition  of  the  bond  rendered 
some  variance  necessary.  As  to  the  objection,  that  no  person  or  place 
was  appointed  to  have  the  account  taken ;  the  true  construction  of  the 
condition  in  that  respect  is,  that  the  principal  should  account  at  all  times 
whensoever  and  wheresoever  called  upon ;  but  that  if  the  Directors 
should,  for  their  own  convenience,  appoint  any  particular  place,  or  any 
particular  person  to  take  the  account,  he  was  bound  to  attend  there,  and 
give  the  account  required.  The  appointment  of  time,  place,  and  person 
is  not,  as  contended,  a  condition  precedent,  it  being  optional  with  the 
Directors  to  appoint  in  those  particulars,  if  they  thought  proper  so  to  do. 
If  the  party  to  account  had  absconded  or  died,  according  to  the  con- 
struction of  the  opposite  side,  there  could  have  been  no  remedy  against 
the  sureties.  It  is  an  established  rule  of  pleading,  that  a  party,  in  an 
action  like  the  present,  may  either  plead  performance,  or  else  in  excuse 
of  performance.  The  former  has  been  here  pleaded ;  and  after  such  a 
plea,  it  is  not  competent  for  the  defendant  to  demur  specially,  that  there 
was  no  appointment  of  time,  or  place,  or  acceptance  of  office  averred.  It 
might  have  been  a  good  cause  of  demurrer  if  Che  plea  had  been  pleaded 
differently.  Gihbs  v.  Southam  (h).  This  brings  us  to  the  second  objection 
made  as  to  the  absence  of  an  averment  of  appointment  or  acceptance  of 
office.  In  Serra  v.  Wright  and  Serra  v.  F^e,  which  appear  to  have 
been  the  same  case,  a  general  plea  of  performance  was  pleaded,  and  there 
was  DO  allegation  that  money  had  been  received,  or  that  the  office  had 
been  accepted,  which  was  held  to  be  fatal.  But  our  allegation  is  not 
that  th^  principal  was  appointed  to  a  voluntary  office,  but  merely  that  we 
had  employed  him,  and  that  he  continued  in  our  employment  or  service. 
This  is  equivalent  to  an  averment  of  acceptance  of  office,  if  such  an 
averment  had  been  necessary,  which  it  was  not,  as  the  condition  recites 
his  employment  by  us,  and  only  provides  that  he  shall  account  for  all 
sums  of  money  to  be  received  during  the  continuation  of  his  employ- 
ment, no  matter  in  what  locality  or  office.  Serra  v.  Fyffe^  which  is 
more  fully  reported  than  Serra  v.  Wrighty  is,  in  fact,  an  authority  in  our 
favour ;  for  it  appears  that  two  breaches  were  alleged  in  that  case  :  first, 
that  the  party  had  refused  to  account  for  monies  received  by  him ;  and 


(a)  1  Salk.  139. 


ib)  6  6.  &  Ad.  611. 
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H.  T.  1 842.  secondly,  that  he  had  received  money,  and  did  not  account.  To  the  hitter 
CommonPleaa.  there  was  no  demurrer  for  non-averment  of  acceptance  of  the  oflSce  ;  be- 
cause the  receipt  of  the  money  imported  the  acting  in,  and  acceptance  of 
office.  So  here  the  allegation  of  continuation  in  employment  necessarily 
Imports  the  appointment  to,  and  acceptance  of,  office.  As  to  the  objec- 
tion with  respect  to  the  uncertainty  of  the  situation  to  which  the  principal 
was  appointed,  there  is  nothing  in  it ;  as,  in  the  first  place,  accountant 
and  teller  are  synonimous :  and,  in  the  next  place,  in  some  of  the 
breaches,  he  is  stated  to  have  been  employed  in  a  single  capacity  ;  and 
if  any  one  of  the  breaches  is  good,  it  is  sufficient.  The  case  of  Ijord « 
Arlington  v.  Merricke  does  not  apply,  that  case  having  been  decided  on 
the  construction  of  the  instrument,  which  was  held  not  to  refer  to  future 
appointments,  on  the  sole  and  simple  ground,  which  is  wanting  in  this 
case,'  that  the  liability  was  limited  to  a  specific  period.  This  is  confirmed 
by  the  principle  which  is  deduced  from  that  and  the  similar  class  of  cases 
in  Theobald  on  Principal  and  Surety,  66,  viz.,  '<  If  a  person  is  surety  for 
<<  the  fidelity  of  another,  in  an  office  of  limited  discretion,  or  the  appoint- 
<<  ment  to  which  is  only  for  a  limited  period,  he  is  not  obliged  beyond 
"that  period." 


Per  Curiam, 

As  to  the  first  cause  of  demurrer,  viz.,  that  there  was  no  averment  of 
the  appointment  of  a  specific  time  and  place,  where,  and  by  whom,  the 
account  might  be  taken,  we  think  that  the  construction  put  upon  the  con- 
dition by  the  plaintiff's  Counsel  is  the  correct  construction ;  and  that, 
therefore,  it  not  having  been  incumbent  on  the  Directors  to  nominate  any 
place  or  person,  the  averment  of  such  was  unnecessary.  As  to  the  next 
cause  of  demurrer,  that  the  appointment  or  acceptance  of  the  office  by 
the  principal  was  not  averred,  it  is  stated,  that  the  party  was  employed  in 
the  service  of  the  Directors,  and  that  imports  acting  and  acceptance. 
With  respect  to  the  alleged  uncertainty  of  the  office  in  which  the 
principal  was  employed,  there  were  several  breaches  in  the  replication, 
to  some  of  which  such  an  objection  does  not  apply :  and  if  any  one  of 
the  breaches  is  good,  it  is  sufficient.     We  must,  therefore, 

Overrule  the  demurrer. 
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CLARKE  V.  M«DANIEL. 

Jan,  14. 
Mr.  Monahan,  Q.  C.,  with  whom  was  Mr.  Gerakttf^  on  behalf  of  the  A  declaration 
defeDdant,  moved  to  strike  out  the  first  count  in  the  declaration,  with  j^n^jty  ^^'deed 
costs,  and  that  the  plaintiff  be  restrained  from  proceeding  until  he  had  contained  two 
furnished  the  defendant  with  a  copy  of  the  assignment  of  the  deed  of  for  four  years' 
annuity  on  which  the  action  was  brought.     With  respect  to  the  former  S^^^^tlslo 
part  of  the  motion,  the  first  count  was  for  four  years'  arrears  of  annuity,  and  the  second 
ending  on  the  Ist  of  May  1840  ;  and  the  second  count  differed  from  it  ]^^  li^e 
in  the  sole  particular  of  declaring  for  five  years'  of  the   same  annuity,  s&nie  dne  May- 
ending  on  the  1st  of  May  1841,  so  that  it  appeared  that  all  the  relief  Court  wonld 
claimed  by  the  first  count  could  have  been  obtained  under  the  second ;  "°*  i*^®  ^^^ 
and,  therefore,  that  first  count  was  superfluous,    unnecessary,  and  oh-  perflnous,  it 
viously  inserted  in  the  declaration,  for  the  purpose  of  increasing  the  costs.  ^nJ^t^Aat 
As  to  the  latter  part  of  the  motion,  it  appeared  that,  besides  the  present  there  had  been 
action,  process  in  another,  at  the  suit  of  the  plaintiff's  son,  as  assignee  of  ^f  i]^^  f^ed.^ 

the  said  annuity  deed  (which  also  appeared  from  an  account  furnished),    The  Court  al- 
.  80   refttued    to 

had  been  previously  served  on  the  defendant ;  and  Counsel  contended    compel  the 

that  this  Court  had  a  summary  equitable  jurisdiction  to  order  the  produc-  ^^"^^  j°  ^^l 

tion  of  an  instrument  acknowledged  to  be  in  the  plaintiff's  possession  ;  dantwithaco- 

and  this  equitable  jurisdiction  had  been  extensively  acted  on  in  latter  gjLi^ent^of^' 

times;  Whitton  v.  Caz€Uet(a) ;  Barry  v.  Alexander  (b) \  Bateman  y.  ^^^  annuity 

PhUUps(c);  Tidd.  P.  639,  64L  ^®^' 

Per  Curiam, — The  cases  cited  are  cases  in  which  the  instruments  of 
which  inspection  was  required  were  those  on  which  the  action  was 
founded ;  whereas,  here  you  require  the  Court  to  give  you  inspection  of 
an  instrument,  not  on  which  the  action  was  founded,  but  which  would,  if 
produced,  have  the  effect  of  defeating  the  action.  It  would  be  giving 
you  the  benefit  of  a  bill  of  discovery. 

Mr.  Barley  and  Mr.  Keoghy  were  desired  by  the  Court  to  confine  them- 
selves to  the  first  point. — There  was  a  necessity,  under  the  circumstances 
of  the  case,  for  two  counts  in  this  declaration,  inasmuch  as  if  the  deed  of 
assignment  alluded  to  was  executed  subsequent  to  the  1st  of  May  1840,  as 
is  the  fact,  and  operated  as  a  legal,  not  as  an  equitable  assignment  to  the 
son  of  the  plaintiff,  we  could  not  recover  on  the  second  count ;  because 
in  the  action  of  debt,  the  precise  day  in  which  the  annuity  became  due 

(a)  2  T.  R.  683.  (b)  4  Doug.  Iff. 

(c)  4  Taunt.  161. 
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must  be  stated  with  precision  ;  and  if  mis-stated,  the  action  mtifi  fail* 
and  we  be  defeated,  if  that  were  our  only  count.  On  the  other  hand, 
having  another  count  for  the  arrears  due  up  to  the  1st  of  May  1840,  we 
could,  under  that  count,  recover  the  four  years'  annuity  due  on  that  day ; 
and  this  is  the  peculiarity  of  the  action  of  debt  instead  of  covenant. 
Gilbert  on  Debt^  407.*  Only  for  the  assignment,  we  would  admit  ihat 
the  first  coufit  was  stiperfluous. 

The  CotrnT  suggested  a  reference,  which  the  Counsel  for  the  plaintiff 
decUned,  as  the  defendant  would  not  undertake  to  admit  the  valicytj  of 
the  iMHittity  deed ;  and  the  motion  was  refused,  without  costs. 

Let  the  motion  be  refused,  and  no  costs  to  either  party. 
*  Bed  vide  BuakUy  ▼.  Ken^oHy  10  East,  141. 


Jim.  1ft. 

lliedefeDdant, 
against  whom 
judgment  bad 
.  been    marked, 
and  a  writ  of 
inquiry     gped, 
baving    sworn 
tbatbe  had  ne- 
ver been  served 
with  the  pro- 
cess,  bat   ad- 
mitted   the 
debt,  the  Court 
ordered  him  to 
pay  the  amount 
of  &ie  plaintiff's 
demand    to 
bim ;  and  that 
the  Officer 
should  hand 
over   the  pro- 
cess-server s 
affidavit,  in  or- 
der that  he 
might  be  pro- 
secuted, reser- 
ving the  ques- 
tion of  setting 
aside  the  pro- 
ceedings,   and 
the  question  of 
costs  in  the 
mean  time. 


FAHIE  V.  NASH. 

Mb.  R,  Bowsn  moved  that  the  pariiitteniary  appearance  sad  dl  subse* 
quent  proceedings  might  be  set  asid^,  the  defendant  never  having  b^n 
served  with  the  writ  of  process,  as  sworn  by  the  process-server,  and  th«t 
the  affidavit  of  the  process-^server  might  be  taken  off  the  file,  in  order  that  he 
might  be  prosecuted  at  the  next  Assizes  for  pevjury.  Affidavits  Were  made 
by  the  defendant,  in  support  of  the  motion,  denying  the  service,  and  stating 
circumstances  whereby  there  was  strong  ground  for  believing  that  the 
defendant  had  never  been  served ;  and  accounting  for  a  delay  of  ten  days 
which  had  taken  place  between  his  having  been  apprised  by  notice  of  the 
speeding  a  writ  of  inquiry,  and  giving  notice  of  this  motion,  by  stating 
that  his  Attorney  lived  at  a  great  distance  from  him.  Defendant  was 
willing,  and  still  offered  to  pay  the  amount  demanded,  but  the  plaintiff 
would  not  accept  it  without  the  full  costs  incurred.  Counsel  applied  for 
an  order  similar  to  ihat  in  Comerford  v.  Burke  (a). 

Mr.  Otwayy  for  the  plaintiff,  contended  that  the  Court  would  not 
decide  between  the  conflicting  statements  of  the  defendant  and  the  process^ 
server,  but  ought  to  leave  the  former  to  make  out  his  case  against  the 
latter,  before  they  would  interfere  with  the  proceedings  which  had  been 
taken.  He  objected  to  the  order  in  Comerford  v.  Burke^  as  the 
inconvenience  of  it  was  proved  by  the  motion  which  was  made  in  the 

(•)  8  Ir.  Law  Bep.  197. 
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awfca  caie  (aX  ^^^  ^  protectttion';  hmt  had  no  objeetMo  ta  reoeive  tlie 
sum  claimed  from  the  ^defendant ;  and  that  t4ie  «»ooDt  of  the  eosts 
incurred  should  be  lodged  in  Court,  to  abide  the  order  of  the  Court,  after 
the  prosecution. 

Prr  CWmmh. 

We  m  of  opinion  that  the  defendant  ought  to  paj  the  debt  vrhich  he 
Admoirledgee][to  be  (kw ;  but  the  Conrt  frill  itot,  at  present,  pronounce 
avj  order  Yeapeedog^tlie  costs,  or  that  they  shookl  be  lodged  in  Coarty 
there  being  no  allegation  of  insolvency  of  the  plaintiff.  At  the  same 
time,  we  think  it  better  not  to  make  a  prospective  order  contingent  on 
the  event  of  the  prosecution,  as  in  Comerford  v.  Bwrhe^'*  and  we  shall, 
therefore,  order, 

That  the  defendant  pay  over  to  the  plaintiff  the  sum  claimed  in 
the  declaration,  in  ten  days  from  the  date  ;  and  that  the  proper 
Officer  do  hand  over  the  affidavit  of  T.  D^  the  process-server, 
to  the  Clerk  of  the  Crown  for  the  County  of  Cork,  to  enable 
the  defendant  to  prosecute  the  said  process-server  at  the  next 
Assizes ;  and  that  the  remainder  of  the  motion,  and  (he  ques- 
tion of  costs,  do  stand  over  in  the  mean  time. 

(a)  3  Ir.  Law  Bep.  86. 


H.  t.  1842. 


*  The  order  in  Comerford  ▼.  Burke^  wluch  was — "  That  the  ooets  of  the  motion  and 
of  the  proceedings  do  abide  the  event  of  the  prosectftion,"  woold,  we  conceive,  be 
attended  with  the  additional  inconvenience  of  disqnalifying  the  principal  witness,  hj 
giving  him  a  direct  peeouiary  interMt  in  the  resalt  of  the  triaL 


FAHIE 

HASfi. 


Lessee  St.  GEORGE  v.  CASUAL  EJECTOR. 


Jan.  22. 


Mr.  p.  Bi-AKE  applied  that  the  service  of  the  ejectment,  summons,  and   Service  of  copy 

notice,  had  in  this  case,' be  deemed  good  service  on  the  lessee  and  some    ?^    ejectment, 

'  •  I  i_   1       1  .  *^*»   ^^^  non- 

of  the  under-tenants.     The  ejectment  was  brought  by  the  receiver  under   payment  of  • 

the  Court  of  Chancery  for  non-payment  of  rent ;  and  several  of  the  under-  \'^^^^  ^^  ^® 

tenants  having  been"  personally  served,  the  process-server  could  not  obtain  der-tenant8,by 

entrance  into  the  house  of  the  lessee  or  the  remainder  of  the  under-  game  nnder 

tenadU,  and  was  obliged  to  put  the  copies  of  the  ejectment  under  the  ^eir respective 

doors  of  the  houses;  and  he  swore  that  he  believed  the  same  to  have  were  closed  for 

reached  the  binds  of  the  parties  to  whom  they  were  directed.     It  was  ^ventS^per! 

also  stated  by  Counsel,  that  a  motion  had  been  made,  on  the  day  before,    ^^^  service.' 
,  oil  t_       .  .      deemed     good 

in  the  Rolls  Court,  on  the  part  of  the  lessee,  to  stay  the  ejectment  m    serWce,    post- 
ing the    pre- 
mises with  the 
^ectment  and^order— the  letisee  haviog  made  a  motion  in  the  Bolls  Court  to  stay  pro- 
ceedings on  the  ejeotment. 
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question,  which  was  refused,  and  which  was  evidence  of  some  knowledge 
of  the  lessee  on  the  subject. 

Per  Curiam. 

As  the  motion  in  the  Rolls  to  stay  the  ejectment  may  be,  in  some  mea- 
sure, relied  on  as  an  adoption  of  the  same— 4et  the  service  of  the  copies  of 
the  ejectment,  summons,  and  notice,  had  in  this  case,  be  deemed  good 
service,  posting  the  premises  with  copies  of  the  same,  and  of  this  order  ; 
the  receiver  making  an  affidavit  of  the  circumstances  of  the  motion  in  the 
Rolls  Court. 


Jan.  17. 

A  party  will 
Dot  be  ordered 
topay  the  costs 
of  a  motion  to 
Bet  aside  a 
judgment  re- 
gularly ob- 
tained, even 
though  a  con- 
sent had  been 
previously  ten- 
dered, offering 
the  same  terms 
that  were  or- 
dered by  the 
Court. 


WALDRON  in  replevin  v.  HUSSEY. 

Mb.  Coppinoeb,  Q.  C,  having  obtained  a  conditional  order,  that  the 
judgment  marked  in  this  case  for  want  of  a  declaration,  might  be  set 
aside,  on  certain  terms  contained  in  a  consent  tendered  before  notice  of 
the  motion- 
Mr.  Whiteside  shewed  cause. 

The  Court  having  been  of  opinion  that  the  judgment  should  be  set 
aside,  and  the  plaintiff  let  in  to  declare  on  the  terms  offered  by  the 
consent — Mr.  Coppinger  applied  for  the  costs  of  the  motion,  on  the 
ground  of  having  tendered  a  consent  to  do  what  the  Court  had  directed ; 
Reynolds  v.  KeUy  (a). 

Mr.  Whiteside  admitted  the  tender  of  the  consent ;  but  contended,  that 
having  strictly  pursued  the  rules  of  the  Court,  he  had  a  right  to  keep  his 
judgment,  which  was  regular. 

DOHEBTT,  C.  J. 

The  general  rule  has  been  stated  correctly  by  Mr.  Coppinger,  but  this 
is  one  of  the  exceptions :  A  party  cannot  be  asked  to  waive  a  judgment 
regularly  obtained,  as  a  matter  of  course,  more  especially,  as  he  had  no 
opportunity  of  knowing  that  his  adversary  had  any  merits. 

Let  the  conditional  order  be  made  absolute  on  the  terms 
offered  in  the  consent,  the  plaintiff  paying  the  costs  of  this 
motion. 

(a)  3  Ir.  Law  Bep.  186. 
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CONROY,         •         .         .        Respondent. 
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Jan.  17. 


The  petition  in  this  case  had  been  filed,  praying  that  the  respondent  A     petition 

might  be  ordered  to  tax  certain  costs,  and  furnbh  a  list  of  credits  on  oath  ation°^of  *re- 

within  four  days,  but  not  alleging  any  particulars  of  misconduct  on  the  spondenf  s 

part  of  the  respondent  in  refusing  a  list  of  credits,  nor  an  undertaking  on  he  should  ftir^ 

the  part  of  the  petitioner  to  pay  the  amount  of  the  swd  costs  when  taxed  °J^^  '^th' 

and  ascertained.  out  alleging 

misconduct  on 

the  part  of  the 

Mr.  Macdonaghy  on  behalf  of  the  respondent,  now  moved  that  the  said    resi^ndent   in 

havinff  reftised 
petition  be  discharged  with  costs^  the  plaintiff  undertaking  to  have  the  bill    the  credits  re- 
ef costs  in  question,  toirether  with  four  other  bills  of  costs  on  other    q^«d,  or  an 
,  ,       ^  .  undertaking  on 

transactions  as  Solicitor  for  the  petitioner,  taxed,  and  to  furnish  a  list  of  the  part  of  the 

credite  within  a  week.  JI^ttTaLniS 

of  the    costs 
when  asoer* 
Mr.  CoUinSy  Q.  C,  objected  to  such  an  order,  inasmuch  as  although  a   tained.—jET^iu; 

retainer  was  admitted  in  the  cause  in  which  the  costs  which  were  the   ***  j  i^^P^i?* 

and   that    the 

subject-matter  of  the  petition  had  been  incurred,  yet  that  in  the  other  respondent wa« 
cases  it  was  denied.     It  was  also  contended,  that  the  petition  was  not   ^|^  f^^^  ^ 
irregular,  as  the  petitioner  had  a  right  to  ask  for  a  list  of  credits  under  petitioner. 
the  general  jurisdiction  of  the  Court,  and  the  respondent  having  denied 
that  he  had  ever  received  any  sums  on  account  of  the  petitioner,  the 
costs  ought  to  abide  the  result  of  the  investigation  to  ascertain  the  truth 
of  that  statement. 

DOHSRTY,  C.  J. 

The  petition  is  obviously  irregular — being,  neither  a  petition  agunst 
an  Officer  of  the  Court  for  misconduct — inasmuch  as  it  does  not  state  any 
particulars  of  misconduct  on  the  part  of  the  respondent,  nor  any  previous 
demand  of  a  list  of  credits — nor  the  common  petition  of  reference  to  tax 
costs,  inasmuch  as  there  is  no  undertaking  in  it  to  pay  the  costs  when 
ascertuned.  Under  these  circumstances,  we  shall  give  the  respondent 
his  costs,  and  make  the  following  order : 

That  the  five  several  bills  of  costs  be  Preferred  to  the  Officer  for 
taxation,  the  Officer  to  assume  for  the  purposes  of  that  taxation 
the  fact  of  retainers ;  and  that  the  said  respondent  do,  within 
ten  days,  give  all  credits  upon  oath,  and  that  the  Officer  do  ascer- 
tain the  amount  ]of  such  credits ;  and  that  a  balance  be  struck 
with  reference  to  each  bill — ^the  petitioner  undertaking  to  pay 
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such  balances  if  found  against  him,  if  he  shall  not  think  proper 
to  dispute  a  retainer  in  any  of  the  said  causes ;  but  if  he  should 
dispute  them,  that  the  said  respondent  be  at  liberty  to  bring  his 
action,  and  the  petitioner  to  contest  (he  retainer,  and  the  said 
respondent  shall  pay  the  balance  if  found  against  him  ;  and  that 
the  petitioner  do  pay  the  costs  of  this  motion  to  the  respondent, 
and  not  dispute  a  retainer  in  the  cauae  mentioned  in  the  petition. 


Jon.  26« 

la  a  replervin 
case,  the   de- 
feadaat'i    At- 
torney having 
pmnii«d    the 
plaintifF's 
CooMel    add*- 
tiooal  time  to 
join  in  demnr- 
rer,  which  wm 
afterwards 
withdrawn  by 
tiie   orders    of 
tiie   defended 
himself,    and 
judgraeBt 
ma»ed— the 
plaintifF    hay* 
ing  pleaded  no 
plea    to    the 
merits,    the 
judgment  was 
set  aside  with- 
out  any  costs 
by  either  party. 
Under    the 
circumstances, 
the  Court  sus- 
pended   their 
general  order, 
and  allowed  the 
cause  to  be  set 
down  for   im- 
mediate argu- 
ment. 


DANIEL,  in  replevin,  v.  BINGHAM. 

Mb.  Whitesibs  moved  that  the  judgment  which  had  been  marked  in 
this  case  should  be  set  aside  with  costs,  and  the  coats  of  the  motion.  The 
plaintiff  had  only  pleaded  that  no  particulars  of  the  distress  bad  been 
furnished  pursuant  to  the  provisions  of  the  6  &  7  PF.  4,  c.  75.  t.  6.  To 
this  plea  the  defendant  had  demurred ;  and  the  plaintiff's  Counsel,  on  the 
last  day  for  joining  in  demurrer,  had  made  application  to  the  Attorney 
for  the  defendant  for  additional  time,  with  the  view  of  re-esamintng  his 
pleas,  to  which  he  received  the  foUowing  written  reply  :•.—<<  Sir.  I  wiH 
**  be  too  happy  to  afford  every  accommodation  in  my  power-^I  will  cdl 
"  on  you  or  meet  you  in  Court  to-morrov.''  The  Attorney  on  the  nett 
day  met  the  Couusel  in  the  Courts,  and  told  him  that  his  client  wo^d  not 
consent  to  any  delay,  and  that  he  should,  therefore,  be  obliged  to  mnrk 
judgment,  which  he  accordingly  did  at  one  o'clock :  Danaer  v.  £«%  (»). 
No  injury  could  have  accrued  from  the  delay,  as  by  the  rule  of  tkbCourt 
the  cause  could  not  be  set  down  for  argument  until  next  Term. 

Mr.  Macdonaghf  contnt. — In  the  first  place,  the  plaintiff  is  net -entitled 
to  have  this  judgment  set  aside,  as  the  obvious  purport  of  the  Attorney's 
letter  was,  that  the  permission  must  be  contingent  on  his  client's  will ; 
and,  moreover,  the  plaintiff  can  have  no  merits,  having  pleaded  neither 
non  ienuitf  nor  riens  in  arreavy  nor  any  other  defence  on  the  merits.  But 
even  if  the  Court  should  be  of  opinion  that  the  judgment  ehould  be  set 
aside,  we  should  not,  under  the  circumstances,  be  saddled  with  costs ;  or, 
at  all  events,  they  should  be  directed,  as  in  the  similar  case  of  Drury  v. 
Johnson  (h),  to  abide  the  event  of  the  suit. 


DOHEETY,  C.  J. 

There  is  something  peculiarly  embarrassing  in  the  circumstances  of  this 


(a)  3  Ir.  Law  Rep.  64. 


H)  13  Price,  499. 
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case.  But  one  thug  is  quite  clear,  that  the  judgment  cannot  be  allowed 
4o  stand.  The  only  question  is,  as  to  costs  and  terms.  There  is  no  im- 
putation on  the  Attorney,  who  seems  to  have  been  willing  to  concede 
the  indulgence  asked  for ;  but  the  client  having  been  annoyed  at  the 
delay,  which  was  perhaps  unintelligible  to  him,  interposed,  and  took  it  out 
of  the  hands  of  his  agent.  ,  This  intervention  of  a  third  person  creates 
the  embarrassment.  There  can  be  no  doubt,  but  that  the  note  written 
contained  an  unequivocal  promise  on  the  part  of  the  Attorney,  and  the 
Counsel  remained  under  the  impression  that  the  time  requested  had  been 
granted.  Moreover,  no  hour  is  mentioned  in  the  affidavit,  of  the  exact 
period  of  the  subsequent  conversation  in  the  Four  Courts ;  it  might  have 
been  five  minutes  before  the  judgment  was  marked,  or  it  might  have  been 
after ;  so  that  there  is  no  evidence  of  any  undue  delay  on  the  part  of  the 
plaintiff  after  the  leave  had  been  withdrawn.  The  only  rule,  therefore, 
which  we  can  make  is,  that  the  judgment  be  set  aside,  as  having  been 
marked  contrary  to  the  reasonable  expectation  of  Counsel,  although  not 
in  what  could  be  termed  bad  futh.  But,  as  there  was  some  misleading 
on  the  one  side,  and  as  we  are  granting  some  indulgence  to  the  other, 
we  shall  set  aside  the  judgment  without  any  costs  by  either  party ;  and 
under  the  circumstances  of  the  defendant  having  no  defence  on  the 
merits,  in  order  to  facilitate  in  every  way,  and  get  a  speedy  decision,  we 
will  suspend  the  general  order  of  the  Court,  and  allow  the  demurrer  to 
be  set  down  for  argument  on  next  Friday. 


H.  T.  1842. 

CommonPleas, 

DANIEL 

V. 

BINGHAM. 


CARROLL  V.  FARRELLY. 


Jan.  35. 


Mb.  Burkb  moved  to  amend  the  title  of  the  declaration,  by  changing  it    The    declara- 

from  Haary  Term  1842  to  Trinity  Term  1841,  in  which  the  defendant  ^1,entitiefof 

had  appeared,  without  prejudice  to  the  rules  to  plead,  so  as  not  to  lose  a   *  Term  differ- 

trial  at  the  next  Assizes.  in  which  the 

defendant  had 

appeared,    the 

Mr.  Brooke^  Q.  C,  opposed  the  motion,  on  the  ground  of  the  plaintiff  Court  granted 

having  been  guilty  of  an  irregularity,  for  which  he  had  given  notice  to  have    ameS  on  pay- 

the  declaration  set  aside:  Topping  v.  Fuge  (a);  Barrett  v.  Barnard (b).   ™ent  of  costs, 

And  because  the  costs  of  a  demurrer  on  which  the  defendant  had  sue-  the    rales    to 

plead     to     be 
served  de  novo, 
the  defendant  having  a  claim  for  untaxed  costs  against  the  plaintiff,  which  i^hen  taxed 
he  intended  to  plead  as  a  set-off. 


ia)  1  Marsh.  341. 


(&)2F.&Sm.330. 
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H.  T.  1842.   ceeded  In  the  Court  of  Exchequer,  in  an  action  between  ^e  same  parties, 
CommonPleas.   f^^  ^  similar  demand  oi  a  doable  rent,  bad  not  been  taxed,  so  that  tlie 
amount  could  be  pleaded  as  a  set-oC 

DOHSKTY,  C.J. 

There  is  a  very  good  reason  for  reqninng  the  rules  to  be  served  de 
n&vo,  as  the  defendant  might,  by  having  his  costs  taxed,  have  a  good 
defence  at  the  Summer  Assices,  which  [he  couM  not  have  at  the  next 
Spring  Assises.  We  shaU,  therefore,  give  leave  to  amend,  the  plaintiff 
paying  the  costs  of  this  application,  and  serving  the  rules  to  plead  de 
novo. 


Jan.  29. 

No  leaTe  hav- 
ing been  re- 
served, the 
costs  of  a  party 
appearing  to 
oppose  the  mo- 
tion for  chang- 
ing the  venue 
within  last  four 
days  of  Term, 
will  not  be  al- 
lowed, al- 
though he  may 
have  been  serv- 
ed with  notice 
of  the  motion. 


MARA  V.  MURPHY. 

Mr.  Macdokaoh  applied,  within  the  four  last  days  of  Term,  to  have  the 
venue  changed  on  the  common  affidavit.— No  leave  to  make  the  motion 
had  been  reserved. 

The  CouBT  refused  the  motion. 

Mr.  Graydon  appeared  for  the  pbuntiff,  who  had  been  served  with  notice, 
and  applied  for  his  costs. 

DOH£RTT,  C.  J. 

It  not  having  been  stated  in  the  notice  served  on  you  that  leave  had 
been  given  by  the  Court,  their  own  rule  was  sufficient  to  retain  the  venue 
without  your  assistance.  We  cannot,  therefore,  give  you  the  costs  of 
appearing. 

No  rule. 
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1841. 
Queen*sBeneh. 


TIMOTHY  MURPHY,  m  Replevin,  v.  JOHN  LEADER,  M.D. 

(Queen's  Bench.)  N^^^. 

Rxpuvnr. — Tbb  was  an  action  of  replevin  for  ttie  taking  of  two  cows,  A.bein^ seized 

two  heifers  and  four  sheep  of  the  plaintiff,  tried  before  Serjeant  Greene  for^Uveerenew- 

at  the  last  Assizes  for  the  county  of  Corlk. — The  taking  was  stated  to  have  aWe  for  ever 

been  on  the  24th  ©f  Odober  1840  on  the  lands  of  Glonnalougha,  in  the  of  1796,  con- 

coonty  of  Cork.     Th^  defettdaht  pleaded  several  avowries  for  rent  in    yejedaUlusiii- 

*  1       I        1  •     'iv        J        tereet  in  these 

ttrrear,  due  to  him  as  hindbrd  of  the  locus  in  quo,  by  the  plaintiff,  under   lands    to  ,  B. 

m  demise  theretofore  eiecoted.     The  plaintiff'  in  replevin  pleaded  non   ^oj^oTacertoin 

temdi  to  each  avowry.     No  question  arose  upon  the  pleadings.     The    annuity,  bjr  a 

issues  being  oo  the  defendant,  he  produced  and  proved  a  lease  of  (he  1st    ^^^  the  1^ 

of  January  1796  from   Denis  McCarthy  and  wife  to  John  Leader  the    A^j^J^^ 

elder,  for  three  lives  renewable  for  ever,  two  of  whom  are  in  being,  of  leaving  A.  sur- 

tbe  lands  of  Gbnnaloagha,  otherwise  Lakeville.     He  then  produced  and    ^Jj*^j-   previ- 

proved  a  lease  from  the  said  John  Leader  the  elder,   dated  the  16th  of   onslj  made  his 

Septettkbor  1827,  to  Timothy  Mulcahy  and  Owen  Linane  of  the  locus  in    ^g  deviserand 

fuoi  being  part  of  the  above  lands  m  respect  of  which  the  rent  claimed    j'^^^^^^^^i^'^t 

hXk  doe«     He  then  proved  the  deaths  of  Linane  and  Mulcaby,  and  that    nalou^ha,  part 

Titaothy  Murphy  married  Linane's  widow,  and  was  in  possession  nine 

years.     He  then  proved  payment  of  rent  by   Timothy  Murphy  under 

that  lease  to  John  Leader  the  elder.     He  then  produced  John  Edward 

Herriek,  Esq.,  who  proved  that  he  was  a  subscribing  witness  to  a  deed, 

bearing  date  the  19th  of  August  1836,  by  which  John  Leader  the  elder 

purported  to  convey  to  his  son  John   Leader  the  younger  all  the  lands 

comprised  in  the  lease  of  1796,  in  consideration  of  an  annuity  of  £58    will:  after  the 

death  of  B.,C. 
executed  a  me- 
morial  of  the 
deed  of  1836, 
and  had  it  re- 
gistered   upon 
l7th  Fehroarj 
1840;  'in  May 
1840   A.,  con- 
veyed   these 
lands,  amongst 
others,  to  the 
nse    of    other 
persons  in  de- 
rogation of  the 
conveyance  made  to  B.,  and  this  deed  was  registered  upon  the  14th  of  May  1840 ;  Held,  u^n 
a  conflict  of  priorities  hetween  thfese  two  deeds  tliat  C.  was  en^tVM,  within  the  meaning 
of  the  Kegistry  Acts  (6  Jnne  c.  2,  and  8  €r  1,  c.  16)  to  register  this  deed,  both  in  his 
character  5f  executor  to  B.  and  also  in  his  character  as  assignee  of  B. — Held  alto,  that 
the  Registry  Acts  ought  to  receive  an  eqaitable  coostnietioD. — Held  alto,  that  the  rule 
of  giving  an  equitable  construction  to  acts  of  Parliament  passed  for  the  public  benefit, 
in  order  to  extend  the  remedy  and  suppress  the  mischief  contemplated  by  the  act, 
is  a  well  established  and  subsistiuir  rule,  and  is  not  affeoted  by  BrandUng  v.  Barringtcnf 
6B.&C,  476. 


of  said  lands,  to 
C.  and  D.  for 
a  term  of  600 
years,  to  the 
use  of  B.  for 
life  with  re- 
mainders over, 
and  appointed 


ppoii 

iD.€ 


C.  aud  V,  exe- 
cutors   of   his 


a*year  for  th^  Hfe  of  old  Johi^  Leader,  which  annuity  was  expressly 
diarged  on  the  Ismls;  An  objection  was  taken  to  the  stamp  upon  this 
deec^  but  it  was  not  relied  on  in  argument.  The  witness  then  proved 
that  John  Leader  th^  younger  died  on  the  16th  day  of  December  1839, 
before  his  father ;  that  old  Mr.  Leader  had  a  daughter  Abina,  who  is 
married  to  Bir.  Edward  Murphy ;  she  is  the  heiress-at-law  both  of  father 
and  son.  That  young  Leader  made  a  wiR.  Witness  directed  the  memorial 
«f  the  deed  of  1836  to  be  prepared  after  the  death  of  young  Leader 
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M.  T.  1841.    the  grantee,  and  before  the  death  of  old  Leader  the  grantor ;  witness  in 
ijueen^sBench.   ^^^^  ^.^jj^  ^^  ^^^^  j,^  prepared  the  memorial  himself— and  stated  that 
the  certificate  on  the  back  of  the  deed  is  the  usual  certificate  put  on 
registered  deeds.     The  defendant  then  gave  in  evidence  the  probate  of 
the  will  of  young  John  Leader  and  a  consent  in  the  cause,  to  admit  the 
probate  granted  by  the  Court  of  Prerogative,  without  producing  the 
original,  will  and  also  to  admit  an  attested  copy  of  the  memorial  of  the 
deed  of  1836,  which  was  then  given  in  evidence  and  was  signed  by  John 
Leader  the  defendant,  and  the  registry  of  which  was  perfected  upon  the 
17th  of  February  1840.    The  will  of  John  Leader  the  younger  appeared 
to  bear  date  the  24th  of  May  1838,  and  by  it  he  devised  and  be- 
queathed  these  lands  amongst  others  to   the   witness  John    Edward 
Herrick  and  the  defendant  John  Leader,  to  hold  to  them,  and  the  survivor 
of  them,  and  the  executors  and  administrators  of  such  survivor  for  the 
term  of  500  years,  upon  the  trust  to  the  use  of  defendant  John  Leader 
for  life,  with  remainders.     The  defendant  then  gave  evidence  to  shew- 
that  possession  followed  to  John  Leader  the  younger,  under  the  deed  of 
1836,  and  the  Counsel  for  the  defendant  then  closed  hb  case,  submitting 
that  the  avowries  were  sustained. 

The  plaintiff  then  offered  in  evidence  a  deed  dated  the  12th  of  May 

1840,   and  made  between  John  Leader  the  elder  of  the  first  part, 

Henry  Richard  Bourke  of  the  second  part,  and  Abina  Murphy  of  the 

third  part,  whereby  the  said  John  Leader  the  elder  conveyed  those  lands 

amongst  others  to  the  said  Henry  Richard  Bourke  in  trust  for  his  daughter, 

the  said  Abina  Murphy.     This  deed  was  duly  registered  on  the  14th  of 

May  1 840.     Counsel  for  the  plaintiff  then  contended  that  the  deed  <^ 

1 836  was  not  duly  registered,  for  the  following  reasons : — first,  because 

the  memorial  was  not  executed  by  either  the  grantor  or  the  grantee,  who 

were  the  only  parties  to  the  deed ;  secondly,  that  the  execution  of  the 

memorial  by  the  defendant  as  a  devisee  was  not  in  compliance  with  any 

of  the  Registry  Acts ;  and,  thirdly,  that  the  memorial  itself  was  not  in 

conformity  with  any  Registry  Act.  On  these  grounds  he  contended  that 

the  deed  of  1836  was  an  unregistered  deed,  and  fraudulent  and  void  as 

against  the  subsequent  registered  deed  of  1840. 

Counsel  for  the  pluntiff  then  called  upon  the  learned  Judge  to  direct 
the  Jury  to  find  a  verdict  for  the  plaintiff,  which  his  Lordship  refused  to 
do,  and  he  directed  the  Jury  to  find  a  verdict  for  the  defendant,  subject 
to  the  two  points  which  he  saved — namely,  first,  whether  the  deed  of 
1836  was  duly  stamped  ?  and,  secondly,  whether  it  was  duly  registered, 
so  as  to  give  it  priority  to  the  deed  of  1840  ? 

The  Jury  accordingly  found  a  verdict  for  the  defendant. 
These  two  points  were  saved,  with  liberty  to  the  plaintiff  to  move  to 
have  the  verdict  for  the  defendant  turned  into  a  verdict  for  the  plaintiff, 
in  case  either  of  the  two  points  should  be  ruled  for  him. 
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A  conditional  order  had  been  obtained  on  a  former  day  for  this  purpose, 
grounded  upon  the  second  objection,  against  which — 

Mr.  Henny  Q.  C,  and  Mr.  Keller^  for  the  defendant  now  shewed 
cause,  and  cited  Pierce  ?•  Hopper  (a) ;  Rex  v.  Faraday  (5)  ;  Ey^ton 
V.  Studd  (c) ;  Isherwood  ?.  Oldknow  (d)  ;  Rogers  v.  Humphreys  (e)  ; 
Lampefs  ca$e(f);  Dwarris  on  Statutes,  718;  Vin.  Ab.  T.  Statute. 
E.  6,  PI.  55  :  Bac.  Ah.  T.  Stat.  1,  6  ;  Co.  Lit.  290,  h.\  Bac.  Ah.  T. 
Assignmentf  330;  Co.  Lit.  215,  a. ;  and  referred  to  the  6  Anne,  c  2, 
8  G.  1,  c.  15,  and  32  Hen.  8,  c.  34. 

Mr.  Bennett,  Q.  C,  and  Smith,  Q.  C,  with  whom  was  Mr.  Martin,  for 
the  plaintiff,  cited  Brandling  y.  Barrington  (g)  against  giving  an  equitable 
construction  to  statutes ;  and  upon  the  general  question,  Warburton  v. 
Ivie  (h),  Fury  ?.  Smith  (t) ;  Earl  of  Derhy  ?.  Taylor  (k)  ;  MaunseU 
V.  Russell  (I) ;  Mayor  of  Carlisle  v.  Blamire  (m) ;  Crusoe  v.  Bugby  (n)  ; 
Wilson  v.  Knubleyip),  and  Co.  Lit.  385.* 

PENmBFATHEB,  C.  J.,  this  day  delivered  the  judgment  of  the  Court. 
The  question  in  this  case  turns  upon  the  construction  of  the  Registry 
Acts,  and  the  question  raised  between  the  parties  in  the  present  action 
is,  whether  a  certain  deed  bearing  date  the  19th  of  August  1836,  and 
executed  by  John  Lieader  the  elder  to  John  Leader  the  younger,  was  or  was 
not  duly  registered  upon  the  day  the  memorial  bears  date,  pursuant  to  those 
statutes ;  and  whether  Dr.  John  Leader,  the  defendant,  who  was  the  person 
who  executed  that  memorial,  had  such  an  interest  in  the  lands  comprised 
in  that  deed,  as  entitled  him  to  register  that  instrument.  It  appears  that 
John  Leader  the  younger  died  in  the  year  1838,  not  havbg  executed 
any  memorial,  or  in  anywise  registered  this  instrument ;  that  he  pre- 
viously made  his  will,  and  thereby  devised  or  bequeathed  the  prembes  in 
this  deed  to  Dr.  John  Leader  and  John  Edward  Herrick,  for  a  term  of 
five  hundred  years,  to  the  use  of  Dr.  Leader  for  life,  with  remainder  to 
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(a)  1  Str.  363. 

(e)  Plow.  467. 

(e)  4  Ad.  &  £.  299. 

(g)  6  B.  &  C.  475. 

(i)  1  Hud.  &  B.  736, 766. 

(0  2  It.  Law  Bep.  S06,  note. 

in)  3  Wils.  284. 


{b)  1  B.  &  Ad.  276, 281. 

(</)  3  M.  &  Sel.  382. 

(/)  10  Co.  47. 

(h)  1  Jones,  313. 

(k)  1  East,  502. 

(m)  8  East,  487. 

(o)  7  East,  128. 


*  It  would  be  superfluous  to  give  the  arguments  of  Counsel,  as  they  are  aQ  reviewed  ^ 
in  the  elaborate  judgment  of  the  Lord  Chief  Justice. 
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M.  T.  1841*  ^^  fi^  ^^^  other  sonsy  aod  several  remainders  over.  It  was  argued  hj^ 
Otfeej^iBench.  M^.  Keller  that  the  eflGect  and  operation  of  that  wiM,  was  to  give  to  Dr. 
Leader  an  estate  of  freehold  in  these  premises ;  but  I  do  not  agree  in 
that  position^  the  interest  he  took  being,  in  my  opinion,  mi  estate  for  his 
Hfe,  provided  the  term  of  five  hundred  years  should  so  long  hist.  How- 
ever,  this  was  a  chattel  interest  in  the  whole  of  the^  prebnses ;  am)  by  his 
will,  John  Leader  the  younger  appointed  Dr.  Leadelr  and  Mr.  Herrrek 
his  trustees,  an<t  also  nominated  them  as  his  executors ;  and,  therefore, 
Dr.  Leader  was  joint  tenant  in  a  chattel  interest  for  a  term  of  five  hun- 
dred years ;  and,  thus,  Dr.  Leader  had  a  beneficial  interest  in  the  whole 
of  these  premises  for  the  term  of  his  natural  life ;  provided  the  term 
should  so  long  last,  and  he  was  at  the  same  time  co-trustee  and  co-executor 
in  the  wHl  of  Mr.  Leader  the  younger.  After  the  death  of  Mr.  Leader 
the  younger,  a  lease  was  executed  to  Burke  by  the  elder  Mr.  Leader, 
and  that  lease  was  executed  in  derogation  of  the  interest  he  had  vested  in 
Mr.  Leader  the  younger,  and  was  so  fiir  as  the  d^ed  of  1836  fraudulent, 
and  one  agtdnst  which,  those  clarnrlng  under  the  latter  deed  might  well 
take  advantage  of  the  Registry  Acts  to  defeat :  this  deed  was  executed 
and  registered  upo«  the  14th  of  May  1840.  Then  the  registry  of  the 
deed  of  1836  bore  date  upon  the  17th  of  February  1840,  and  was,  (here- 
fore,  in  point  of  date  prior,  and  if  valid,  it  must  taie  precedence  of  the 
deed  registered  upon  the  14th  of  May  1840,  and  confer  a  prior,  and, 
therefore,  a  better  title.  It  is  alleged,  upon  the  part  of  those  claiming 
ondkr  the  latter  deed,  that  it  must  prevail  over  the  prior  deed,  there  being 
DO  registry  of  that  deed  but  that  in  February  1840,  and  that  registry  not 
being  in  pursuance  of  the  Registry  Acts,  viz.,  the  6  Anne,  c.  2,  and  8  G» 
1,  c.  15.  The  6th  of  Anne  is  a  most  particularly  advantageous  act  for  the 
benefit  of  the  public,  to  secure  purchasers  against  private  fraudulent  con- 
veyances. His  Lord^ip  having  read  the  title  of  the  act,  said,  the  object 
and  purport  of  the  act,  as  appears  by  its  title,  was  most  comprehensive 
and  general,  and  so  much  so,  that  it  was  as  comprehensive  and  general  as 
Iraud  itsdf  could  reach.  His  Lordship  having  then  read  the  preamble,  saad 
the  3rd  section  was  a  very  important  one,  and  seemed  to  have  been  pre-< 
pared  and  conceived  with  the  same  general  object  and  comprehensive 
spirit,  as  the  title  and  preamble  of  the  statute.  Having  read  this  section 
his  Lordship  said,  that  although  the  words  in  thk  section  were  ^*  deeds 
and  conveyances,"  it  had  been  expressly  held  that  every  kind  of  instru- 
ment— equitable  as  well  as  legal — was  capable  of  being  registered  under 
this  act,  although  not  conveying  a  legal  or  absolute  estate  or  interest,  and 
although  it  lies  only  in  covenant  or  agreement.  This  was  decided  upon 
the  construction  of  the  words  <<  deeds  and  conveyances,"  which  if  this 
act  were  construed  literally,  would  not  include  equitable  contracts :  and 
that  was  the  decision  come  to  in  Bush^  v.  Bu8hett(a) ;  in  which  case  Lord 
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Redesdale  ^tinctly  stated  this  to  be  his  construction  of  these  statutes. 
It  is  4o  be  observed,  further,  that  in  making  this  provision  there  is  no 
restriction  or  exception  of  any  particular  species  of  deed ;  the  words  are 
"  all  deeds  and  conveyances  wherry  any  lands,  &c.,  may  be  any  ways 
affected,"  whether  the  premises  shall  pass  by  the  particular  deed  or  not, 
or  whether  or  not  they  passed  at  the  time  of  the  execution  of  the  deed, 
or  whether  or  not  they  were  then  afiected  by  the  deed ;  in  every  case  what 
is  the  consequence  ?  that  all  lands,  &c.,  may  <^at  tke  election  of  the  party 
or  parties  ooBc^med,''  be  registered  in  the  manner  thereinafter  mentioned. 
Nothing  can  be  more  general  than  this,  and  it  is  in  perfect  unison  with 
the  title  and  preamble  of  the  act,  which  shew  the  object  of  the  statute. 

The  question  then  is,  whether,  when  the  statute  is  thus  general  in  its 
Uogoage,  capable  of  extending  to  the  case  before  us,  the  operation  of 
4he  act  is  to  be  extevided  to  the  case  of  Dr.  Leader's  registration  ?  In 
doing  so,  we  will  do  nothing  that  w%  contradict  or  be  inconsistent  with 
the  title,  preamble,  or  the  3rd  section  of  the  statute ;  the  words  are— "at 
the  election  of  the  party  or  parties  concerned  ;"  and  it  appears  to  me  that 
the  object  of  the  act  wiil  be  best  consulted  by  so  extending  it,  and  the 
words  of  the  statute  will  certainly  not  be  overstriuned.  The  case  of 
SrandUng  v.  BarringUm  (a)  was  cited,  for  the  purpose  of  shewing  that 
an  equitable  construction  of  a  statute  should  not  be  adopted  ;  and  it  has 
been  pressed  upon  us  that  that  long  established  rule  of  construction  of 
acts  of  Parliament  passed  for  the  benefit  of  the  public,  is  <<  more  honored  in 
the  breach  than  in  the  observance  i**  but  I  must  pause  before  I  yield  to 
that  doctrine.  When  an  act  is  passed  for  the  public  benefit,  I  hold  that 
the  words  of  the  statute  are  to  be  extended  in  order  to  repress  the  mischief 
and  advance  the  benefit ;  this  is  a  rule  established  in  very  old  cases  of  the 
highest  authority,  sanctioned  by  modem  cases,  and  there  is  no  modern 
case  to  contradict  it :  a  caution  may  have  been  thrown  out  from  the 
Bench,  that  there  should  be  care  in  thus  extending  the  words  of  the 
statute^  not  lo  allow  an  act  to  be  extended  to  a  case  never  contemplated 
by  the  Legislature  in  enacting  it.  The  case  I  have  just  referred  to,  and 
which  has  been  relied  on,  was  in  its  immediate  decision  a  perfectly  well- 
founded  deciuon  ;  and  the  attempt  that  was  made  to  extend  the  statute 
in  that  case  was  a  perfectly  wild  attempt,  and  the  observations  of  Lord 
Tenterden,  and  of  the  other  Judges,  were  quite  warrantable  in  that  par- 
ticukr  case.  All  the  Judges  in  that  case  expressly  said  was,  that  such  a 
case  as  the  one  then  before  them  was  never  in  the  contemplation  of  the 
Legislature  in  framing  the  act,  but  that  extending  the  statute  to  that  case 
would  be  legislation,  not  construction ;  and  I  quite  agree  with  them  ;  but 
that  case  leaves  the  rule  untouched,  that  where  a  case  is  within  the  object 
and  contemplation  of  a  statute— although  not  within  the  words— it  shall, 
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M.  T.  1641.  by  an  equitable  construction,  be  held  to  be  within  the  Iremedy  of  that 
^^'*^^  act;  Vtn.  Ab.  T.  Stat.  p.  82,  B.  C;  Com.  Dig.  T.  Parlt.  R.  13,  15  ; 
and  what  Chief  Baron  Comyns  lays  down  is  this,  that  <<  the  Judges  ex- 
"  pound  a  case  within  the  mbchief  and  cause  of  an  act,  to  be  within  the 
*^  statute,  by  equity,  though  it  be  not  within  the  words  f  Ibid.  R.  13; 
and  in  Plowd.  Com.  465  to  467,  two  pages  and  a  half  are  filled  with  in- 
stances of  decisions  to  the  same  effect.  I  do  not  think  that  the  case  of 
Brandling  v.  Barrington  was  intended  to  interfere  with  the  established 
rule,  and  the  leading  rule  in  the  construction  of  statutes ;  and  it  is  some- 
what remarkable  that  the  very  same  statute  referred  to  in  that  case  came 
before  Lord  Eldon,  no  mean  lawyer,  and  he  gave  a  construction  to  that 
act  which  the  words  alone  did  not  authorise.  That  occurred  in  the  case 
of  Dickson  v.  Smith(a),  where  that  learned  Judge  decided  that  a  seques- 
tration out  of  Chancery  was  in  the  nature  of  a  writ  of  execution  ;  and  in 
that  case  the  sequestrators  were  directed  to  pay  a  year's  rent,  which  in 
Brandling  v.  Barrington^  the  Court  very  properly  refused  to  direct. 
The  cases  are  innumerable,  both  ancient  and  modem,  to  sustain  this  equi- 
table construction  of  statutes ;  and  I  am,  therefore,  of  opiniop  upon  the 
language  of  the  Registry  Act,  its  title,  preamble,  and  third  section,  that 
it  is  perfectly  plain  that  it  was  within  the  object  and  meaning  of  this  act 
of  Parliament,  to  give  to  all  persons  any  way  interested  in  lands  affected 
by  an  instrument,  a  right  to  register  such  instrument,  if  the  parties  think 
proper  to  do  so ;  and  where  we  are  called  upon  to  ^ve  a  construction  to 
subsequent  parts  of  a  statute,  we  are  not  to  put  out  of  our  consideration 
previous  enactments  in  the  same  statute.  The  next  section  to  be  re- 
marked upon  is  the  6th  section,  and  if  there  was  nothing  in  the  act 
before  the  6th  section,  there  would  be  much  force  in  the  objection  to  our 
giving  such  an  equitable  construction  to  this  statute,  as  to  bring  the  pre- 
sent case  within  it ;  if  we  did  not  carry  on  the  3rd  section  in  aid  of  our 
consideration  of  the  6th  section  of  that  statute.  The  argument  on  behalf  of 
the  defendant  is,  that  the  words  '<  deeds  and  conveyances"  in  this  section 
are  confined  to  the  parties  or  privies  to  such  deeds  or  conveyances,  and 
that  they  could  not  be  registered  by  any  one  unless  by  the  grantors  or 
grantees  or  their  trustees  or  guardians ;  but  to  advance  the  remedy  of 
this  important  statute,  we  must  extend  them  in  order  to  give  effect  to 
the  words  "party  or  parties  concerned''  in  the  3rd  section.  The  words  of 
the  6th  section  are  "  under  the  hand  and  seal  of  some  or  one  of  the 
<<  grantors  or  some  or  one  of  the  grantees,  his,  her,  or  their  guardians  or 
^<  trustees ;"  not  making  the  power  a  jo^tono/power,  or  requiring  it  to  be 
exercised  by  all  the  grantors  or  all  the  grantees ;  moreover,  there  is  any 
thing  but  strictness  in  the  language  of  the  statute  ;  and  in  some  parts  of 
it  the  words  "grantor  and  grantee  "  are  used,  and  in  others  "  immediate 
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grantor  and  grantee^''  and  oae  may,  therefore,  say  that  the  previous 
ezpressioQ  includes  a  person  who  is  not  an  immediate  grantee.  It  must 
also  be  observed  that  the  6th  section  has  received  a  very  material  ex- 
planation by  the  8  C  1,  c.  25 ;  that  is  a  declaratory  act,  and  when  thai 
statute  declares  that  **  it  shall  and  may  be  lawful  to  and  for  the  heirs, 
"  executors  or  assigns  of  such  grantee  or  grantees,  devisee  or  devisees,  or 
^for  some  or  one  of  them,  to  sign  and  seal  a  memorial  of  such  deed  or 
^<  deeds,"  &c.,  when  it  gives  that  expUnation  of  what  the  Uw  was  un- 
der the  previous  act,  and  makes  a  statutory  declaration  of  the  meaning 
of  that  act,  what  is  to  be  the  effect  of  that  declaration  ?  First,  that  we 
are  to  give  that  interpretation  and  operation  to  the  6th  of  Anne  which 
the  8  Cr.  1  declares  to  have  been  the  meaning  of  the  Legislature  in 
enacting  it ;  and,  secondly,  what  is  then  the  meaning  of  the  6th  section  ? 
Does  not  this  statute  remove  all  (he  difficulty  and  inconsistency  between 
the  3rd  and  the  6th  sections  ?  It  declares  what  b  and  ought  to  have  been 
the  effect  and  operation  of  that  6th  section,  and  that  it  should  have  been  held 
to  include  in  it  <<  heirs,  executors,  administrators,  assigns,  devisees,"  &c, 
of  such  persons  as  are  mentioned  in  that  section.  The  next  consideration 
is,  whether  Dr.  Leader  is  a  person  coming  within  the  description  of  any 
of  the  persons  mentioned  in  that  section,  as  I  have  just  construed  it  ?  In 
the  first  place,  being  an  intermediate  grantee,  although  not  directly  so,  it 
would  not  be  an  overstraining  of  the  act  to  hold  him  a  grantee  within  the 
meaning  of  the  acts.  He  is  not  heir ;  but  be. bears  one  or  other  of  two 
characters ;  be  is  one  of  the  execfitors  of  John  L^er  the  younger, 
and  by  the  operation  of  the  word  ^*  executors"  he  stands  within  the 
provision  of  the  statute  which  enables  him  as  executor  to  execute  the 
memorial  and  have  it  placed  upon  the  file ;  but  in  the  next  place,  there  is 
another  view,  namely,  that  he  sustained  the  character  of  an  assignee,  in 
which  case  he  would  also  be  entitled  and  be  abW  to  register  this  deed. 
Some  cashes  have  been  cited,  and  particulariy  the  Mayor  of  Carlisle  v. 
Blaimire  (a)  for  the  purpose  of  establishing  that  the  Court  ought  not  to 
hold  the  defendant  here  an  assignee,  upon  the  ground  that  he  has  only  a 
partial  interest  in  the  premises  in  the  deed ;  but  let  any  one  read  that 
case,  and  the  only  thing  that  will  be  found  surprising  is,  how  any  person 
could  call  the  party  in  that  case  an  assignee.  The  E<»rl  of  Derby  v. 
Taylor  (b)  was  also  cited  for  the  same  purpose,  but  that  case  is  equally 
plain,  and  nobody  could  doubt  or  question  that  the  person  sought  to  be 
charged  as  assignee  was  only  a  sub-lessee  by  virtue  of  an  under  lease ; 
and  I  do  not  think,  with  great  respect  for  the  gentlemen  who  cited  these 
cases,  that  they  have  any  bearing  upon  the  question  at  present  before  the 
Court.  The  next  case  relied  on  was  WiUon  v.  KnMey  (c) ;  and,  in  my 
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mind,  it  has  very  little  more  to  do  with  this  case  than  the  two  former. 
This  case  was  cited  upon  the  objection  to  our  giving  an  equitable  con- 
struction to  the  statute,  and  ought  to  have  been  referred  to  before ;  in 
that  case,  for  manifest  reasons,  the  Court  held  that  the  case  was  not  one 
within  the  statute  at  all.  I  think  upon  these  grounds,  therefore,  that  Dr. 
Leader  is  within  the  word  ^'  assigns'*  in  the  statute ;  he  is  not  an  assignee 
as  to  all  the  premises ;  nor  is  he  an  assignee  in  law  for  all  purposes ;  but  he 
is  an  assignee  within  the  meaning  of  these  statutes.  There  is  no  instance 
more  familiar  than  that  of  a  conveyance  to  one  for  life,  with  power  to  lease, 
remainder  to  another  for  life,  with  remainders  over ;  the  tenant  for  life 
executes  the  power,  and  the  remunder-man  is  not  an  assignee ;  the  rent 
is  payable  to  the  tenant  for  life  and  to  his  heirs ;  the  remainder- inan  is 
not  his  heir ;  I  am  putting  that  case,  and  yet  he  may  maintain  covenant 
and  distrain ;  Harcouri  v.  Pole  (a) ;  Gore  v.  Roper  (&) ;  and  in  Whit- 
locJt^M  case  (c),  the  same  principle  was  laid  down  under  much  stronger 
circumstances ;  and  also  in  Motley  v.  Scott  (d)  and  in  Isherwood  v.  Old- 
know  (e).  If  it  be  alleged  that  the  present  case  is  the  case  of  a  chattel 
interest,  as  Dr.  Leader  only  took  a  legal  estate  in  the  term  of  500  years, 
and  that  these  cases  are  all  cases  of  freeholds,  that,  I  would  say,  is  a 
distinction  without  a  difference.  In  Rogers  v.  Humphreys  (/)  it  was 
established  that  to  make  a  party  an  assignee,  it  was  not  necessary  that  he 
should  have  a  freehold  reversion,  but  that  a  reversion  for  a  very  small 
number  of  years,  namely,  seven  years,  was  sufficient ;  and  that  case 
^affords  a  strong  instance  of  how  far  the  Courts  will  go  in  the  remedial 
construction  of  acts  of  Parliament;  and  Co.  Lit.  215,  a.,  is  to  the  same 
effect. 

Upon  these  grounds,  it  appears  to  us,  that  the  defendant  came  within 
the  description  and  meaning  of  the  acts  of  Parliament,  and  that  in  both  cha- 
racters, as  executor  and  as  assignee,  he  was  entitled  to  register  the  deed 
under  which  he  claims ;  and,  therefore,  that  the  prior  deed  ought  to  hold 
its  priority.  . 

Cause  allowed  with  costs. 


(a)  Aiider.273. 
(c)  8  Rep.  71. 
(e)  3M&Sel.388. 


(b)  Sir  T.  Jones,  37,  35. 
(d)  Lofa'8B.316. 
CO  4  Ad.  &  E.  299. 
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THE  QUEEN,  at  the  Relation  of  ROBERT  HENRY  KINAHAN, 


1841. 
Queen'tBencA, 


The  Right  Hoaorable  the  LORD  MAYOR  of  the  City  of  Dublin.  June  5. 

Nov.  18. 

Mahdamus.     This  was  a  motion  to  sheir  cause  against  a  conditional  A.  and  B.  were 

order,  which  had  been  obtuned  on  a  former  day,  for  a  mandtmiut  to  the  the  office  of °' 

Lord  Mayor,  commanding  him  to  convene  a  meeting  to  elect  a  Treasurer  ^'^^^'??'^  ^^ 

in  the  room  of  Henry  Farran  Darley,  against  whom  the  Court  had  pro-  nies  of  the  dtj 

nounced  judgment  of  ouiter  last  Easter  Term.  ht^il  been^' 

The  conditional  order  had  been  obtained  on  two  affidavits,  vis.,  that  elected,  B. 

of  R^RKinahan,  Esq.,  and  George  Studdert,  Esq.     The  former  stated,  fo^tion^hT' 

that  at  the  election  in  1836,  William  Smith  was  declared  duly  elected;  ^®  i^^^^e  of* 

that  H.  F.  Darley  instituted  proceedings  against  him,  upon  the  ground  against  him,  ' 

that  he  had  the  greater  number  of  votes — the  votes  of  some  Divisional  *°^  obtained 
Justices  which  were  tendered  for  him  having  been  improperly  rejected, 
and  that  upon  an  information  in  the  nature  of  a  quo  warranto  against 
Smith,  judgment  of  ouster  was  pronounced  against  Smith,  and  said 
Darley  subsequently  admitted  to  said  office  by  virtue  of  a  writ  of  man* 
damus  ;  that  R.  H.  Kinahan  obtained  leave  to  file  a  bill  in  the  nature  of 


a  qtio  warranto  against  Darley  for  usurpation  of  said  office,  upon  the 
ground  that  all  the  Divisional  Justices  did  not  attend  said  election,  and 
although  within  summons,  were  not  duly  summoned,  &C.,  and  that  judg- 
ment of  ota^^  was  pronounced  upon  that  information  against  Darley,  and 
had  been  duly  signed ;  that  in  consequence  of  the  judgment  agtdnst  Smith 


judgment  of 
(nuter  against 
him,  and  was 
subsequently 
admitted  into 
said  office  by 
Tirtue  of  a  wiit 
of   mandamus. 

C,  a  third 
party,  then 
filed  an  infor- 
mation against 
B.  for  usurpa- 
tion of  said  of- 
fice, upon  tiie 
ground  that 

.'s  election 


and  Darley,  there  was  no  person  in  possession  of  the  office,  properly  was  void,  some 

responsible  to  the  public ;  and  that  the  writ  of  error  brought  by  Darley  ^^io  were  wiS^ 

upon  the  judgment  pronounced  against  him  was  brought  for  the  purpose  '^^  summons 

of  delay.     Mr.  Studdert  stated,  in  his  affidavit,  that  he  was  one  of  the  i,een  summon- 

Divisional  Justices  before  and  at  the  time  of  the  election  of  1836,  and    fd  to  the  meet- 
ing at  which  he 
he  never  did,  as  such  Justice,  attend  any  meeting  of  the  Board  of   was  elected, 

Magistrates  of  the  County  of  the  City  of  Dublin :  and  that  he  was  not  at    J[^na°^^*liSS 

any  period  of  the  year  1836  convened  or  called  by  any  notice  or  public  ad-    meeting,    and 

vertisement  from  the  Lord  Mayor,  or  from  any  other  person  whatsoever,  "J^S^^jipro. 

to  attend  a  meeting  of  the  said  Board  of  Magistrates  for  the  purpose  of   nouncedbythis 

B.  upon  this 
information.  B.  brought  a  writ  of  error  to  reverse  this  judgment,  and  C.  applied  to  this 
Court  for  t^mandamut  to  the  Public  Officer  to  hold  a  new  election,  upon  the  ground  that 
there  was  then  no  rightful  Treasurer  in  the  office,  the  former  election  being  roid,  upon 
the  conceded  facts  in  the  case : — Hetd^  that  although  this  mandamus  was  not  an  actual 
execution  of  die  judgment  of  ouster  against  B^  it  was  a  proceeding  consequential  upon 
that  judgment,  and  operating  to  put  it  into  effect ;  and,  upon  that  ground,  that  between 
the  parties  to  that  judgment,  it  would  operate  as  a  supersedeas ;  and,  between  third 
parties,  it  was  good  ground  for  staying  proceedings :  and,  therefore,  the  cause  shewn 
against  tiie  concutional  order  for  the  manaamus  was  allowed. 
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M.  T.  1841.  electing  a  person  to  fill  the  office  of  Treasurer,  nor  did  he  attend  any 
^!*^^*-  _.  meeting  of  the  said  Board  for  said  purpose,  nor  did  he  believe  he  had 
THE  QUEEN   any  right  to  be  present  or  to  vote  upon  said  occasion. 

The  affidavit  of  Mr.  Darley,  in  reply,  after  admitting  the  statement  of 
the  previous  proceedings,  as  detailed  in  the  former  affidavits,  stated,  that 
it  was  impossible  that  Studdert  could  state  that  the  notice  given  of  the 
meeting  in  1836  was  not  a  sufficient  notice  to  all  the  Police  Magistrates; 
that  if  the  present  order  were  made  absolute,  defendant  would  be  for 
ever  prevented  from  establishing  that  the  said  meeting  of  the  Board  of 
Magbtrates  was  duly  convened,  or  how  same  was  summoned  ;  that  upon 
inquiry,  upon  the  25th  of  May,  no  judgment  had  been  then  made  up  upon 
the  information  against  deponent ;  that  deponent  had  caused  a  writ  of 
error  to  be  lodged,  and  that  same  had  been  duly  allowed  by  this  Court, 
and  notice  thereof  given;  that  said  writ  of  error  was  not  broaght  for  delay, 
b<it  upon  the  best  opinions  of  Counsel  that  coidd  be  procured,  with  A 
view  to  ultimate  success ;  that  all  the  Justice^  with  the  exception  d  Mr. 
Gabbeti,  who  was  at  the  time  in  Cork,  had  the  fullest  noitice  of  the 
meeting  in  1836,  and  were  all  canvassed  to  attend  and  vote  diereat; 
that  deponent  waited  upon  the  said  George  Studdert  a  day  or  two  pre« 
vious  to  the  election,  and  that  he  was  Apprised  of  the  electibn  and  fak 
right  to  vote  thereat,  and  solicited  to  attend  at  sud  meeting,  which  he 
did  not  think  proper  to  do  ;  that  Arthur  Hamilton,  also  another  of  the 
Justices,  had  notice  of  said  meeting,  and  might  have  attended  it  if  he 
pleased  so  to  do ;  and  that  these  were  the  only  Police  Magistrates  within 
summons  who  did  not  attend  the  meeting  in  1836 ;  that  Kinahan  had  no 
interest  in  these  proceedings,  but  that  the  application  was  made  entirely 
on  behalf  of  Smith,  and  that  deponent  was  advised,  that  if  this  order 
were  made  absolute,  and  the  Court  of  Error  should  eventually  decide 
that  judgment  of  ouster  should  not  have  been  given  against  deponent,  it 
would  be  necessary  for  him  to  commence  a  new  proceeding  by  quo 
warrcnto  before  deponent  could  recover  possession  of  said  office. 


Sergeant  Greene  now  shewed  cause  against  the  conditional  order. 
The  question  in  this  case  is,  whether  this  Court  will  grant  a  mandamus 
to  the  Lord  Mayor,  directing  him  to  hold  a  new  election,  and  thus  take 
for  granted  that  the  judgment  which  your  Lordships  have  pronounced  in 
this  case  is  final  between  the  parties,  although  a  writ  of  error  is  pending 
to  reverse  that  judgment.  This  is  a  motion  to  the  discretion  of  the 
Court,  and  if  there  be  a  doubtful  point  of  law,  the  Court  will  not  act 
until  that  has  been  disposed  of;  and  even  a  pending  litigation  between 
the  parties  upon  the  subject,  has  always  been  considered  sufficient  to 
prevent  the  Court  from  issuing  a  mandamus^    Lovegrwe  v.  Bethel  (a), 

(a)  1  Blk.  B.  668. 
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Be^y.  Hiiy{a)^  Anonymom  (b).    Moreorer^  the  Court  will  regard  die    H.  T.  1841 
wiit  of  enw  whidi  we  have  brought  n  a  swp€r$sdeai.    In  Perkini  r.   Q«^'*^>*fr 
W^lasidn  (c),  it  b  exj^resaly  decided  that  a  writ  df  error  is  a  tupenedeai   vhx  ^uuir 
from  the  time  of  the  allowanee  of  it ;  aod  if  the  defendant  have  notice     ^^  ^* 
be^Mre  the  allowance  of  k>  it  is  from  the  time  of  that  netiee  ump^rndeoi^      matoe. 
The  distinction  between  proceedings  in  a  Court  of  Eqnity  and  a  Court 
of  Law  is  well  known:— An  appeal  in  Equity  does  not  operate  to 
stop  proceedings^  but  a  writ  of  error  does.     In  MiUer  v.  NewbM  (d)^ 
proceedings  against  bul*  after  allowance  of  writ  of  error,    were   set 
aside;  and,  in  that  oasoi  Lord  Kenyon  said,  ^*  A  writ  of  error  allowed 
i%  in   point   of  law^  a  Muper$edemM%**  aod  the  same  principle  was  decided 
in  Mefitm^  t.   SUvm${t\  where  all  the  aathorities  were  reviewed. 
In  the  present  ckse^  the  ma/ndrnmuM  sought  for  is  in  the  nature  of  an 
elocution  %  and  suppose  an  application  were  made  for  liberty  to  sue  out 
execution  in  a  cause  in  which  a  writ  of  error  had  been  idlowed,  the  Court 
wwM.  be  bound  to  refuse  it:   the  allowance  of  the  writ  of  error 
being  ip^ofitcto  a  sftpenedtat ;  Samp$6h  v.  Browne  Xf)*     These  cases 
establish  that  all  proceedings  in  the  particukr  case  are  slopped  by  the 
aHowance  of  a  writ  of  eirror ;  and  I  will  iow  shew  that  aH  proceedings 
incident  to  the  case  in  which  the  writ  of  error  has  been  albwed,  are  also 
stopped.    Muter-  v.  NewbM  was  a  pirocoeiding  against  the  bail  «n  the 
ordinal  action,  in  which  the  writ  of  error  Was  pending ;  and  in  BemweU 
y.  Black  (g)y  it  was  held  thai  where  an  action  was  brought  upon  a  judg- 
ment, to  which  a  writ  of  error  had  been  brought,  such  a  writ  of  error 
operates  as  a  mpereedeae  of  a  judgment  in  the  ^cond  action  ;  a  ntnifaar 
decision  was  pronounced  in  ffenehw  v.  Biikop  of  Sarwn  (A),  and  Rem 
y.  Wheeler  (t)  ;  and  in  Somermtte  v.  White  (k)  h  was  held  that  the  Court 
would  not  infer  that  a  writ  of  error  was  sued  out  for  deJay,  because  it 
was  sued  out  before  final  judgment  signed  :  but  this  case  has  been  sub- 
stantially decided  in  Ruding  v.  Newd{1)^  Which  b  in  eyery  respect 
like  the  present.  There  is,  moreover,  a  fatal  objection  to  this  application, 
that  the  judgment  has  not  been  signed ;  Re*  v.  Co^i^poration  ef  West 
Loe{m). 

Messrs.  Smithy  Q.  C,  and  Napier. 

It  is  conceded  in  the  affidavits  that  two  of  the  Justices  of  Police,  viz«, 
Hamilton  and  Studdert,  were  within  summons,  and  were  not  summoned 
to  the  election  by  the  Lord  Mayor,  and  that  they  did  not  attend ;  the 

(«)  4  Burr.  3Sdff.  (b)  §  Mod.  874. 

(c)  I  Salk.  891.  (d)  1  Baat,  9m. 

(f)  Willes,  971.  (f)  3  East,  438. 

(f)  8  T.  R.  648.  (h)  Dyer,  76,  *. 

(0  Temp.  Hardw.  81.  (k)  5  Eart,  145. 

(0  a  Str.  988.  (m)  8  Burr.  1386. 
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M.  T,  1841.  election  was»  therefore,  void:  Res  v.  Smith  (a).  Upon  the  admitted 
Queen* s Bench,  ff^^^  ihetiy  the  office  is  now  vacant  de  jure.  Then  judgment  of  owter 
THE  QUSSN  has  been  given  against  both,  and  it  has  been  thereby  adjudged  that  there 
is  no  Treasurer  de  jure  in  possession  of  the  office ;  and  wherever  the 
election  is  clearly  void,  the  Court  will  order  a  new  election.  The  present 
application  is  opposed  upon  three  grounds ;  first,  because  judgment  of 
ouster  is  not  made  up;  secondly,  that  a  writ  of  error  is  bondjlde  brought; 
and  thirdly,  upon  the  ground  that  the  defendant's  right  would  be  pre- 
judiced or  concluded.  As  to  the  first,  it  is  not  necessary  that  the 
judgment  should  be  formally  made  up.  The  cases  where  the  question 
arose  were  upon  verdict,  and  the  application  was  before  the  four-day  rule 
expired.  The  ugning  the  judgment  is  the  act  of  the  Officer  formally 
recording  the  order  for  judgment;  Res  v.  Wett  Loe(b).  In  the 
case  of  a  verdict,  judgment  might  be  arretted  before  it  is  signed ; 
but  when  the  judgment  is  given  by  the  Court,  and  recorded  by 
the  Officer  in  the  usual  way,  it  is  Jinal  as  a  decision  of  the  Court ; 
and  in  a  note  to  Buckley  v.  Palmer  (c)  it  is  sud  that  a  motion  for  a 
peremptory  mandamus  consequent  upon  a  verdict,  cannot  be  moved  for 
four  days  after  the  return  of  the  postea,  as  the  defendant  has  so  long  to 
move  in  arrest  of  judgment.  Here  the  judgment  was  given  last  Term, 
and  could  not  now  be  altered  by  the  Court :  the  obtaining"  the  judgment 
gives  a  party  a  right  to  move  for  ^mandamus  ;  Regina  v.  Gamble  (cQ,  and 
Res  V.  Baldwin  (e).  The  writ  of  error  ought  to  specify  the  error  relied 
on,  which  it  does  not  do  ;  it  might  be  that  the  quo  ioarranto  is  inapplicable 
to  this  case,  and  if  so,  that  would  equally  apply  to  the  other  judgment, 
and  thus  shew  that  there  ought  to  be  a  new  election  ;  Sims  v.  Thomas  (f)^ 
and  Res  v.  Mayor  of  York  (g).  But  at  most,  the  writ  of  error  only 
supersedes  actual  execution  and  not  the  award  of  execution.  In  Snooke 
V.  Mattock  (h)  to  a  scire  facias  the  pendency  of  a  writ  of  error  was 
pleaded,  and  Littledale,  J.,  said — <'  The  plea  is  not  good ;  the  issuing 
*<of  a  writ  of  error  suspends  only  the  execution,  not  the  award  of 
«<  execution  ;"  and  Patteson,  J.,  having  expressed  a  similar  opinion,  said— 
^<  If  the  plea  in  bar  was  allowed,  and  afterwards  the  writ  of  error  was 
^<  determined  in  favor  of  the  plaintiff,  there  would  be  a  manifest  injustice  ;'' 
that  strongly  applies  here,  where  we  say  if  he  judgment  be  affirmed 
there  will  be  a  manifest  injustice  done;  Res  v.  Mayor  of  Gram' 
pound  (i);  Res  v.  Corporation  of  Bridgewater(k).    Any  advantage 

(a)  1  Jebb  &  8. 632.  (b)  3  Burr.  1386. 

(e)  2  Salk.  430.  (d)  3  P.  &  Det.  liSS. 

(e)  3  P.  &  Day.  124.  (ft  Longf.  &  T.  24. 

(g)  5  T.  B.  76.  (A)  6  N.  &  Man.  783. 

(•)  6  T.  B.  301.  (k)  3  Dong.  379. 
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expected  by  the  defendant  must  be  formal,  for  all  the  facts  are  admitted  M«  T.  1841. 

which  shew  his  election  void.      With  respect  to  the  third  ground  of  ob-  Queen's  Bench. 

jection,  that  the  defendant's  rights  will  be  concluded  or  prejudiced,  the  the   queen 
first  question  is,  what  are  his  rights  ?  He  is  wrongfully  in  office  since  the  v* 

THE  LORD 


former  mandamus^  and  there  is  no  one  to  overhaul  his  usurpation.  But, 
moreover,  there  is  no  interference  with  any  right  he  may  have ;  the 
mandamus  we  apply  for  is  to  elect,  not  to  admit,  which  makes  a  great 
distinction  in  all  the  cases. — [Bubton,  J.  The  way  you  put  the  case  is, 
that  the  person  to  be  elected  is  not  to  go  into  office,  but  to  bring  an 
action  for  the  fees  afterwards.] — No,  he  might  bring  his  action  at  once. — 
[BuBTON,  J.  Would  not  the  writ  of  error  be  an  answer  to  such  action?] 
— It  would  be  a  stay  to  the  issuing  of  execution,  but  it  would  not  operate 
before  judgment ;  Rex  v.  Corporation  of  Bridgetoater, — [Burton,  J, 
How  does  that  case  apply  to  a  writ  of  error  ?] — That  is  a  stronger  case, 
and  goes  farther  than  I  am  contending  for,  no  judgment  having  been 
obtained  in  that  case. — [Burton,  J.  The  objection  is  that  the  writ  of 
error  operates  as  a  supersedeasy  the  judgment  of  the  Court  being  ques- 
tioned.— Perrin,  J.  Upon  election  and  entering  into  recognizance, 
&C.,  the  elected  is  dejure  and  de  Jacto  treasurer,  and  there  is  no  neces- 
dty  for  a  mandamus,!^ — What  we  contend  for  is,  that  there  is  not  now 
any  rightful  Treasurer,  and  although  the  Court  will  not  act  to  put  Darley 
out,  it  will  allow  a  rightful  Treasurer  to  be  elected  who  will  be  entitled  to 
receive  the  funds ;  Rex  v.  Mayor  of  York.   . 

As  the  present  Treasurer's  election  is  void  upon  the  conceded  fiicts,  and 
is  adjudged  void  by  the  Court  on  the  record,  he  is  now  in  form  and 
substance  a  usurper,  if  the  judgment  be  affirmed,  then  he  will  have 
been  in^wrongful  possession,  receiving  public  money  without  right,  and 
no  one  to  overhaul  him.  But  if  the  mandamus  be  granted  and  the 
judgment  of  this  Court  affirmed,  then  no  one  will  be  injured ;  the  rightful 
Treasurer  will  get  the  fees,  and  the  public  will  have  a  responsible  officer : 
if,  on  the  other  hand,  the  judgment  should  be  reversed,  no  one  is  inter- 
fered with.  The  case  of  Lovegrove  v.  Bethel^  and  the  other  cases  cited 
upon  the  same  point,  were  decided  upon  the  ground  that  the  Court  will 
not  interfere  by  mandamus  if  there  be  a  civil  suit  depending.  The  case 
of  The  Dean  and  Chapter  of  Dublin  v.  Dowgatt(a)  expressly  decides 
that  a  writ  of  error  of  a  judgment  on  a  mandamus^  is  no  supersedeas  to  a 
peremptory  mandamus  ;  Rex  v.  Lookup  (b)  and  Foot  v.  Prowse  (c)  were 
also  referred  to. 

Mr.  Holmes  replied,  and  referred  to  Clerk  v.  Withers  (d) ;  Parkins 


mayor. 


(a)  1  P.  Wmi.  349,  861. 
(0  3  Str.  097. 


(b)  8  Burr.  1901. 
(<0  1  Salk.  833. 
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M.  T.  1841. 
Queen*  sBeneh, 


THE 


Noo:  18. 


Y.WoonaiUm(a)%  Capronj.Ardier(b)i  Dudbjf  7., Stakes  (c);  Jacques 
Y.Nufan(d);  Tatwell  v.  Stone  (e)i  Benwett  v.  Black  (f)  ;  Crutie  ▼. 
V.  Richardson  (g) ;  Perry  ▼•  Campbell  {h) ;  Aarone  v.  WUUatne  (i) ; 
SomerviUe  v.  7FM<0(A;)  apd  Anonymous  (/). 

BuBTON,  J.,  ibis  day  deliverod  the  judgfnent  of  the  Court,  and  after 
adverting  fully  to  the  facts  of  the  case,  his  Lordship  said,  ^hat  although 
the  mandamus  applied  for  in  this  ca^e  was  not  an  actual  execution  of  the 
judgment  of  ouster,  still  it  was  a  proceeding  consequential  upon  that 
judgment,  and  operating  to  put  that  judgment  into  effect;  hut  the 
authorities  establish  that  a  writ  of  error  operates  not  only  as  a  super- 
sedeas to  execution,  but  also  as  to  any  step  towards  execution ;  Ruding  v. 
Newel  (m).  Smith  y*  Nicholson  (n),  and  Marston  y*  Halls  (o)*  Where 
the  motion  is  made  by  a  stranger  to  the  judgment ;  that  distinction  could 
only  have  thb  effect — that  instead  of  the  proceedings  being  void,  they 
would  be  such  as  the  Court  would  stay  after  the  writ  of  error  brought. 
Upon  these  grounds,  we  are  of  opinion  that  the  cause  shewn  against  the 
conditional  order  ought  to  be  allowed ;  but  that  will  not  prevent  the 
applicant,  in  case  of  delay  upon  the  part  of  the  defendant,  in  proceeding 
upon  his  writ  of  error,  or  for  any  other  sufficient  reason,  bringing  the 
matter  i^n  before  the  Court. 

Cause  allowed  without  costs. 


<a)6^pd.l30« 
^(e)  3  W.  BL  lias. 
{tf)4Bvr.8ii4. 
^)  3  T.  £.  78. 
(0  $.  Sing.  304 ;  8.  C,  9,  Iffo.  »#8. 

(a)  ate.  llie. 


Ih)  X  Burr.  341. 
^  1  T.  £.  379. 
(fi  ST.B,.  $43. 
(it)  8T.IL.399. 
lit)  6  EMt,145. 
(iii)3Str..988. 
(•>.3M.&.We]ab.j6t. 
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1841. 
Queen**  Bench 


THE  QUEEN  v.  JOHN  MARTIN. 

Infobm ATION. — A  certiorari  was  issued  in  this  case,  from  the  return  to 
which  it  appeared  that  the  information  in  this  case  was  exhibited  bj 
Henry  Clayton,  one  of  her  Majesty's  Officers  of  Excise,  upon  the  26th 
of  June  1840,  before  a  certain  Magistrate  of  the  county  of  Wexford, 
and  charged,  that  upon  the  8th  of  June  1840,  the  defendant  carried  on 
the  trade  and  business  of  an  auctioneer,  without  taking  out  a  license,  as 
is  recjuired  by  the  statute,  and  that  he  thereby  forfeited  £100.  Upon 
the  trial,  before  certain  Magistrates,  said  Clayton  proved  that  the  defend- 
ant, upon  the  8th  of  June  1 840,  sold  two  cows  by  auction  in  the  usual 
way,  acting  himself  as  auctioneer ;  and  that  he  was  a  Sheriff's  bailiff,  and 
was  not  licensed  as  an  auctioneer.  The  Justices  acquitted  the  defend- 
ant, upon  the  ground  that  as  he  was  a  Sheriff's  bailiff,  and  as  the  sale  in 
question  was  held  under  the  decree  of  the  Assistant  Barrister,  he  was 
authorised  to  act  at  such  sale  without  being  licensed  as  an  auctioneer. 
From  this  decision  the  Commissioners  appealed  to  the  Quarter  Sessions, 
where  the  decision  of  the  Justices  was  affirmed,  and  the  proceedings 
were  then  removed  into  this  Court  for  final  adjudication. 

Mr.  Tombf  on  behalf  of  the  Commissioners  of  Incise,  referred  to  the 
Schedule  to  the  54  G.  3,  c.  82 ;  6  G,  4,  c.  81,  s.  26 ;  6  &  7  FT.  4, 
c.  75 ;  and  1  Vic.  c.  43;  and  to  PtUey  on  Convictions,  92,  192. 

Pebbin,  J.,  this  day  delivered  the  judgment  of  the  Court. 

His  Lordship  said  : — This  was  an  application  on  the  part  of  the  Com- 
missioners of  the  Excise  to  this  Court,  to  quash  the  adjudication  of  cer- 
tain Justices  in  Wexford,  and  the  affirmation  of  the  Court  of  Quarter 
Sessions,  on  appeal  therefrom,  declaring  that  John'  Martin  was  not  guilty 
of  the  offence  charged  against  him  in  a  certain  information  exhibited 
upon  the  26th  of  June  1 840,  by  Henry  Clayton,  an  Officer  of  Excise, 
for  having,  on  the  8th  of  June,  exercised  and  carried  on  the  trade  and 
business  of  an  auctioneer  in  Ireland,  without  taking  out  a  license,  accord- 
ing to  the  statute,  and  thereby  forfeited  a  penalty  of  £100.  This  infor- 
mation was  brought  under  the  6  Cr.  4,  c.  81,  s.  2Q,  which  enacts,  that 
if  any  person  shall  exercise  or  carry  on  the  trade  or  business  of  an  auc- 
tioneer, or  sell  goods  or  chattels,  lands,  tenements  or  hereditaments,  by 
auction,  without  a  license,  he  shall  be  subject  to  the  penalty  of  £100  for 
snj  such  offence.  It  appeared  before  the  Justices,  that  the  defendant 
did  sell  two  cows  by  auction  on  the  8th  of  June  ;  that  there  were  several 
bidders,  and  that  he  acted  as  auctioneer  upon  the  occasion.  The  defence 
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M.  T.  1 841 .   ^^  that  he  was  a  Sheri£f 's  bailiff,  and  held  the  sale  as  such,  under  a  decree 
Queeny  Bench,    of  the  Assistant  Barrister,  and,  of  course,  by  special  warrant ;  that  in  merely 
THE  QUEEN   80  doiug  he  did  not  exercise  or  carry  on  the  trade  or  buiiness  of  an  auc* 
V'  tioneer ;  and  that  he  was  therefore  authorised  to  do  so  by  law,  without 

^^^^^^*  an  auctioneer's  license,  or  the  assistance  of  a  licensed  auctioneer.  Upon  this 
the  Justices  acquitted  the  defendant,  and  held  him  not  guilty  on  that  evi- 
dence,  of  exercising  the  trade  and  business  of  a  licensed  auctioneer.  Such 
was  also  the  judgment  of  the  Court  of  Quarter  Sessions  on  appeal ;  and  we 
are  called  on  to  quash  that  acquittal  and  affirmation,  upon  the  ground  relied 
upon  by  the  Counsel  for  the  Excise,  that  a  bailiff  under  such  decree  is  not 
authorised  to  sell  by  auction,  or  levy  the  amount  of  the  decree,  unless  he 
is  a  licensed  auctioneer.  We  ha?e  been  referred  by  the  Counsel  for  the 
Commissioners  to  the  enactment  which  I  have  already  stated,  and  also  to 
the  54  6.  3,  c  82,  from  the  schedule  to  which  it  appears  there  is  a  duty  of 
ten  pence  in  the  pound,  payable  on  the  price  of  all  goods  and  chattels  sold 
by  auction,  not  otherwise  therein  charged  and  not  exempt  bj^  law  ;  we  were 
further  referred  to  the  6  &  7  W.  4,  c.  75,  s.  46,  which  enacts  that  the 
bailiffs  to  be  appointed  under  that  act  to  execute  the  decrees  of  the  Civil 
Bill  Court,  shall  have  full  power  and  authority  to  sell  goods  taken  in 
execution  by  them  by  public  auction,  without  the  assistance  of  a  licensed 
auctioneer ;  and  to  the  1  Vic.  c.  43,  s.  3,  which  repeals  so  much  of  the 
6  &  7  FFl  4,  c.  75,  as  relates  to  the  appointment  of  bailiffs  to  execute 
those  decrees,  as  provides  for  payment  of  fees  or  poundage  to  them,  and 
as  repeals  the  36  O.  3,  giving  one  shilling  to  the  Sheriff  for  a  special 
warrant ;  whence  it  was  argued,  and  we  are  called  on  to  infer,  that  before 
the  6  &  7  W.  4,  c.  75,  the  Sheriff  or  his  special  bailiff  could  not  sell 
goods  taken  in  execution  without  the  assistance  of  a  licensed  auctioneer, 
and  that  the  46th  section  of  that  act  is  repealed  by  the  1  Fte.,  and  that 
the  sales  which,  when  executed  by  bailiffs  under  that  statute,  were  exempt 
from  the  intervention  of  a  licensed  auctioneer,  are,  by  this  act,  when 
executed  by  the  Sheriff  or  his  bailiff,  subject  to  such  intervention.  And 
thence  we  are  called  upon  to  reverse  and  quash  the  judgment  of  the 
Justices  and  the  affirmation  thereof  by  the  Court  of  Quarter  Sessions, 
and  hold  that  the  defendant,  in  executing  a  civil  bill  decree  under  the 
Sheriff's  warrant,  and  selling  the  defendant's  goods  taken  thereunder 
according  to  its  exigency,  in  the  ancient  and  accustomed  manner  by  public 
cant  or  auction,  exercises  the  trade  or  business  of  a  public  auctioneer,  and 
not  being  licensed  to  do  so,  is  subject  to  a  penalty  of  £100.  The  con- 
sequence of  that  would  be,  that  no  sale  under  any  civil  bill  decree  for  any 
sum,  however  small,  in  any  part  of  the  country,  however  remote,  can  take 
effect  without  the  presence  and  assistance  of  a  licensed  auctioneer.  Now, 
I  am  by  no  means  satisfied  that  the  Courts  below  were  in  error,  or  that 
the  Sheriff  or  other  Officer  of  the  Court,  in  executing  the  process  of 
the  Court,  performing  his  ancient  and  accustomed  duties,  in  levying  its 
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executions  by  public  canty  does  exercise  and  cany  on  the  trade  and  business  M.  T.  1 84 1 . 
of  an  auctioneer  within  the  meaning  of  the  6  G.  4,  or  54  G.  3,  and  is  Q^^'^^^l^' 
required  thereby  to  take  out  a  license  so  to  do,  in  order  to  enable  him»  the  queen 
when  he  cannot  procure  a  licensed  auctioneer,  to  act  in  obedience  to  the  ^* 

writ  of  the  Court  whose  Officer  he  is.  When  we  look  to  the  provisions 
of  that  act — the  security  required  by  the  7th  section  of  the  54  G.  3,  for 
the  delivery  of  catalogues,  &c^  and  the  payment  of  all  sums  becoming 
due  for  auction  duty  on  such  sales — the  II th  section,  which  requires  that 
every  person  carrying  on  the  trade  or  business  of  an  auctioneer,  whether 
alone  or  in  partnership,  shall  be  obliged  to  take  out  such  license,  a  clause 
plainly  contempbitlng  a  trade  in  which  there  might  be  a  partnership — ^the 
12th  making  the  duties  a  charge— the  14th  providing  for  the  delivery  of 
catalogues — the  15th  for  an  account  of  the  sales ;  and  the  24th  shewing 
that  all  sales  under  executions  are  exempt  from  duty,  although  requiring 
the  auctioneer  (that  is  a  public  auctioneer  if  there  be  one  employed)  who 
shall  sell  goods  thereunder,  to  return  an  account,  and  the  Sheriffs  to  certify 
it — it  clearly  appears  to  my  understanding,  that  notwithstanding  the  section 
to  which  we  have  been  referred,  goods  sold  under  decrees  or  other  legal 
process  are  not  liable  to  duty  ;  and  that  it  was  quite  a  mistake  to  suppose, 
as  was  argued,  that  by  that  schedule  goods  sold  by  a  Sheriff  in  execution 
were  rendered  liable  to  duty.  That  they  were  not  while  the  6  &  7  W. 
4,  s.  46,  was  in  force  is  conceded ;  the  repeal  of  that  section,  if  it  be 
repealed,  which  merely  affects  the  auctioneer's  license  and  not  the  duty 
on  the  goods,  can  hardly  be  said  to  render  them  liable  thereto:  and  that, 
as  before  the  statute,  the  Sheriff  might  and  was  often  bound  to  sell,  him- 
self, and  is  not  by  law  entitled  to  charge  auctioneer's  fees,  and  as  in  so 
doing  he  could  not  be  considered  to  carry  on  and  exercise  the  trade  of 
an  auctioneer ;  and  as  no  duty  is  payable  in  respect  of  such  sales,  he  is 
not  bound  to  take  out  a  license,  paying  stamp  duty  thereon,  in  order  to 
enable  him  to  execute  the  duties  of  his  office. 

Turning  then  to  the  6  Cr.  4,  c.  81,  an  act  to  repeal  the  duties  payable 
on  Excise  license,  and  to  impose  other  duties  in  lieu  thereof  and  to  amend 
the  laws  for  granting  Excise  licenses,  I  find  among  other  trades,  in  matters 
or  business  subject  to  Excise  laws  and  chargeable  with  Excise  duties, 
auctionsy  and  for  and  upon  every  Excise  license  to  be  taken  out  by  every 
person  exercising  or  carrying  on  the  trade  or  business  of  an  auctioneer, 
or  selling  any  goods  or  chattels,  landsy  tenements  or  hereditaments  by 
auction,  £5 ; — and  in  the  schedule  to  the  54  Cr.  3,  lands  are  chargeable 
with  an  cid  valorem  duty  on  sale  by  auction ;  and  by  the  8th  section 
every  such  person,  &c.,  beside  the  auctioneer's  license,  shall  take  out  a 
license  to  deal  in,  retail,  or  vend  any  articles  requiring  a  spirit  Excise 
license,  viz.,  wine,  spirits,  groceries,  tobacco,  before  he  shall  sell  such 
goods  by  auction  ;  or  he  shall  be  subject  to  the  penalty  for  dealing  in 
such  articles  without  license.     This  enactment  is  vei^  stringent,  and  if 
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the  Sheriff  or  his  hailiff  is  subject  to  a  penalty  for  not  having  an 
auctioneer's  license  in  every  case,  he  is  also  snbject  for  not  having  the 
license  of  the  particular  trader  whose  exciseable  stock  he  has  taken  in 
execution. 

I  cannot  think  that  it  was  the  meaning  or  intention  of  the  Legislature 
to  require  every  Sheriff  or  other  Officer  executing  the  process  of  the 
law,  to  take  out  such  licenses  or  to  procure  the  assistance  of  a  licensed 
auctioneer:  there  is  no  duty  payable  on  such  sales;  there  was,  therefore, 
no  reason  to  clog  the  execution  of  the  process  of  the  law  by  such  pro- 
visions.     The  Officer  does  not  exercise  the  trade  or  business  of  an 
auctioneer  when  he  sells  under  a  Jieri  Jhcias  or  a  venditione  exponas ; 
and  although  when  he  uses  the  assistance  of  an  auctioneer,  the  sale  even 
then  being  exempt  from  duty,  the  auctioneer  must  make  a  return,  certified 
by  the  Sheriff,  to  prevent  fraud  by  the  auctioneer  by  interpolating  other 
goods,  there  can  be  no  danger  of  such  misconduct  by  a  Sheriff,  who  must 
pay  the  proceeds  to  the  party.     The  statute  does  not  require  the  Sheriff 
to  use  such  auctioneer,  nor  does  it  forbid  him  to  sell ;  and  although  the 
46th  section  of  6  &  7  FT.  4,  seems  to  imply  that  in  the  creation  of  a 
new  Officer  it  was  necessary  expressly  to  give  him  this  sanction,  yet 
the  inference  therefrom  appears  to  be  that  the  subsisting  and  ancient 
Officer  had  that  authority  (otherwise  why  confer  it  upon  the  new  ?)  rather 
than  that  he  had  not :  so  that  even  if  that  section  be  repealed,  which 
seems  que^ionable,  I  think  the  argument  it  furnishes  is  against  the  prose- 
cution, viz.,  that  previous  to  it  Sheriffs  and  other  Officers  had  their  original 
authority  to  sell,  unimpaired  by  those  Excise  laws  passed  to  regulate 
certain  trades,  and  ruse  duties  of  Excise  in  respect  thereof,  and  not  to 
interfere  with  and  clog  the  execution  of  legal  process  by  the  Officers  of 
the  respective  Courts  of  Law  and  Equity.     The  Masters  in  Chancery 
are  authorised  to  sell  lands  and  properties  under  decrees  by  public  cant 
or  auction,  which  are  exempt  from  duty  ;  they  do  not  use  the  assistance 
of  a  licensed  auctioneer,  and  they  have  never  been  considered  thereby 
to  carry  on  the  trade  and  business  of  an  auctioneer.      And  if  these 
Officers,  in  selling  those  large  estates  by  public  cant,  are  not  to  be  considered 
to  use  and  exercise  the  trade  and  business  of  an  auctioneer,  so  we  are  of 
opinion  that  a  special  bailiff,  under  a  civil  bill  decree,  selling  to  the  amount 
of  6s.  or  £5,  what  it  his  duty  to  sell,  is  not  subject  to  the  penalty  sought 
to  be  imposed  in  this  case ;  and  we  are,  therefore^  of  opinion  that  the 
order  of  acquittal  must  be  affirmed. 

Judgment  affirmed. 
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' . ' 


BAKNABY  RUDGE,  Lessee  of  RICHARD  EDWARD  HULL 

and  another, 


r. 


JAMES  MCCARTHY. 


Nov.  22. 


Ejectment  on  the  title. — The  ejectment  in  this  case  was  brought  to  Ejectment  on 
Tecover  the  possession  of  part  of  the  lands  of  Andrivinagh  situate  in  the  *®  title.— A., 
county  of  Cork,  and  was  tried  before  Serjeant  Greene,  at  the  pre?ious  tide  being  ad- 
Summer  Assizes  for  that  count j.  The  ejectment  contained  two  demises,  ^fendan^  *^* 
one  in  the  name  of  each  lessor  of  the  plaintiff,  and  were  laid  upon  the  3rd 
The  title  of  Richard  Edward  Hull,  one  of  the  lessors  ef 


proved  a  deed 
of  1792,  where- 
by bis  father 
eonyeyed  cer- 
tain lands,  of 
which  those  in 
the  ejectment 
formed  a  part, 
to  a  trustee  in 
trust  for  the 
lessor  and  B. 
his  brother  for 
life,  with  cross 


of  May  1841 

the  pluntiff,  was  admitted  hj  the  defendant ;  and  in  support  of  the  plain- 
tiff's case  a  deed,  bearing  date  the  27th  of  December  1792,  was  given  in 
evidence,  whereby  William  R.  Hull,  the  father  of  R.  E.  Hull>  one  of  the 
lessors,  conveyed  the  lands  in  the  ejectment  to  a  trustee  upon  trust  for  his 
sons  for  life,  the  said  R.  E.  Hull  and  William  Hull,  with  cross  remainders. 
Plaintiff's  Counsel  then  called  upon  the  Counsel  for  the  defendant  to 
produce  receipts  for  rent,  pursuant  to  the  notice,  which  the  latter  refused  remainders ;  B. 
to  do.  It  was  then  proved  that  William  Hull  received  rents  out  of  these 
lands  from  the  defendant  and  his  father  up  to  the  time  of  bis  death ;  and 
and  that  he  died  in  1824,  without  leaving  any  lawful  issue.  A  witness 
next  proved  the  finding  of  the  deed  of  1792  amongst  W.  Hull's  papers, 
and  upon  cross-examination  admitted  that  in  the  search  he  had  found 
McCarthy's  lease  ;  did  not  read  any  name  to  it  but  that  of  the  attesting 
witness,  and  could  not  say  that  the  name  of  R.  £.  Hull  was  to  it ;  it 
was  full  of  erasures  and  obliterations ;  saw  it  in  Court  this  day  with  plain- 
tiff's Attorney.  A  notice  to  quit,  dated  the  21st  of  October  1840,  calling 
upon  the  defendant  to  give  up  possession  upon  the  1st  of  May  1841,  or 
at  the  expiration  of  the  current  year  of  the  tenancy,  was  then  given  in 


alleged  he  held  the  lands, 


and  receipt  of 
rent  by  him  np 
to  that  time 
from  the  de- 
fendant was 
proved.  On 
cross-exami- 
nation of  one 
of  plaintiff's 
witnesses  it  ap- 
peared that  up- 
on severiU  oc- 
casions the  de- 
fendant shewed 
to  the  lessor  an 
instrument  un- 
der  which  he 


aiiegea  ne  neia  loe  lanos,  and  which  the  lessor  at  all  times  alleged  was  a  forgery; 
it  hXbo  appeared  that  the  lessor  had  in  Court  either  that  instrument  or  some  document 
connected  with  the  defendant's  title  to  the  land,  which  he  said  was  greatly  obliterated. 
A  notice  to  quit  upon  the  Ist  of  May,  or  at  the  end  of  six  months  from  that  day,  had  been 
peracnalUf  served  npon  the  defendant,  and  a  demand  of  possession  made  npon  the  2nd  of 
May,  upon  which  the  ejectment  was  brought  The  Judge  who  tried  the  case  directed 
the  Jury,  if  they  believed  there  was  a  lease  or  other  instrument  in  writing  evidencing 
the  tenancy,  to  find  for  the  defendant ;  but  if  they  should  think  there  was  not,  or  that 
it  was  altered  or  obliterated  in  a  material  part,  to  find  for  the  plaintiff;  Held^  that  this 
direction  was  erroneons ;  there  being  no  evidence  to  warrant  any  question  being  left  to 
the  JuiT  as  to  the  existence  of  such  instrument,  or  as  to  its  obliteration  or  tdteration  if  it  did 
exist ;  Held  alsoy  that  the  facts  proved  were  evidence  of  a  tenancy  from  year  to  year,  and 
the  receipt  of  the  notice  to  quit  by  the  defendant  without  objection,  although  in  the 
alternative,  was  evidence  of  the  determination  of  the  tenancy  upon  the  1st  of  May,  in  the 
abeenoe  of  all  evidence  upon  the  part  of  the  defendant  upon  either  of  these  points. 

Cmmptouj  J.,  inclined  to  think  that  the  plaintiff  ought  to  be  nonsuited,  npon  the  ground 
that  it  appeared  upon  his  own  shewing  that  there  was  a  written  document  in  existence 
and  not  produced,  evidencing  the  terms  upon  which  the  defendant  held. 
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M.  T.  1841.  evidence.  The  next  witness  proved  a  demand  of  possession  upon  the 
1st  of  May,  and  agun  upon  the  7th  of  May»  from  the  defendant  in 
person ;  that  he  saw  an  instrument  in  the  hands  of  the  defendant  about 
a  year  and  a  half  before  when  he  was  paying  rent  to  the  lessor  Mr.  Hull ; 
Mr.  Hull  and  the  defendant  were  arguing  about  it,  and  Mr.  Hull  said  it 
was  a  forgery ;  the  defendant  shewed  it  to  Mr.  Hull,  who  had  it  in  his 
hand ;  saw  it  more  than  once  with  Mr.  Hull  and  defendant,  who  were 
always  quarrelling  about  it ;  Mr.  Hull  frequently  said  the  rent  ought  to 
be  £80  a-year  and  not  £70.  The  defendant  offerred  witness  £100  if  he 
would  procure  a  lease  of  these  lands  for  him  from  Mr.  Hull. 

The  plaintiff's  case  having  closed,  Mr.  Bennett  for  the  defendant  called 
upon  the  learned  Judge  to  nonsuit  the  plaintiff;  first,  upon  the  ground  that 
he  had  proved  receipt  of  rent  under  a  lease  which  he  did  not  produce ; 
and,  secondly,  that  no  evidence  had  been  given  of  the  time  of  the  com- 
mencement of  the  tenancy :  this  his  Lordship  declined  to  do,  but  saved 
the  points,  and  Mr.  Bennett  then  addressed  the  Jury  for  the  defendant. 

Mr.  ffenn  then  called  upon  his  Lordshhip  to  direct  the  Jury  to  find 
for  the  plaintiff,  as  the  only  tenancy  proved  was  from  year  to  year,  which 
had  been  duly  determined ;  this  his  Lordship  declined  to  do,  and  told 
the  Jury  that  if  they  believed  there  was  a  lease  or  other  instrument  in 
writing  evidencing  the  tenancy,  they  should  find  for  the  defendant ;  but 
if  they  should  think  that  there  was  not,  or  that,  supposing  there  were, 
it  was  altered  or  obliterated  in  a  material  part,  they  should  find  for  the 
plaintiff. 

The  Jury  found  a  verdict  for  the  defendant. 


Upon  the  5th  of  November  the  Solicitor- General  (Jackson)  obtained 
a  rule  nisi  to  set  this  verdict  aside,  upon  the  ground  of  misdirection  of 
the  learned  Judge  to  the  Jury ;  against  which — 

Messrs.  Bennett^  Q.  C,  and  CoUinSf  Q.  C,  with  whom  was  Mr.  0*Hea 
for  the  defendant,  now  shewed  cause,  and  cited  Brewer  v.  Palmer  (a) 
with  respect  to  the  written  contract  between  the  parties ;  and  Doe  v. 
Scott  (5),  and  Oakapple  dem.  Green  v.  Copous  (c),  as  to  the  notice  to 
quit. 

The  Solicitor-General  (Jackson),  and  Mr.  ffenn,  Q.  C,  for  the  plain- 
tiff, referred  to  Lessee  of  Lynas  v.  ffampton  (rf),  and  Doe  dem.  Baker 
V.    Wombwell  (e),  as  to  the  service  of  the   notice  to  quit,  although 

(a)  S  Enp.  313.  (b)  6  Bing.  362. 

(e)  4T.B.361.  (d)  2  Jebb&8.;  8.  C.  3  Ir.  Law  Bqi.  304. 

(tf)  2  Camp.  669. 
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the  notice  was  in  the  alternstiye,  being  primd  facie  evidence  of  the  ter- 
mination of  the  tenancy,  upon  the  day  mentioned  therein. 

Pennefathbb,  C.  J. 

I  am  of  opinion  that  the  verdict  had  in  this  case  must  be  set  aside, 
upon  the  single  ground  assigned  in  the  conditional  order,  namely,  the 
misdirection  of  the  learned  Judge  who  tried  this  cas^.  Whether  the 
learned  Judge  should  have  nonsuited  the  plaintiff  or  not,  is  not  now  be- 
fore the  Court  $  but  simply  whether  or  not  the  verdict  should  be  set 
aside,  and  a  new  trial  directed.  His  Lordship  having  read  the  direction 
given  to  the  Jury  by  the  learned  Judge  said,  the  point  upon  which  I 
differ  from  the  learned  Judge  who  tried  this  case  is  this,  that  I  do  not 
think  he  had  any  evidence  before  him  to  warrant  him  in  leaving  any  such 
question  to  the  Jury  as  he  sent  to  them.  There  was  no  question  that 
the  premises  were  Hull's,  and  that  the  defendant  was  his  tenant  and  had 
pud  rent ;  and  the  title  of  Hull  being  admitted,  and  payment  of  rent 
being  proved,  was  evidence  of  a  tenancy  from  year  to  year ;  and  if  that 
be  the  only  evidence,  upon  these  facts  the  contract  between  the  parties 
was  clearly  a  tenancy  from  year  to  year.  The  next  thing  to  be  deter- 
mined is  the  evidence  of  the  termination  of  that  tenancy.  For  this 
purpose  a  notice  to  quit  was  given  in  evidence,  which  notice  is  in  the 
alternative ;  this  notice,  however,  goes  further  than  the  usual  form  of 
umilar  notices  to  quit,  which  require  that  the  tenant  should  give  up  pos- 
session at  the  end  of  six  months  from  the  gale  day  next  after  the  service 
thereof,  or  at  the  end  of  the  then  current  year  of  the  tenancy ;  for  this  no- 
tice requires  the  tenant  to  give  up  possession  upon  a  particular  day,  and  then 
goes  on  and  says  what  amounts  to  this — "  If  you  shew  that  a  different  day 
<<  was  the  day  of  the  commencement  of  the  tenancy,  then  you  are  to 
<<  quit  six  months  after  the  day  mentioned  in  the  notice.**  A  demand  of 
possession  is  then  made  on  the  second  of  May,  and  both  parties  appear  to 
consider  the  first  of  May  as  the  day  upon  which  the  lessor  of  the  plain- 
tiff had  a  right  to  enter,  and  there  is  no  allegation  that  that  was  not  the 
day ;  and  in  the  absence  of  all  evidence  on  the  part  of  the  defendant,! I 
apprehend  thb  was  evidence  to  go  to  the  Jury,  that  the  tenancy  com- 
menced upon  the  first  of  May ;  and,  moreover,  this  evidence  goes  to 
prove  that  the  contract  between  the  parties  was  a  tenancy  from  year  to 
year,  to  be  determined  by  a  notice  to  quit.  Now  what  is  there  in  this 
evidence,  in  the  absence  of  all  evidence  on  the  part  of  the  defendant,  to 
warrant  the  Judge  in  leaving  either  of  the  questions  he  did  to  the  Jury  ? 
I  am  unable  to  see  it.  There  is  no  actual  evidence  of  any  lease  under 
which  the  defendant  holds,  by  production  of  it,  or  by  proof  of  its  exist- 
ence ;  and  none  whatever  of  any  alteration  of  it :  and  the  Jury  are  left  at 
random  to  say  whether  or  not  that  instrument  was  obliterated.  There 
was  evidence  of  an  instrument  being  produced  about  a  year  before, 
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which  Hull  alleged  was  a  forgery ;  and  is  a  man  to  be  obliged  to  produce 
an  instrument,  the  validity  of  which  he  denies  from  the  first  moment  he 
sees  it  ?  This  is  not  the  case  of  a  remainder-man  as  put  by  Mr.  CoUins  s 
in  such  case,  no  doubt,  although  the  lease  alleged  to  have  been  made  by 
the  tenant  for  life  was  not  genuine,  it  is  still  necessary  to  produce  it ;  and 
it  was  decided  in  that  case  that  it  will  regulate  the  terms  of  the  tenancy  i 
but  that  principle  can  never  be  applied  as  an  authority  in  the  present  case, 
for  the  instrument  in  question  could  not  do  so  in  this  case.  But  there  is 
a  material  distinction  between  the  two  cases.  Upon  what  principle  is  the 
plaintiff  bound  to  produce  this  instrument, , which  he  from  the  first  repu- 
diates as  a  forgery  ?  Can  he  make  it  part  of  his  case  for  one  purpose, 
and  then  defeat  it  for  any  other?  and  this,  where  the  defendant  had 
nothing  to  do  but  to  call  upon  the  landlord  to  produce  it,  and  thus  lay 
ground  for  secondary  evidence  of  it,  which  he  does  not  do  ;  but  he  per- 
suades the  Judge  to  leave  a  question  to  the  Jury  upon  the  subject  which 
ought  not  to  have  been  left  to  them.  Upon  these  grounds,  I  am  of 
opinion,  that  the  verdict  had  in  this  case  ought  to  be  set  aside,  and  a  new 
trial  granted. 

Burton,  J.,  concurred  in  the  judgment  of  the  Lord  Chief  Justice, 
and  in  the  reasons  stated  by  his  Lordship.  In  the  first  place,  as  to  the 
terms  of  the  tenancy,  alleged  to  be  a  tenancy  from  year  to  year,  and  the 
determination  of  that  tenancy ;  it  appears  in  this  case  that  the  objection 
is,  that  the  determination  of  that  tenancy  is  not  sufficiently  shewn.  The 
notice  is  a  notice  to  quit  at  a  particular  day,  and  the  substance  of  it  ia 
that  if  the  tenant  dispute  the  day,  then  in  the  alternative ;  and  if  the 
notice  only  required  the  defendant  to  quit  upon  the  first  of  May,  there 
would  be  no  objection  to  the  evidence  in  this  case,  for  it  would  be  then 
primd  facie  evidence  that  the  tenancy  commenced  upon  that  day  ;  but  it 
is  contended  that  the  addition  of  the  alternative  makes  this  difference  in  the 
case  of  personal  service.  I  have  heard  no  reason  that  satisfies  my  mind  that 
that  proposition  is  well  founded  :  the  landlord  says  that  in  his  opinion  the 
tenancy  commenced  upon  a  particular  day,  viz.,  the  first  of  May,  and  bringa 
his  ejectment  accordingly,  and  the  tenant  being  aware  of  it  at  the  time  of 
service,  makes  no  objection  ;  and  the  question  then  is,  whether,  in  the 
absence  of  any  thing  from  the  tenant,  this  is  not  primd  facie  evidence  of 
the  commencement  of  the  tenancy  upon  the  1st  of  May,  leaving  the 
tenant  to  give  evidence  of  its  commencement  on  some  other  day  ?  That 
is  the  way  in  which  I  regard  this  case — founded,  in  my  mind,  upon  the 
reason  of  the  thing.  Secondly,  there  being  no  objection  made  when 
possession  was  demanded,  I  think  that  is  primd  facie  evidence  that  the 
tenancy  was  of  such  a  kind  as  to  be  determined  in  that  way,  namely,  a 
tenancy  from  year  to  year.  With  respect  to  the  third  objection,  an 
ejectment  is  brought  against  a  tenant  as  tenant  from  year  to  year ;  he 
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is  served  with  a  DOtice»  upon  the  pretence  that  he  is  a  tenant  from  year  to  M.  T.  1841. 
year ;  so  the  landlord  insists^  either  upon  the  ground  that  the  tenant  did  Q^^'^^/^ 
not  hold  under  a  lease,  or  if  any  lease  were  executed,  that  it  is  a  void 
lease.  The  landlord's  allegation  in  the  present  case  is,  that  the  lease  in 
question  is  a  forgery,  he  brings  his  ejectment,  and  he  does  not  produce 
that  instrument ;  and  then  it  is  said  this  is  a  case  of  a  subsisting  written 
contract ;  and  the  question  is,  whether  the  landlord  is  bound  to  produce 
this  forged  lease.  No  doubt,  if  it  be  evidence  of  a  written  contract 
between  the  parties,  it  must  be  given  in  evidence ;  but  what  is  not  a 
written  contract  but  a  fraud  and  forgery,  surely  he  is  not  bound  to  pro- 
duce that.  What  injury  is  done  by  holding  this  to  be  the  rule  ?  The 
defendant  well  knew  the  landlord's  allegation  with  respect  to  this  instru- 
ment ;  and  either  the  tenant  had  the  original  part  in  his  hands,  and,  if 
so,  might  have  produced  it — and,  if  he  had  not  that  in  his  possession,  he 
had  the  means  of  enforcing  the  production  of  it,  by  serving  notice  upon  the 
landlord  to  produce  it — and,  if  withheld,  he  could  have  given  secondary 
evidence  of  it.  It  is  said,  however,  that  there  is  a  difference  in  this  case, 
in  this  respect,  that  the  evidence  of  the  existence  of  this  instrument  was 
extracted  in  the  cross-examination  of  plaintiff's  witness ;  but  it  is  not 
true  that  every  thing  a  party's  witness  says  against  him  is  legal  evidence, 
or  that  what  the  witness  said  in  this  particular  case  was  evidence  of  the 
existence  of  such  a  document  as  the  defendant  relies  upon.  I  do,  there- 
fore, upon  these  grounds,  agree  with  my  Lord,  that  in  this  case  there 
was  a  misdirection  in  the  charge  of  the  learned  Judge. 

Ckampton,  J., 

Said  he  concurred  in  the  rule ;  but  that  his  Lordship's  concurrence  did 
not  rest  upon  all  the  reasons  assigned  by  his  Brethren  who  preceded  him. 
The  real  question  in  this  case  has  not  yet  been  tried,  and  that  is,  whether 
the  lease  in  question  was  a  forgery  or  not.  The  question  was  sent  to  the 
Jury  in  a  certain  form,  and  upon  evidence  upon  which  the  Jury  could  not 
find  a  satisfiactory  verdict.  The  inclination  of  my  mind  is,  that  the  Judge 
should  have  nonsuited  the  plaintiff;  this  is  a  case  between  landlord  and 
tenant,  the  latter  holding  under  a  lease  in  the  hands  of  the  kndlord,  and 
there  was  no  evidence  that  the  tenant  had  any  part  of  this  lease.  I  think 
there  was  evidence  that  the  tenant's  part  went  to  the  landlord.  There  was 
a  notice  to  quit  served,  and  tenancy  established  and  admitted.  There  was 
no  direct  evidence  of  the  commencement  of  the  tenancy;  and  upon  cross- 
eiamination  of  the  plaintiff's  witness,  it  was  admitted  that  a  lease  was  in 
exbtence  under  which  the  tenant  held.  The  same  witness  proved,  that 
in  a  conversation  between  the  parties  about  this  lease,  the  one  alleged  it 
was  a  forgery,  which  the  other  denied.  This  was  a  case  for  the  Jury. 
I  take  the  rule  of  law  to  be,  that  where  a  party  comes  into  Court,  and 
it  appears  upon  his  own  shewing  that  there  is  a  written  instrument 
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M.  T.  1841.  between  the  parties,  evidencing  the  contract  Ip^twe^  theo^  V  he  does  not 
Queen*sBench.  produce  it  he  mo^  be  nonsuited ;  and  in  the  pve^^nt  ca^^,  paH  of  the 
BUDOE  case  he  had  to  prove  was,  that  th^  lease  existed  fod  was  avoicfeii 
exactly  as  iu  the  case  of  an  ejectment  for  condition  brokem  The  rule  of 
law  upon  whijch  thi3  is  founded  is  this,  that  the  best  evidence  should  be 
given  by  the  party — and  tbU  rule  sustains  the  two  points  made  by  Mr. 
Benj^ett :  for  this  lease,  though  avoided,  would  shew  the  commencement 
of  the  tenancy.  I  do  not  controvert  the  position  that  the  tenant's 
not  disputing  the  tenancy  upon  the  service  of  the  notice  to  quit  on  the 
demand  o(  possession  is  prima  facie  evicjbnce  to  the  extent  stated  by  my 
Brethren ;  but  thi^  is  not  the  best  evidence.  Moreover,  I  have  great 
doubt  that  this  doctrine  implies  to  alternative  notices,  but  I  avoid  express- 
ing any  opinion  upon  that  subject.  There  has  been  dexterity  on  both 
sides ;  but  I  think  the  plaintiff  was  bound  to  produce  the  document  in 
the  first  instance.  As,  however,  the  defendiaat  cannot  now  have  a  non- 
suit entered,  upon  the  other  part  of  the  case,  (  agree  in  t)ie  rule  of  the 
Court  that  there  should  be  a  new  trial ;  but  as  there  was  s^  mistake  upon 
the  part  9f  the  learned  Judge  who  tried  the  case,  (  do  not  think  we 
ought  to  give  costs. 

Rule  absplute,  wijthou^  cpsts. 


Nov,  2. 

Where  the  co- 
roner of  a 
coQDty  gaye 
orders  to  two 
medical  men, 
onefor£4.108. 
and  the  other 
for  £2.  IDs, 
and  the  Trea- 
sarer  of  the 
Grand  Jnry 
paid  the  for- 
mer, hnt  re- 
fused to  pay 
the  latter  sum, 
and  the  Grand 
Jury  also  re- 
fused to  pre- 
sent for  this 
latter  snm,  the 
Court  would 
not  give  any 
direction  to,  or 
make  any  or- 
der upon  the 
Grand  Jury  in 
respect  to  the 
8umofi£2.108. 


In  re  THORNHILL,  Medical  Doctor. 

Mr.  Cabby  applied,  on  behalf  of  Mr.  Thornhill,  fpr  an  order  upon  the 
Grand  Jury  of  the  County  of  Dublin,  to  pay  him  the  sum  of  £2.  10s., 
under  the  following  circumstances : — The  applicant  and  another  medical 
gentleman  were  summoned  by  Mr.  Pasley,  one  of  the  Coroners  of  the 
County,  to  attend  an  inquest  at  Swords ;  and,  having  done  so,  the  Coroner 
signed  an  order  upon  the  Treasurer  of  the  Grand  Jury  of  the  county  for 
£2.  10s.  for  the  applicant,  and  one  for  £4.  lOs,  for  the  other  gentleman 
who  had  come  a  greater  distance.  The  latter  sum  was  paid  when  de- 
manded ;  but  when  Mr.  Thornhill  applied  for  payment  of  the  amount  of 
his  order,  it  was  refused.  It  was  contended,  on  behalf  of  Mr.  Thornhill, 
that  the  Coroner  had  aright,  under  the  statute,*  to  give  these  two  orders 
for  any  sums  not  exceeding  £5  each. 

The  CouBT  refused  to  make  any  order  upon  the  Grand  Jury. 

No  rule. 


*  The  10  Gr.  4,  0.  37,  s.  S,  enacts,  "  That  it  shall  and  maj  he  lawful  for  any  coro- 
'^ner  before  whom  any  phyddan,  &o.,  shall,  in  pursuance  of  a  sununons  firom  such 
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GEORGE  FREDERICK  MOWLDS,  Attorney, 

r. 

ROBERT  LYNCH  POWER. 


M.T.  184L 
Queen*  sBench. 


Noo.  9,  16. 


AssimtPdit.^— The  declaratioti  hi  this  case  was  entitled  as  of  Easteir  In  Easter 
Tettn  1840,  and  contained  a  special  count  in  assumpsit  for  the  amount  of  the'^plaintirf 
a  bill  of  exdiange  drawn  by  the  defendant  upon  the  plaintiiT,  and  which  «>ed  the  de- 
the  latter  accepted  fbt  the  accommodation  of  the  former,  and  was  after-  lumon^npona 
wards  obliged  to  pay.     The  defendant's  plea,  which  was  filed  upon  the  Jf^^t^^o  which 
SI  St  of  November  1840,  stated  that  the  plaintiff,  upon  the  16th  of  Sep-  the  defendant 
temb«r  1840,  being  then  a  prisoner,  filed  his  petition  as  an  insolvent  Jact  the  filing 
debtor,  pitying  to  be  discharged,  Ac,  pursuant  to  a  certain  statute,  Ac,  of  the  declara- 
Aad  that  upon  the  same  day  the  said  plaintiff,  by  a  certun  indenture,  tiff^Uiug  a 
conveyed  and  assigned  to  the  provisional  assignee  all  his  estate,  rights,  ftc,  PP***"2S  ^^ 
te  an  read  and  personal  estate  and  effects  of  the  plaintiff,  and  which  said  an  insolyent 
petHitm  ^oai  Hot  dismiised,  and  which  said  indenture  was  in  fuU  force  and  f^^'be^'S" 
effect  This  plea  concluded  with  a  verification.  Replication,  precludi  non  ;  charged    pur- 
becaOM  be  saHh  that  after  he  was  so  arretted,  and  after  he  filed  his  peti-  sumtes^^fo^* 
tion  and  executed  the  said  indenture,  and  before  said  plea  was  filed,  to  wit,  Relief  of  Li- 
on tlie  3rd  6f  October  1840,  the  said  plaintiff  settled  the  debt  for  the  ^^^d  ^n- 
reeovery  of  which  he  was  arrested  and  in  pridon,  as  in  said  plea  men-  ^.^^^^^^  ^ 
tfoaed^  and  did  not  further  proceed  with  his  said  petition,  and  was  dis-  interest  in  all 
charged  out  of  prison  with  the  consent  of  his  detaining  creditor,  and  did  ^rwma/  pro? 
not  obtain  his  discharge  from  prison  by  virtue  of  any  order  or  adjudica-  perty  to    the 
tion  of  saad  Court,  whereby  the  jurisdiction  of  said  Court  over  the  said  Sgnee,  and 
matter  of  said  petition  became  determined ;  and  the  said  assignment  ^  *^  P^ 

became  inoperative  and  void  :  and  concluded  with  a  verification.  dUmissed,  and 

that  said  in- 
denture was  in  full  force  and  effect.  The  plaintiff  replied,  that  after  he  was  arrested  and 
executed  the  said  assignment,  and  hefore  said  plea  was  filed,  he  settled  the  debt  for 
which  he  had  been  arrested  and  in  prison,  and  did  mit  fbrther  proceed  with  his  said  peti- 
tion, and  was  discharged  out  of  prinon  with  the  consent  of  his  detaining  creditor,  and  did 


not  obtain  his  discharge  from  prison  by  virtue  of  any  order  or  adjudication  of  said  Court, 
whereby  the  jurisdiction  of  said  Court  over  the  said  matter  of  said  petition  became  deter- 
mined, and  the  said  assignment  became  inoperative  and  void.    To  this  replication  the 


defendant  having  demurred  generally,  the  Court  allowed  €he  demurrer,  upon  the  ground 
that  the  right  to  sue  was  vested  in  the  provisional  assignee. 
The  case  of  Evans  v.  Brown^  1  £sp.  169,  questioned. 


''  coroner,  attend  and  be  examined  relative  to  the  death  of  any  deceased  person,  to 
''  grant  to  snch  witness  an  order,  signed  by  such  coroner,  upon  the  Treasurer  of  the 
<*  county  or  county  of  a  city  within  which  snch  inquest  shall  be  held,  for  such  sum,  not 
''exceeding  £6,  as  tostch  coroner  shall  seem  fit;  and  l^e  Treasurer  to  whom  such 
'^  order  shall  be  given  shall  pay  the  same  to  the  person  presentiDg  it }  and  the  amount 
''  of  every  such  payment  shall  be  raised  off  the  county  or  county  of  the  city,  by  the 
"  Grand  ^ury  in  Qke  manner  as  other  sums  authorised  to  be  presented  and  levied  by 
"such  Grand  Jury." 
See  the  6  &  ;  IT.  4,  o«  110,  s.  99. 
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M.  T.  1841.        To  this  replication  the  defendant  demurred  generally,  and  the  pUdntiff' 
Queen'sBeneh.    joined  in  demurrer. 

Messrs.  (yLeary  and  BwjiUy  in  support  of  the  demurrer. — After  refer- 
ring to  the  1  &  2  G.  4,  c.  59,  s.  8,  and  to  the  8  G.  4,  c.  124,  s.  15,  the 
former  of  which  provides  that  the  assignment  shall  be  null  and  void  after 
the  dismissal  of  the  petition,  to  shew  that  the  petition  of  the  pkintiff  not 
Laving  been  dismissed,  the  assignee  was  the  only  person  entitled  to  sue  ; 
they  cited  in  support  of  this  position  WQXii  v.  Elliott  (a) ;  Hamill  v. 
ffannan  (b) ;  Bailey  v.  Wilkinson  (c) ;  Dance  v.  JVi^att  (d). 

Mr.  Fitzgibbony  Q.  C,  and  Mr.  Blakeney,  contra,  contended,  that 
although  the  assignee  might  prevent  the  plaintiff  from  proceeding,  the 
Court  would  not  allow  third  parties  to  take  advantage  of  this  objection  ; 
they  cited  and  relied  upon  the  following  cases: — Webb  v.  Fos  (e) ; 
Fowler  v.  Down(f);  Silk  v.  08born{g)i  Evans  v.  Brown  (h);  La- 
roche  v.  Wakeman  (t).  No  prejudice  can  happen  to  the  defendant,  as 
the  assignee  cannot  proceed  without  the  order  of  the  Court  of  Insolvent 
Debtors — and  that  he  would  not  now  obtdn.  Taylor  v.  Buchanan  (k) ; 
Kitchen  v.  Bartsch  (I) ;  Snow  v.  Townsend  (m) ;  and  Webb  v.  Ward  (n). 

Nod.  16,  Pbnnkpatheb,  C.  J.,  this  day  delivered  the  judgment  of  the  Court. 

This  case  comes  before  the  Court  upon  demurrer  to  the  pbiintiff's 
replication,  and  the  Court  is  of  opinion  that  the  plea  in  this  case  is  good, 
and  that  the  demurrer  to  the  replication  must  be  allowed.  This  is  an 
action  of  assumpsit  brought  upon  a  special  contract  founded  upon  a  bill 
of  exchange,  which  the  plaintiff  accepted  for  the  accommodation  of  the 
defendant,  and  which  the  plaintiff  was  obliged  to  pay.  The  defendant 
pleaded,  that  after  the  filing  of  the  declaration  in  this  case,  the  pUuntiff 
filed  his  petition  as  an  insolvent,  a  plea  in  the  nature  of  a  plea  puis 
darreign  continuance,  founded  upon  the  statutes  for  the  relief  of 
insolvent  debtors ;  and  that  plaintiff  assigned  all  his  interest  in  the 
subject  matter  of  this  suit  to  the  provisional  assignee ;  and  the  plea 
then  avers  that  said  petition  was  not  dismissed,  and  that  said  con- 
veyance  remained  in  full  force  and  effect,  and  concludes  with  a  veri- 
fication. That  is,  in  effect,  what  is  very  obvious  from  the  enactment  of 
the  1  &  2  O.  4,  c.  59,  that  the  plaintiff's  right  to  continue  this  suit  had 

(a)  3  C.  &  P.  117 ;  S.  C.  1  M.  &  P.  19,  and  4  Bing.  392. 

(b)  5  Law  Reo.  N.  S.  223.  (c)  2  Doug.  671. 
(d)  6  Bing.  486;  S.C.  4  Moo.  &  P.  201.   (e)  7  T.  B.  391. 
CO  1  Bob.  &  P.  44.  (^)  i  Esp.  N.  P.  140. 
(h)  I  Esp.  N.  P.  169.  (,)  1  Peake,  N.  P.  190. 
(At)  4  B.  &  C.  419.  (/)  7  East,  63. 
(m;  6  Taunt.  123.  («)  7  T,  E.  296. 
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ended.  I  may  advert  to  the  8th  section  of  the  1  &  2  6.4,  c  59>  wherehy  ]^.  j.  1841# 
persons  may  seek  their  discharge  hy  doing  certain  things ;  and  amongst  Queen^tBench, 
other  things  so  provided^  is  the  clause  enabling  a  debtor  to  execute  the  mowlds 
conveyance  subject  to  the  proviso  upon  which  the  present  argument  has 
arisen.  After  stating  the  plea  and  replication,  his  Lordship  said  that  the 
plaintiff  has  relied  upon  the  facts  stated  in  this  replication,  to  shew  that 
there  was  no  impediment  to  his  continuing  the  suit  by  reason  of  the 
Insolvent  Acts ;  and  to  this  replication  the  defendant  put  in  a  general 
demurrer,  which  the  Court  are  of  opinion  ought  to  be  allowed.  The  Court 
have  come  the  more  readily  to  this  conclusion,  because  by  the  provisions 
of  the  act  of  Parliament  it  was  the  plaintiff's  own  fault  that  this  objection 
should  continue  to  exist,  as  he  might  have  applied  to  the  Insolvent  Court 
to  have  the  petition  dismissed,  and  then  every  objection  would  have  been 
removed ;  but  instead  of  doing  that,  he  merely  obtained  his  discharge 
from  the  detaining  creditor.  Mr.  Fitzgibbon  has  argued  that  although 
the  assignee  might  sue,  that  that  does  not  prevent  the  insolvent  debtor 
from  persevering  in  the  suit.  For  this  position  he  cited  several  cases, 
and  with  the  exception  of  one,  they  were  all  cases  in  Bankruptcy  ;  now, 
nothing  can  be  more  distinct  than  the  difference  in  respect  to  this  ques- 
tion, between  the  law  in  Bankruptcy  and  that  under  the  Insolvent  Acts, 
and  for  this  plain  reason,  that  the  Bankrupt  Statutes  do  not  contain  one 
word  about  the  dismissal  of  the  petitions.  The  cases  of  Webb  v.  Fos  (a), 
Fowler  v.  Down  (6),  and  Laroche  v.  Wakeman  (c),  were  all  actions  of 
trover ;  and  it  was  held  that  the  plaintiff  had  such  a  special  property  in  the 
subject  matter  of  these  actions  as  gave  him  a  right  to  sue,  and  which  might 
well  consist  with  the  general  property  in  the  assignee ;  and  the  recovery 
in  these  actions  might  be  pleaded  by  the  defendants  if  they  were  after- 
wards sued  by  the  assignee.  They  are  not  like  the  present  case ;  which 
is  an  action  founded  upon  a  special  contract,  and  the  property,  which  is 
the  subject  matter  of  the  contract,  is  vested  totally  and  entirely  in  the 
assignee  by  vhrtue  of  the  Insolvent  Acts.  The  case  of  Silk  v.  08bom(d) 
affords  no  authority  for  the  plaintiff  in  this  case  ;  it  is  founded  upon  an 
exception  to  the  general  rule,  which  is,  that  where  the  bankrupt  becomes 
entitled  to  any  thing  for  his  own  services,  there  he  may  recover :  and  that 
rule  is  founded  upon  this  principle,  that  the  assignee,  in  such  a  case,  is 
not  entitled  to  hire  out  the  bankrupt  for  the  benefit  of  his  creditors ;  but 
the  bankrupt  himself  is  entitled  to  what  he  earns  in  this  way.  Another  de- 
cision relied  upon  was  the  case  ol  Evans  v.  Brown  (e) ;  it  is,  in  my  opinion, 
Tery  questionable  whether  that  case  be  law,  or  whether  it  can  be  relied 
upon  as  an  authority  for  what  it  decides ;  but  even  if  it  be,  it  does  not 
rule  this  case.     In  that  case,  the  bankrupt  lent  the  defendant  a  certain 


(a)  7  T.  K.  391. 

(c)  Peake,  N.  P.  150. 


(b)  I608.&P.4. 
id)  1  Esp.  140. 


(f)  1  Esp.  169. 
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M.  T.  1841.  sum  of  money  after  his  bankruptey,  and  it  was  held  that  (be  defendant 
{liteei^iBendk.  ^^^  estopped  from  saying  that  the  money  was  not  the  property  of 
MOWiJ>8  the  person  who  gave  it  to  him.  Here  the  contract  was  before  the  in- 
8ohency>  and  that  distinguishes  the  present  case  from  the  decision  to 
which  I  have  just  adverted.  If  that  rule  of  estoppel  ought  to  prevail  in 
any  case,  it  should  not  be  allowed  to  prevail  in  a  case  of  this  kind ;  for  in 
this  case  the  defendant  admits  the  debt^  but  says  that  the  plaintiff  assigned 
his  interest  in  the  debt  to  another.  The  next  case  relied  upon  was 
Ta%flor  V.  Buchanan  (a) ;  but  it  appears  to  me  that  this  case  is  as  dis- 
tinguishable as  the  last  from  the  case  before  the  Court  The  contract 
upon  which  the  plaintiff  sued  was  entered  into  after  the  assignment  under 
the  Insolvent  Act;  the  case,  however^  went  off  upon  another  question^ 
and  the  decision  has  nothing  whatever  to  say  to  this  case ;  the  defendant 
pleaded  a  set-off»  to  which  the  plaintiff  repliedi  stating  the  insolvency,  and 
that  he  the  plaintiff  was  discharged  from  the  debt  due  to  the  defendant : 
it  appeared  that  the  plaintiff  returned  the  defendant  as  a  creditor  in  his 
schedule  only  for  £S  instead  of  £44  which  he  owed  him ;  and  then  the 
question  was^  whether  the  defendant's  debt  was  not  entirely  discharged ; 
and  the  Court  held  that  the  discharge  only  went  to  the  sum  of  £8»  and 
that  the  plaintiff  should  be  nonsuitedi  the  residue  of  the  sum  due  to  the 
defendant  being  more  than  the  amount  daia^d  by  the  plaintiff.  Another 
of  the  cases  referred  to  was  Snow  v.  Townand  (h) ;  it  does  not,  however, 
appear  to  me  that  this  case  has  much  to  do  with  the  present ;  it  was  aa 
application  to  stay  the  pUdntifl^  who  had  been  an  insolvent,  from  proceed- 
ingi  upon  the  ground  that  the  right  to  sue  was  vested  in  the  assignee,  and 
the  Court  refused  the  application ;  it  was  merely  a  case  where  the  Court 
declined  to  interfere  on  motion,  and  it  is  not  applicable  to  a  case  Hke  the 
fffesent,  which  comes  before  the  Court  upon  the  pleadings.  There  b 
another  reason  lor  not  attaching  much  importance  to  that  case,  which  iB 
this,  that  it  is  inconsistent  with  Wehb  v.  Ward{c).  The  last  case  cited  wa» 
Siichen  v.  Braisch  (d);  and  as  far  as  I  understand  that  case,  it  appears  ta 
me  to  be  rather  in  favour  of  the  defendant  than  the  plaintiff,  and  it  is  ft 
very  strong  authority  against  Svans  v.  Brown  (e).  It  is  not  necessary 
flmr  us  to  decide  the  question  in  these  cases,  but  the  decision  to  which  I 
have  referred  leaves  the  Nut  Priua  cases  from  Espinaise  of  very  question- 
sible  authority.  There  is  no  decision  in  KUchin  v.  Braiech  to  establish 
that  an  insolvent  can  maintain  an  action  like  the  present,  but  it  provea 
that  the  assignee  is  the  proper  party  to  sustain  such  actions  for  him.  Upon 
this  review  of  the  authorities,  it  appears  to  me  very  clearly,  that  judgment 
in  thia  case  ought  to  be  given  lor  the  defendant,  upon  the  grounds  I  have 


(a)  4  B.  &  C.  419. 
(c)  7  T.  B.  296. 


(f)  Esp.  169. 


(b)  6  Taunt  133. 
(d)  7  East,  B3. 
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Bieiitioa«<L     But  it  is  sidd,  alUiough  it  foe  the  general  rule>  that  the    M.  T.  1841. 

aMgaee  ahould  uey  the  plaiatiff  in  this  case  may  notwithstandiug  sustab    Qm^*»^^^J^ 

the  present  action,  and  the  3  &  4  G.  4,  c  124,  s.  15,  has  foeen  referred 

to  in  support  of  this  position ;  and  it  has  been  said,  that  as  under  this 

■eetioD  the  pron^nal  asrfgnee  cannot  sue  without  the  order  of  the 

Court,  therefore,  that  the  defendant  is  in  no  danger  of  being  prejudiced, 

•a  the  Court  would  not  allow  the  assignee  to  proceed.     That,  however, 

is  an  assumption  upon  which  the  Court  should  not  act,  because  this  Court 

cannot  decide  what  the  Court  of  Insolvent  debtors  would  do ;  but  there  is 

another  reason  why  we  should  not  do  so,  and  that  is  this — that  under  the 

E#iiglish  act,  7  G*  4,  which  contains  the  very  same  words,  <'  if  the  Court 

should  so  order,"  it  has  been  held  that  such  order  is  not  necessary,  and 

that  the  assignee  may  institute  proceedings  without  any  such  order; 

Damce  ▼•  Wyatt  (a)  ;  these  words  being  merely  affirmative  of  the  right 

of  the  assignee  to  institute  such  suit,  given  ex  ahundanti  cautela  :  and 

thb  is,  therefore,  no  answer  to  the  danger  of  the  defendant  being  sued 

twice*     Upon  these  grounds  we  are  of  opinion  that  the  assignee  is  the 

proper  person  to  maintain  thb  suit,  and  that  after  assignment  the  iosol- 

Tent  does  not  remit  to  himself  his  right  of  action,  and  cannot  maintain 

such  action  until  his  petition  b  dismissed. 


Demurrer  allowed. 


(a)  6  Bing.  486. 


BASTABLE  v.  REARDON. 


Hilary  TertMy 

1842. 

Jan,  11. 


This  was  an  application  to  stay  the  proceedings  in  this  cause,  the  action  ^on^rbrou^ht 

having  been  brought  by  an  Attorney  for  the  recovery  of  certain  bills  of  in  thisCouithy 

costs,  and  to  have  said  bills  referred  to  the  proper  Officer  for  taxation,  {^  tbe  re^%- 

upon  an  undertaking  on  the  part  of  the  defendant's  Attorney  to  pay  same  ^  ®^*""  ^^  ?' 

when  taxed  and  ascertained.     It  appeared  that  there  were  some  taxable  appean    that 

items  in  the  bills,  but  that  none  of  the  business  charged  for  was  business  |^^]e"  i^m 

done  in  this  Court.  in  tbe  bill,  al- 

thooffh  that  h% 
for    busiiiesfl 
Mr.  Freeman^  Q*  C,  in  support  of  the  motion,  referred  to  Evans  v.   done  in  some 

of  tbe  other 
Courts  of  Law, 
and  none  of  tbe  business  has  been  done  in  this  Court,  the  Court  will  stay  the  proceedings, 
and  refer  the  bill  to  be  taxed,  upon  an  undertaling  by  the  defendanJ^t  Attorney  to 
pay  same  when  taxed  and  ascertained,  independent  of  the  7  G.  S,  c.  14,  from  the  inherent 
jurisdiction  which  the  Court  exeroifies  over  its  own  Officers. 
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H.T.I 842.  Betns(a)i  Seal's  case(b);  Anon.(c)i  Rex  v.  Bach{i^\  Wation  t. 
Qu^et^fBench.  Postan  (e) ;  WiUiams  v.  GriJUh  (f)  ;  Springate  v.  Springate  (g) ;  Tidd's 
BA8TABLB     Pr.,  327,  329- 


V. 
SEABDON. 


Mr.  Clarkey  contra^  cited  Ex  parte  King(h) ;  Burton  v.  Chatter* 
ton  {%) ;  Clutterhuck  v.  Combes  (k) ;  Dagley  v.  Kentish  (/)  ;  TFeynum^ 
y.Knipe  (m) ;  Rogers  y.  Peterson  (»);  jETofrfry  v.  Pritchard  (o);  1  ZmsH's 
Pr.y  264. 


Jan.  11. 


Pennefather,  C.  J.,  this  day  delivered  the  judgment  of  the  Court. 

The  notice  in  this  case  was  served  by  Mr.  Freeman  last  Michaelmas 
Term,  and  the  application  was  to  stay  proceedings  in  this  cause ;  the 
action  having  been  instituted  by  an  Attorney  of  this  Court  for  the  re- 
covery of  certain  bills  of  costs,  in  order  that  the  costs  might  be  taxed, 
upon  the  usual  terms.  This  motion  was  then  resisted  upon  two  grounds, 
first,  that  the  present  was  not  a  case  within  the  statute,  no  part  of  the 
business  charged  for  in  the  bills  of  costs  being  business  done  in  this  Court; 
and,  secondly,  that  this  Court  had  no  Common  Law  jurisdiction  to  make 
such  an  order.  The  analogous  English  statute  upon  this  subject  is  the 
2  G.  2,  c.  23,  and  the  Irish  act  is  the  7  6.  2,  c.  14  ;  the  words  in  both 
in  reference  to  this  question  are  identical — and,  therefore,  the  English 
decisions  bear  directly  upon  the  present  case.  It  was  not  disputed  by 
Mr.  Freeman  that  the  Court  had  no  jurisdiction  in  cases  of  this  nature 
under  the  statute,  unless  some  part  of  the  business  charged  in  the  bill 
had  been  done  in  this  Court,  and,  therefore,  in  the  present  case  no  question 
can  arise  upon  the  construction  of  these  statutes.  Now,  although  it 
appears  that  no  part  of  the  business  charged  in  the  bills  in  this  case  was 
business  done  in  this  Court,  yet  it  appears  that  the  plaintiff  is  an  Attorney 
of  this  Court,  and  that  some  of  the  charges  in  the  bills  of  costs  comprise 
taxable  items,  and  that  the  present  action  is  brought  in  this  Court ; 
and  that  being  so,  although  the  case  is  not  one  within  the  statute, 
yet  it  appears  to  us  that  the  argument  relied  on  by  defendant's  Counsel 
is  well  founded,  that  the  Court  possesses  an  inherent  jurisdiction  to  pro- 
nounce such  an  order  as  the  defendant  seeks  for,  by  virtue  of  the  Common 
Law  jurbdiction,  which  it  has  always  exercised  over  its  tfwn  Officers, 
wholly  independent  of  any  statute.     Such  is  the  rule  in  England,  and 


(a)  2  Bam.  182. 

(c)  2  Chitty*8  R.  166. 

(e)  2  Cr.  &  Jer.  370. 

(g)  1  Salk.  332. 

(0  3  B.  &  Aid.  486. 

(0  2B.&Ad.411. 

(«)  7  Dowl.  D.  C.  187. 


(b)  12  Mod.  262. 
(d)  9  Price,  349. 
(fi  8  DowL  P.  C.  414 ;  S.  C.  6  Mee.  &  W.  32. 
(h)  3  Nev.  &  M.  437. 
(k)  6B.&  Ad.400. 
(m)  3  BiDg.  N.  C.  387 ;  S.  C.  3  Soott,  764. 
(o)  2Mee.  &  W.'l24. 
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a  firiwris  such  ought  to  be  the  rule  in  this  country ;  for  in  England  the    H.  T.  1 842. 
several  Law  Courts  have  their  respective  Taxing  Officers,  while  by  statute    ^^''^^<^^ 
in  this  country  there  are  one  set  of  Taxing  Officers  for  all  the  Courts ; 
and  there  is,  for  this  reason,  less  ground  for  the  objection  that  none  of 
the  business  charged  for  was  done  in  this  Court.     Many  cases  were  cited 
in  the  argument,  and  the  fair  rule  to  be  deduced  from  all  the  cases  may 
be  stated  to  be,  that,  whether  any  part  of  the  business  charged  for  in  the 
bill  of  costs  for  recovery  of  which  the  action  has  been  brought  has  or  has 
not  been  done  in  this  Court,  if  an  Attorney  of  this  Court  has  brought 
an  action  in  this  Court  for  the  recovering  of  such  bill  of  costs,  it  makes 
no  matter  in  which  of  the  Courts  the  business  has  been  done,  if  there  be 
taxable  items  in  the  bill.     All  the  cases  resolve  themselves  into  that  pro- 
position, and  that  turns  upon  the  well  established  rule  which  was  disputed 
by  the  plaintiff's  Counsel,  viz.,  that  there  is  an  inherent  jurisdiction  in 
thb  Court  over  its  own  Officers,  to  direct  the  reference  which  the  defend- 
ant applies  for,  upon  his  offering  fair  terms, — ^with  this  single  qualification, 
that  the  bill  of  costs  contains  at  least  one  taxable  item.     The  rule  is 
substantially  laid  down  as  it  at  present  exists  in  HuUock  on  Co^tSf  504 ; 
and  the  double  ground  is  stated  in  one  short  sentence : — **  If  an  action 
**  be  commenced  in  the  King's  Bench  upon  an  Attorney's  bill,  that  Court 
"  being  thereby  possessed  of  the  cause,  has  a  power  to  refer  such  bill 
<*  for  taxation,  although  no  one  item  in  it  was  for  business  transacted 
''in  B.  R.;"  and  this  learned  writer,  who  is  himself  entitled  to  great 
respect,  refers  to  several  authorities  which  fully  bear  him  out,  and  some  of 
which  I  will  particularly  notice ;  amongst  others,  to  Evam  v.  Beevis  (a) ; 
and  Ex  parte  Prickett  (b) ;  Anonymous  (c) ;  Rex  v.  B€u:h  ;  WUeon  v. 
Gutteridge  (d).     I  myself  remember  the  case  of  Murphy  v.  Hayee  {e\ 
before  Baron  Pennefather,  in  which  an  objection  similar  to  that  made  in 
this  case  was  relied  on  ;  and  that  learned  Judge  sud,  that  this  was  a  juris- 
diction founded  upon  the  common  law  of  the  Court,  and  that  in  the  exercise 
of  that  jurisdiction  the  Courts  would  not  suffer  its  Officers  to  do  injustice. 
There  are  other  cases  in  which  the  Couru  of  Law  exercise  a  similar  juris- 
diction ;  and  a  familiar  instance  occurs  in  the  case  of  bills  of  exchange, 
where  it  b  every  day's  practice  to  refer  the  matter  in  controversy  to  the 
Officer.  In  Hobby  v.  Pritchardy  this  principle  was  not  denied.  In  Dagley 
V.  KenHeh^  it  was  conceded  that  the  Court  has  this  jurisdiction  altogether 
mdependent  of  the  statute,  with  this  one  qualification,  that  there  are 
taxable  items  in  the  bill.     That  is  quite  plain  from  WiUiams  v.  GriffUhf 
where  that  case  was  re-considered ;  and  Baron  Aldersoni  in  his  judg« 


(a)  3  BamardistOD,  183. 
(e)  3  Chitty's  B.  165. 


(b)  1  New  B.  366. 
(<0  3  B.  &  C.  167. 


(#)  Not  reported. 
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H.  T.  1842.  ment,  says,  ^'that  the  vule  laid  down  in  the  case  of  Daglmf  ?.  Kentisk 
Queen*9Bmeh.  «  ghould  be  adhered  to  in  sll  cases  where  the  bill  coniaioB  no  taxable 
'*  items ;  but  that  where  the  bill  contains  taxable  items,  the  Court  have 
<<  authority,  after  action  brought,  to  refer  it  ;**  and  he  goes  further,  and 
says,  **  even  without  the  usual  undertaking/'  No  case  can  be  found  in 
which  a  decision  of  an  opposite  kind  has  been  pronounced,  either  as  to  a 
proceeding  under  the  statute,  or  where  the  inherent  jurisdiction  of  the 
Court  attaches — that  is  where  the  Attorney  brings  his  action  in  that  Court 
with  but  one  ingredient,  namely,  that  there  b  at  least  one  taxable  item  in 
the  bill — not  that  such  item  must  be  lor  business  done  in  that  Court  If 
there  is  no  taxable  item  in  the  bill  of  costsi  the  case  is  then  the  same  as  if 
the  action  were  fer  the  price  of  a  horse,  or  any  other  like  consideration. 
In  the  present  case,  therefore,  although  no  part  of  the  busmess  charged  for 
was  done  in  this  Court— 4md  there  is,  therefore,  no  tangle  item  in  the 
bill  of  costs  for  business  done  in  this  Court — ^yet,  as  there  is  a  taxable 
item  for  business  done  in  the  other  Courts  of  Law,  upon  that  ground, 
we  hold  that  the  inherent  jurisdiction  of  this  Court  attaches  to  make  the 
order  which  the  defendant  requires.  It  is  reasonable  that  the  party 
making  an  application  of  this  kind  should  give  an  undertaking  to  pay  the 
amount  found  to  be  due ;  and  if  the  defendant  in  the  present  instance 
did  not  do  so,  there  would  be  a  quesUon  as  to  costs ;  but  that  having 
been  done  in  this  case,  we  are  of  opinion  that  he  is  entitled  to  carry  his 
motion,  with  costs. 

Motion  granted,  with  costs. 


DOB  dem.  JOHNSON  v.  RUSSELL. 

Ejbctment  on  the  title.— This  was  an  action  of  ejectment  tried  at  the 
Sittings  after  last  Trinity  Term,  before  Judge  Crampton.  The  lessor  of 
the  plaintiff  gave  in  evidence  a  lease  of  certain  ground,  bearing  date 
May  4th  1825,  with  a.cUuise  of  forfeiture,  to  the  eflfect  that  said  lease  was 
to  be  null  and  void  to  all  intents  and  purposes,  if  not  buih  on  within  four 
years ;  and  having  proved  the  forfeiture^  closed  his  case.  There  were 
two  demises,  one  on  the  5th  of  May  1829,  and  the  other  on  the  Ist  of 
June  1841.     It  was  objected  by  the  Counsel  for  the  defendant,  that 


Jan*  33. 

In  an  eject' 
ment  on  the  ti- 
tle, the  lessor 
of  the  plaintiff 
gave  in  evi- 
dence a  lease 
of  certain 
pound,  bear- 
ing date  the 
4th  Ma^  1825, 
containing  a 
clause,  of  f3r- 
feitore  in  oase 
■ame  was  not 

built  on  within  four  years,  and  proved  tiie  forfeiture.  The  declaration  in  ejectment  con- 
tained two  demises,  one  upon  the  6ih  May  1829,  and  the  other  upon  the  1st  of  January 
1841.  Upon  the  trial,  it  was  objected  by  Counsel  for  the  defendant,  that  in  consequence 
of  the  lapstB  of  twelve  years,  a  notice  to  quit  or  a  demand  of  possession  was  necessary  to 
entitle  the  lessor  to  maintain  his  action : — Held,  that  the  lessor  of  the  plaintiff  was  not  en- 
titled to  bring  his  ejectment,  without  at  least  a  demand  of  possession. 
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h  coinequeoce  of  the  lapse  of  tweWe  years  which  had  intenrened  between  H.  T.  1 842: 
the  date  of  the  fbifeitiire  and  the  bringing  of  the  ejectment,  notice  to  Queen'sBewft^ 
quit  or  a  demand  of  the  possession  was  necessary.     The  Judge  agreeing  doe 

with  him,  a  verdict  was  directed  for  the  defendant,  with  liberty  for  the  tr. 

plaintiff  to  have  it  changed  into  a  verdict  for  him,  if  the  Court  should  be 
ef  opinion  that  he  was  Aititled  on  the  whole  of  the  case. 

A  conditaonal  order  to  that  effect  was  obtained  last  Term,  against 
which, 

Mr.  KeoHngef  Q.  C,  with  whom  were  Mr.  Chttmben  and  Mr. 
JTocApajr,  shewed  cause.  The  lease  was  either  voidable,  or  void,  on  the 
day  of  the  demise.  If  voidable  then,  the  defendant  had  clearly  a  right 
to  have  some  notice  from  the  plaintiff  of  his  having  made  his  election  to 
avoid  it ;  JRoherU  v.  Davey  («) ;  Doe  dem.  Foley  v.  WtUon  (h).  If  the 
lease  were  void,  then  we  were  entitled,  in  consequence  of  our  long 
permissive  enjoyment,  to  a  notice  to  quit  or  demand  of  possession.  Doe 
dem.  Caiee  v.  SomerviUe  (c) ;  Lessee  Fleming  v.  IfeviUe  (d) ;  Lessee 
Daniel  V.  Ti8mey(e)i  Wiwterscalev. Newcomen 0 1  Lessee  WMer  v. 
Byrne  (g) ;  Right  v.  Beard  (h) ;  Doe  dem.  Bryan  v.  Bandss(%)^ 

Mr.  Jxfkn  Brooke,  Q.  C,  and  Mr.  Dominick  M}Caudandy  conira. 

We  were  entitled  to  succeed  on  either  of  the  demises.  First,  sup- 
pose there  was  only  the  first  demise,  the  whole  quesdon  in  this,  as  in 
every  ejectment,  was,  had  the  lessor  of  the  plaintiff  a  right  of  entry  on 
^  day  of  the  demise,  viz.,  the  5  th  of  May  1829  ;  and  was  that  right 
of  entry  lost  at  the  time  of  the  trial  ? — or,  in  other  words,  was  there  a 
forfeiture  on  the  5th  of  May  1829  (which  is  not  disputed)  $  and  was 
there  a  waiver  of  that  forfeiture  ?  Therefore,  the  whole  and  sole 
question  for  the  Court  is,  whether  a  mere  acquiescence  in  the  possession 
of  the  defendant  for  twelve  years  was  a  waiver  of  the  forfeiture ;  and  that 
it  was  not,  is  clear,  from  the  cases  of  Doe  dem.  Sheppa/rd  v.  Alien  (A?),  and 
Doe  dem.  Nash  v.  Birch  (Q,  where  it  is  laid  down  by  Baron  Parke,  that 
some  distinct  act  of  waiver  is  necessary.  Moreover,  by  the  Statute  of 
Limitations,  3  &  4  ?F.  4,  c;  27,  ss.  2  &  3,  twenty  years  are  given  in 
which  we  may  bring  our  action  of  ejectment ;  and  yet  the  argument  of 
the  other  side  is,  that  by  not  pursuing  our  remedy  for  twelve  years,  we 
are  precluded  from  recovering.     We  had  a  right  of  entry  on  the  day  of 

{a)  4  B.  &  Ad.  664.  {h)  11  East,  56. 

(c)  6  B.  &  C.  126.  (<0  Hayes,  23. 

(<f)  1  Jonet,  268.  (f)  1  Jones,  496. 

ig)  3  Law  Rec.  N.  S.  68.  (A)  13  East,  210. 

(0  4  B.  &  Al.  401.  {k)  3  Taunt.  77. 

(/)  1  Mees.  &  W.  402. 
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H.  T.  1842.  the  demise;  and  the  bringing  of  our  ejectment  was,  therefore,  all  that 
QueeiCiBench.  ^„  necessary;  Goodright  v.  Caior{a)i  1  Wmt.  Sound.  287,  n.  16, 
our  .entry  being  confessed  by  the  conent  rule.  A  demand  of  possession 
or  notice  to  quit  is  sometimes  necessary  to  create  a  right  of  re-entry  ; 
but  where  a  right  of  re-entry  has  been  given  by  deed,  as  in  this  case, 
how  can  they  be  necessary  ?  The  argument  must  be,  that  the  defendant 
has  become  a  tenant  from  year  to  year  or  at  will,  when  the  only  question 
in  the  case  is,  whether  he  is  a  tenant  under  his  lease  or  a  trespasser  ? 
If  he  is  allowed  to  make  such  an  argument,  it  must  be  on  the  presumption 
that  he  has  a  right  to  say  his  lease  was  void  in  1829>  which  he  is  not 
allowed  to  do,  on  the  principle  that  he  would  be  taking  advantage  of 
his  own  wrong;  Rede  v.  FarT{h)%  Ameby  v.  Woodward {c)\  Doe 
dem,  Nash  v.  Birch.  None  of  the  cases  of  permissive  occupation  cited 
on  the  other  side,  can  be  of  any  authority  in  this  case  ;  for  in  all  of  them 
a  demand  of  possession  was  held  necessary,  on  the  principle  that  a  tenancy 
at  will  had  been  created  by  the  acquiescence  in  possession ;  whereas,  in 
this  case,  there  can  be  no  question  about  a  tenancy  at  will,  as  the  whole 
question  is,  whether  the  lease  is  subsisting  or  not.  But  the  question  of 
permissive  occupation  is  got  rid  of  by  turning  to  the  second  demise  of  the 
1st  of  January  1841 ;  for  this  is  a  continuing  forfeiture,  and  the  houses 
not  having  been  built  on  that  day,  we  had  a  right  of  entry,  which  cannot 
be  said  to  have  been  waived  ;  Doe  dem.  Bryan  v.  Bancks*  The  ana- 
logous cases  of  mortgagee  and  mortgagor,  where  it  is  ruled  that  the 
former  may  bring  an  action  of  ejectment  against  the  latter  without  a 
demand  of  possession,  shew  what  the  law  is;  Doe  dem.  Roby  v. 
Maitey  (d)  ;  Doe  dem.  Giles  v.  Fisher  (e).  A  comparison  also  of  the  cases 
of  Lessee  Walker  v.  Byrne  and  Lessee  PUkington  v.  Talbot  (f)^  will 
illustrate  the  principle  for  which  we  contend. 

Pbnnbfathsb,  C.  J. 

The  facts  of  this  case  are  as  follows  : — A  lease  was  made  in 
1825  for  900  years  by  Johnson  to  Russell,  reserving  rent  previ- 
ously reserved  by  a  former  lease,  and  payable  out  of  adjoining  pre- 
mises, and  also  a  pepper  corn  rent.  It  was  agreed  by  a  strongly 
worded  condition,  that  a  certain  number  of  houses  should  be  built  within 
four  years,  or  that  in  default,  the  lease  should  become  null  and  void  to 
all  intents  and  purposes ;  but  it  is  not  questioned  but  that  the  lease  did 
not  become  void,  but  only  voidable  by  reason  of  the  houses  not  having 
been  built.  The  case  may  be  argued  two  ways ;  first,  that  by  virtue  of 
these  words  the  lease  became  void  in  1829)  and,  therefore,  that  the 
lessor  of  the  plaintiff  had  a  right  to  bring  his  ejectment,  laying  his 

(a)  Doug.  478.  {h)  6  M.  &  Sel.  121. 

(c)  6  B.  &  C.  619.  (rf)  8  B.  &  C.  767. 

(r;  6  Bing.  481.  (f)  6  Law  Rec.  N.  8. 11« 
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demise  in  1829*  aD<)  it  is  insisted  that  he  has  aright  to  recover  on  that    H.  T.  1842. 

demise ;  or  if  it  was  roidable,  that  he  has  a  right  to  recover  on  the  de-    0^^*'^^^ 

mise  of  1841 :  but  in  either  way,  we  think,  the  pluntiff  could  not  mun-         dob 

tain  an  ejectment  without  a  previous  demand  of  the  possession.    Suppose  ^* 

the  lease  to  have  determined  absolutely  in  1829,  if  the  ejectment  had 

been  brought  at  that  time  it  might  have  been  sustained  without  a  demand 

having  been  made ;  but  if  the  landlord  lies  by  and  suffers  the  tenant  to 

remain  in  possession  for  a  number  of  years,  the  case  alters  and  presents 

a  very  different  aspect ;  for,  by  reason  of  the  acquiescence,  it  would  be 

most  unfur  to  treat  him  as  a  trespasser.    If  he  should  recover,  the  tenant 

has  been  treated  conclusively  as  a  trespasser,  and  he  has  no  defence  to  an 

action  of  mesne  profits  in  the  mean  time.     It  would  be  making  him  a 

trespasser  by  relation.     The  hardship  is  obvious,  and  would  be  against 

law  and  common  sense.     Therefore,  supposing  the  lease  void  in  1829» 

the  ejectment  is  clearly  not  muntainable,  unless  there  has  been  a  demand 

of  possession,  the  tenant  having  by  the  acquiescence  of  the  landlord  a 

revived  interest  of  a  permissive  quality ;  and  the  service  of  the  ejectment, 

according  to  the  authority  of  Might  v.  Beard^  could  not  be  construed  to 

be  a  determination  of  it.    Suppose  on  the  other  hand,  that  the  words  of 

the  lease  only  make  it  voidable  at  the  election  of  the  landlord  ;  it  is  said 

he  made  his  election  by  having  brought  the  ejectment ;  but  bringing  the 

ejectment  did  not  give  him  a  title  to  mdntain  it ;  and  it  is  a  mistake  to  say, 

that  the  only  question  is  as  to  the  legal  title  on  the  day  of  demise. 

However,  until  the  landlord  did  some  act  to  take  advantage  of  the  forfeiture 

he  was  not  entitled  to  treat  the  tenant  as  a  trespasser.     That  act  might 

have  been  by  giving  him  a  written  notice,  or  even  informing  him  personally, 

or  by  demanding  the  possession ;  and  not  having  done  so,  his  title  to 

bring  the  ejectment  had  not  accrued  at  the  time  of  serving  it.      Thb  is 

common  sense,  and  acknowledged  by  the  authorities ;  particularly  in  the 

judgment  of  Lord  Denman  in  Roberts  v.  Davey.     It  is  not  necessary 

to  go  into  the  other  cases  and,  notwithstanding  the  arguments  for  the 

lessor  of  the  pluntiff,  we  do  not  see  any  thing  inconsistent  with  thb  view 

of  the  case  in  Bryan  v.  Bancks* 

Cbamftoh,  J. 

The  question  here  is,  whether  the  defendant  was  a  tresspasser  at  the 
time  of  the  ejectment  brought.  According  to  the  case  of  Right  v.  Beardy 
the  consent  rule  could  not  have  the  effect  contended  for  by  the  Counsel 
for  the  lessor.  It  is  not,  in  fact,  a  determination  of  the  wilL  I  admit 
that  if  the  ejectment  had  been  brought  in  1829  it  would  have  been 
regular  without  any  notice  or  demand  ;  for  then  the  election  would  have 
been  made  within  a  reasonable  time ;  but  it  is  very  different  where  the 
tenant  is  allowed  to  remun  in  possedon  for  twelve  or  thirteen  years, 
liable  to  all  the  covenants  of  his  lease,  and  therefore,  without  any  mutuality 
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H.  T.  1842. 
Qtiem*sBeneh, 


between  himself  and  his  landlord.  Therefore,  the  landlord  having  passed 
by  a  reasonable  time  after  the  forfeiture  becoming  complete,  the  tenant 
has  become,  at  all  erents,  tenant  at  will,  and  that  tenancy  ought  to  have 
been  put  an  end  to  before  the  bringing  of  the  ejectment. 

Bale  discbargtdr 


1841. 
Nov.  15. 

1842. 
Jan.  13. 


THE  QUEEN  v.  HOUSTON. 


To  an  indict-  Tni8  was  an  application  on  behalf  of  the  Crown,  that  sentence  be  pn^ 

demeanoVtt^^^  nounced  upon  the  defendant.  It  appeared  that  he  had  been  indicted  for  m 

prisoner  de-  misdemeanour ;  that  his  Counsel  demurred  to  that  indictment,  and  bad 

^e^Jndge  of  ju(%ment  thereon  allowing  the  demurrer  at  the  Assizes;  that  the  Crown 

Assize  allowed   ^i^en  broueht  a  writ  of  error  in  this  Court  to  reverse  that  judgment,  and 
the  demurrer  ,*     ,  .    ^  .    .    ,  .         t       .    ^  -    i      --. 

the    Crown      this  Court  pronounced  judgment,  revemng  the  judgment  of  the  Court 

brought  a  writ  below  in  TrinUy  Term-* 

of  error,  and  ^ 

Court, 

The  Attorney-General  (Blackbume)  and  Sir  Thamae  Staplee,  Q.  C, 

now  on  behalf  of  the  Crown,  moved  the  Court  to  pronounce  j'udgment  upon 

the  defendant,  and  contended  that  the  judgment  the  Court  had  pronounced 

was  not  a  final  judgment,  but  left  matters  precisely  in  the  same  positton 

1  if  the  learned  Judge  who  presided  at  the  Assizes  had  overruled  the 

demurrer ;  that  nothing  remained  to  be  done  but  pass  sentence  upon  the 

fendant  should  defendant ;  Re»  v.  TeMlor  (a). 
be  brought  up 
to  receive  sen- 

*S°t  A'  ^^Tt       Messrs.  Napier  and  CyHagan^  contra^  contended  that  the  only  coarse 

had  fullj  ex-  open  to  the  Crown  was  to  indict  the  prisoner  again  ;  and  this  course  was 

SSi'!^on*in'*"  fr®®  ^^"^  ^^  diflSculty,  as  a  plea  of  autre  foia  acquit  can  only  avail  where 

reversing    the  a  party  has  been  acquitted  by  verdict ;  1  Chit.  C  Law ;  and  Vaua^t 

f^d^n^  of  Caeei)))*    The  Court  cannot,  upon  a  writ  of  error,  do  more  than  reverse 

the  Court  be-   ^^  affirm  the  judgment  of  the  Court  below ;  Rex  v.  Bwi/meic) ;  Re*  v. 
low,  and  that  *     o 

it  was  not  au- 
thorised to  go  . 
further  and  pass  sentence  upon  the  prisoner. 

In  a  prosecution  for  a  misdemeanour,  if  the  defendant  demurs  to  the  indictment  and  the 
demurrer  is  overruled,  he  has  no  right  to  answer  over  to  the  offence  charged  against  him, 
but  sentence  may  be  pronounced  at  once  upon  him.  It  is  otiierwise  in  cases  of  felony. 


this 

in  Trinity 
Term,     re- 
versea     the 
judgment  of 
the  Court  be- 
low; in  the 
followingTerm 
the  Attomey- 
Creneral  moved 
that   the    de- 


(a)  6  Dowl.  &  R.  433. 


(6)  4  Rep.  44. 


(c)  7  Ad.  &  £.  58. 


*  See  the  report  of  this  decision,  an/f,  vol.  4,  p.  446. 
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jEWw(a);  Holland  v.  The  Queen  (b);  3  Inat.  210:  in  Rex  v.  Ken-  H.  T,  1€42. 
northff(c\  there  was  not,  as  here,  2l  final  judgment.  Even  if  the  Queen*sBeneh. 
Court  have  jurisdiction  to  do  any  thing  more  than  reverse  or  affirm  the  the  queen 
jodgment  upon  writ  of  error,  and  that  it  had  the  power  to  sentence  the  v* 

defendant,  that  ought  to  have  been  done  last  Term  as  an  amendment  to     ^^^s^*^^* 
the  jodgment  of  reversal,  and  it  cannot  be  done  after  the  interval  that  has 
occorred ;  Rex  v.  Carlisle  (d) ;  Rex  v.  Justices  of  Leicestershire  (e)  ; 
Holland  v.  The  Queen  (f). 


BuETON,  J.,  this  day  deHvered  the  jodgment  of  the  Court. 

The  indictment  in  this  case  was  for  a  misdemeanour,  and  for  that  species 
of  misdemeanoor  called  illegal  combination  and  confederacy.  A  demurrer 
was  taken  to  this  indictment,  upon  the  ground  that  the  conclusion  to  it 
being  contra  Jbrtnam  statuiiy  was  erroneous,  and  that  it  ought  to  have 
concluded  contra  firmam  statutorum.  'this  demurrer  was  argued  at  the 
As^es,  and  judgment  given  allowing  the  demurrer  ;  a  writ  of  error  was 
then  brought  in  this  Court ;  and,  upon  argument,  we  were  of  opinion 
that  the  judgment  pronounced  in  the  Court  below  was  erroneous,  and 
we  accordingly  decided  that  that  judgment  should  be  reversed.  The 
Counsel  for  the  Crown  then  suggested  that  the  Court  were  bound, 
in  ad(fition  to  the  reversal  of  that  judgment,  to  award  a  judgment 
of  condemnation,  and  pass  sentence  upon  the  prisoner.  It  must  be 
conceded  that  the  indictment  in  this  case  being  for  a  misdemeanour 
and  not  for  a  felony,  and  the  demurrer  thereto  having  been  over- 
ruled, the  prisoner  is  not  entitled  to  answer  over  to  the  offence  charged 
against  him,  but  that  judgment  may  pass  against  him  at  once  for  the 
crime  laid  in  the  indictment.  But  the  question  is,  whether  in  a  case 
where  a  demurrer  on  the  part  of  the  prisoner  has  been  allowed,  although 
erroneously,  and  this  Court  has  reversed  the  judgment  allowing  that 
demurrer,  we  are  authorised  or  bound  to  go  further  and  pronounce 
sentence  upon  the  prisoner  ?  Or  whether  this  Court  has  not  fully  dis- 
charged its  duty  in  pronouncing  the  judgment  of  reversal  ?  Upon  this 
predse  point  no  case  has  been  oited ;  but  upon  the  other  hand,  several 
cases  have  been  cited  to  establish  this  proposition,  that  when  an  erroneous 
sentence  has  been  pronounced  in  the  Court  below,  this  Court  will  not 
amend,  alter,  or  correct  that  sentence,  but  will  merely  reverse  the  judg- 
ment of  the  Court  below.  The  cases  to  which  I  refer  are  Rex  v.  EttiSf 
Rex  V.  Bourne^  and  Regina  v.  Holland.  In  the  present  case,  the  judg- 
ment below  is  a  final  judgment  of  acquittal ;  and  upon  this  writ  of  error 
that  judgment  is  all  we  have  to  deal  with :  and  unless  some  acknowledged 


Jan.  13. 


(a)  8  Dowl.  &  R.  173. 
(c)  1  B.  &  C.  711. 
(f)  IM.  &Sel.442. 


(b)  2  Jebb  &  S.  367. 
(d)  2  B.  &  Ad.  971. 
(0  2  Jebb  &  S.  364. 
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H.  T.  1842.   principle  of  Crown  law  make  it  incumbent  apon  us  to  go  further,  and 
Queen*$Bench.   depart  from  the  general  rule  acted  upon  in  the  cases  to  which  I  have 
THE  quBEN    referred,  we  ought  to  abide  by  that  general  rule.     The  only  ground  for 
^*  such  a  proceeding  as  that,  in  the  present  case,  seems  to  be,  that  in  indict- 

ments for  misdemeanours,  the  same  rule  holds  in  respect  to  demurrers  as 
in  civil  cases ;  the  demurrer  is  held  to  be  a  confession  of  the  facts  stated 
in  the  indictment,  the  law  only  being  put  in  issue,  and,  therefore,  if  the 
demurrer  be  overruled,  the  prisoner  b  considered  as  not  having  denied 
the  offence  charged  against  him,  but  as  if  he  had  been  found  guilty  of 
that  offence,  and  sentence  may  be  immediately  pronounced  upon  him  ; 
and  that  this  is  the  law  there  can  be  no  doubt.  It  also  appears  that  in 
a  civil  case,  where  a  writ  of  error  is  brought  by  a  defendant  to  reverse  a 
judgment  pronounced  against  him,  the  Court  will  only  affirm  or  reverse  that 
judgment ;  but  if  the  writ  of  error  be  brought  by  the  plaintiff,  the  Court 
will  not  only  reverse  the  judgment,  if  they  consider  it  erroneous,  but 
they  will  pronounce  such  a  judgment  as  the  Court  below  ought  to  have 
given.  And  for  this  reason  it  may  be  suggested  that  the  Court  ought 
in  this  case  to  follow  the  same  course,  considering  the  prosecutor  in  a 
prosecution  for  a  misdemeanour  in  the  nature  of  a  plaintiff  in  a  civil  case ; 
but  that  has  not  been  suggested  or  argued  in  the  present  case,  and  it 
appears  to  us,  that  without  express  authority  we  ought  not  to  act  upon  such 
an  analogy ;  and  the  rather  because  there  is  an  anology  in  criminal  pro- 
ceedings of  an  opposite  kind  ;  for  example,  in  prosecutions  for  misdemean- 
ours, the  defendant  may  obtain  a  new  trial  in  certain  cases  where  the 
prosecutor  cannot ;  we  do  not  think,  therefore,  that  the  doctrine  which 
prevails  in  civil  cases  upon  this  subject  ought  to  be  extended  to  criminal 
cases;  and  upon  these  grounds  we  are  of  opinion  that  this  Court  has  properly 
exercised  its  jurisdiction  by  reversing  the  judgment  of  the  Court  below. 
This  will  not  prevent  the  prosecution  of  the  prisoner  by  the  ordinary 
course  of  law,  the  demurrer  being  put  out  of  the  question  by  our  judg- 
ment of  reversal ;  and  all  we  have  now  to  do  is  to  express  our  opinion 
that  in  this  case  the  prisoner  ought  to  be  discharged. 

The  prisoner  was  then  discharged. 
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1841. 
Exch^ofPletu, 


WALL  V.  LIGHBURNE. 


(Exchequer  of  Pleas.)  ^Jr' 

Ma.  Robinson,  on  behalf  of  the  plaintiff;  the  Rev.  R.  H.  Wall,  moved  Pl&iQtiff  ai- 

for  liberty  to  take  a  warrant  of  attorney  off  the  file,  for  the  purpose  of  warrant  of  at- 

entering  judgment  thereon  in  England.  wWch' «d^- 

In  Hilary  Term  1830,  a  judgment  had  been  entered  in  this  Court  ment  had  been 
upon  the  warrant  of  attorney  in  question,  which  was  in  the  usual  printed  |fe  for  ^the  ^ 
form ;  but  it  was  now  sworn  by  the  plaintiff,  that  in  consequence  of  the  P^^n^oB®  p^  en- 
extent  to  which  the  defendant's  property  was  encumbered,  a  judgment  in  mentthereon  in 

this  countrv  would  be  fruitless.  Engl^,  upon 

"  the   terms    of 

In  support  of  the  application.  Counsel  referred  to  the  case  of  Lindsay  vaoating  the 

V.  Rawlins,  cited  in  Smyihe  on  Arrest,  p.  56.  judgment  here. 

Bbaby,  C.  B. 

You  may  take  the  order,  on  condition  of  vacating  the  judgment  in 
this  Court. 

The  following  order  was  then  made :— - 

Upon  motion  of  plaintiff's  Counsel,  and  on  reading  the  judgment 
of  Hilary  Term  1830,  for  £240.  14s.  8d.,  and  an  affidavit,  it  is 
ordered  by  the  Court  that  the  plaintiff  be  at  liberty  to  vacate 
sud  judgment,  without  further  motion.* 


*  A  similar  order  was  made  in  fonr  other  oases  between  the  tame  parties. 


LEWIS  and  PRINGLE  v.  HYNES. 

Ifay6. 

On  the  9th  of  May  1840,  the  Court,  on  the  application  of  the  defend-  Where  the 
ant,  made  an  order  that  the  affidavit  of  Luke  Maguire,  the  process-  JJ^JlTpro^ecnt- 
server,  should  be  taken  off  the  file,  and  handed  over  to  the  Clerk  of  the  ed  by  the  de- 
Crown  of  the  County  of  the  City  of  Dublin,  in  order  to  indict  the  said  Mnvicted  of 
Maguire  for  wilful  and  corrupt  perjury  at  the  next  Commission,  in  fabely  ^^Jtset  aride 
swearing  to  the  service  of  the  writ ;  and  that  the  rest  of  the  motion,  the  civil  pro- 
which  was  to  set  aude  the  parliamentary  appearance  and  the  subsequent   ^t8,°%t^re- 

fased  to  mike 
the  plaintiff  paj  the  costs  of  the  prosecution  * 

2  A 
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£.  T.  1841.   proceedings  in  the  cause,  should  stand  over  in  the  mean  time.     Before 

Each,  of  Pleat,  applying  to  the  Court,  a  notice  had  been  served  on  the  Attorney  for  the 

LEWIS    AND   plaintiffs,  stating  that  there  must  have  boen  some  mistake  with  respect 

PRiNGLB      iQ  the  alleged  service  of  the  process  upon  the  defendant,  inasmuch  as  there 

'  was  another  person  of  the  saide  name  and  profession  residing  in  the  same 

town;  and  calling  on  the  plaintiffs'  Attorney  to  vacate  the  proceedings 

which  had  been  taken  in  this  action  upon  foot  of  such  supposed  service. 

With  this  requisition  the  plaintiffs'  Attorney  refused  to  comply,  except 

upon  the  terms  of  the  defendant's  consenting  that  the  costs  of  the  pro- 

eeedikigs  so  taken  should  be  costs  in  the  cause. 

The  process-server  having  been  tried  and  convicted  of  perjury,  the 
defendant,  on  the  20th  of  November  1840,  served  a  notice  of  motion  to 
get  ftstde  the  parliamentary  appearance,  and  subsequent  proceedings,  with 
the  costs  of  the  application  in  the  order  of  the  9th  of  May  last,  and  also  of 
the  satd  order,  and  of  the  intended  application.  The  notice  further  stated 
that  Counsel  would  at  the  same  time  move  that  the  plaintiffs  might  be 
ordered  to  pay  the  costs  of  the  prosecution  and  conviction  of  the  process- 
server,  which  took  pace  in  pursuance  of  said  order  of  the  9th  of  May. 
On  the  2 1st  of  November,  the  plaintiffs'  Attorney  served  a  notice  in 
reply,  undertaking  to  vacate  the  parliamentary  appearance  and  subsequent 
proceedings,  and  offering  to  pay  the  costs  incurred  up  to  the  service  of 
their  notice.  These  terms  not  having  been  acceded  to  on  the  part  of 
the  defendant,  an  affidavit  was  filed  on  the  24th  of  November  by  the 
Attorney  for  the  plaintiffs,  stating  that  Maguire  had  been  recommended 
to  himself  and  his  partner  as  a  fit  and  proper  person  to  be  employed  in 
the  service  of  writs,  by  several  of  the  Attorneys  connected  with  the 
county  where  be,  Maguire>  resided,  and  amongst  others  by  the  Attorney 
for  the  present  defendant. 

The  motion  having  stood  over  from  Michaelmas  Term — 

Mr.  Holmes  now  moved,  pursuant  to  the  terms  of  the  defendant's  notice 
of  the  28th  of  November,  and  contended  that  the  defendant  was  clearly 
entitled  to  the  costs  of  setting  aside  the  civil  proceedings,  and  submitted 
also,  that,  under  the  circumstances  of  the  case,  he  was  entitled  to  the 
costs  of  the  criminal  proceedings  and  of  this  motion.  The  defendant 
had  been  put  to  very  heavy  expenses  in  prosecuting  the  process-servefy 
and  the  result  of  the  prosecution  had  proved  the  propriety  of  its  having 
been  insticuted.  Moreover,  previously  to  any  application  having  been 
fBade  Co  the  Court,  the  Attorney  for  the  plaintiffs  had  been  warned  of 
the  consequences,  and  called  on  to  vacate  the  proceedings  by  a  preli- 
minaiy  notice. 

Mr.  (yHagan^  contra, — ^The  defendant  is  certainly  not  entitled  to  the 
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CMts  of  the  proceedings  in  the  Crimintl  Court,  find  ii  is  f  vory  seriouf  £«  T.  1841. 
question  whether  he  is  entitled  to  the  costs  of  the  civil  proceed^  ,E*«*j/Pfea#. 
ings.  With  regard  to  the  latter,  this  Court  in  Egan  y.  Doherty  (o), 
which  is  iho  leading  case  upon  the  subjectt  ezpressly  decHned  to  decide 
the  general  question,  there  being  special  circumstances  in  that  case  which 
aathofised  the  decision  tbveM^[PlcHiniFATH£»,  B*  Yes,  the  Court 
was  not  ealled  en  in  that  case  to  decide  the  general  questiD0.]^-«-It  would 
be  a  grett  hardship  if  a  plewtiff  were  in  any  case  to  suffer  from  the 
deisuk  or  gsisoondiict  of  his  egentt  unless  specially  mixed  up  with  him 
in  the  tsansaetion.  Here  there  is  #  etrong  case  fer  the  exemption  of  the 
plaintiffs  from  such  a  liability,  as  their  Attorneys  made  every  effort  to 
discover  the  character  of  the  process-server,  before  verifying  the  service 
of  the  writ  [Pbnnefatheb,  B. — There  was  one  circumstance  which 
very  much  influenced  the  Court  in  the  case  of  Egan  v.  Doherty  (a), 
and  that  was,  that  the  plaintiff's  Attorney,  notwithstanding  he  had 
been  warned,  persevered  in  his  proceedings,  and  adopted  through- 
out the  acts  of  the  process-server.  Now,  is  there  not  something 
very  like  that  in  the  praeent  case  ?  But  the  plaintiffs  here  have,  at 
all  events,  bound  themselves  by  their  notice  of  the  21st  November.] — 
Secondly,  with  respect  to  the  cmnioal  proceedings  it  would  be  alike 
egainst  principle  and  authority  to  mske  the  pliiintifis  pay  the  cost3  of 
them;  M^MHermtm  v,  Plmnket{b);  Co^gratfe  v.  M'J>onneU (c) i  and  in 
Egan  V.  Doherty  (a),  the  Court  intimated  a  strong  opinion  that  it  had 
no  control  or  jurisdiction  over  the  costs  of  the  prosecution.  The  plaintiffs 
having,  by  their  notice,  offered  every  thing  but  the  eosts  of  the  pro- 
secution, it  follows  that  floiess  the  defendant  he  entitled  to  those  costs, 
the  pkiatife  should  get  the  costs  of  this  motion. 


BAApr,  C.  B. 

This  comes,  substantially,  to  be  a  motion  for  the  costs  of  the  prose- 
cution of  the  process-server;  the  plaintiffs  having,  by  their  notice, 
offered  to  pay  all  the  costs  incurred  but  those.  Now,  we  think  the 
plaintiffs  ought  not  to  pay  the  costs  of  the  proceedings  in  the  Criminal 
Court.  The  cases  are  against  it,  and  the  Court  sees  no  reason  to 
depart  from  them.  The  defendant  having,  therefore,  brought  forward 
his  application  against  the  current  of  authorities,  and  having  failed  to 

(a(  2  Ir.  £q.  Bep.  79.  (b)  8  Law  Bee.  let  ser.  104. 

{c)  3  Ir.  £q.  Bep.  77,  n. 
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ExcfuofPleos. 

LEWIS     AND 
PBINOIiE 

V. 
HTNE8. 


establbh  hb  claim,  it  is  but  right  that  he  should  pay  the  costs  of  the 
motion. 

It  is  ordered  by  the  Court,  that  the  proceedings  in  this  cause  be  set 
aside ;  and  defendant  is  hereby  declared  to  be  entlitled  to  the 
costs  offered  by  the  plaintiffs'  notice  of  the  21st  November  last; 
and  plaintiff  is  hereby  declared  to  be  entitled  to  the  costs  of  this 
motion :  such  costs,  when  taxed  and  ascertained,  to  be  set  off 
oneagunst  the  other;  and  the  party  against  whom  a  balance  shall 
appear,  to  pay  the  same  to  the  other  without  further  motion. 


TtmUjf  Term. 
June   11. 

A  party  will 
notoe  permit- 
ted to  take  de- 
fence, whose 
interest  has 
been  acquired 
subsequently 
to  the  service 
of  the  eject- 
ment. 


Lessee  of  M'KIERNAN  v.  SHENKIN. 

Mr*  Wynne  moved  that  one  T.  R.  should  be  at  liberty  to  take  defence 
to  the  ejectment  His  father  had  been  served  ivith  the  ejectment,  but 
had  since  then  assigned  his  interest  in  the  premises  to  his  son,  the  pre- 
sent applicant. 

Pennefatheb,  B. 

We  never  grant  permission  to  a  party  to  take  defence  where  his  inte- 
rest has  been  acquired  subsequently  to  the  service  of  the  ejectment. 


No  rule. 
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T.  T.  1841 

Exch,  of  Pleat. 


Lessee  of  FREWEN  v.  AHERN. 
(Exchequer  of  Pleas.) 

Ejectment  on  the  title  for  the  laDcU  of  SleveeD,  in  the  county  of  Cork. 
The  case  was  tried  before  Mr.  Sergeant  Greene  at  the  last  Summer 
Assizes  for  Cork,  when  the  lessors  of  the  plaintiff  proved  the  service  of 
a  notice  to  quit  which  was  in  the  following  terms : — ^<  Sir — Inasmuch  as 
«  you  object  to  surrender  possession  of  your  holding  in  Sleveen  on  the 
^'  29th  instant,  insisting  that  your  tenancy  did  not  commence  at  that  time 
*'  of  the  year,  now  take  notice  that  you  are,  on  the  26th  day  of  March 
^'  next  ensuing  the  date  hereof,  to  deliver  up  unto  me,  or  unto  such  per- 
*<  son  or  persons  as  I  shall  appoint  for  that  purpose,  the  quiet  and  peace- 
'*  able  possession  of  that  part  of  the  lands  of  Sleveen,  in  the  barony  of," 
&c*,  ^^  which  you  hold  under  Thomas  Frewen,  Esq.,  as  a  yearly  tenant,'' 
&C.,  <<  and  should  you  hold  over  the  possession  after  said  day,"  &c.,  '^  I 
<<  will  not  only  sue  you  on  his  behalf  for  double  the  yearly  value,"  &c., 
*'  but  I  will  also,  on  his  behalf,  take  proceedings  to  recover  possession  of 
**  the  said  lands  and  premises,  according  to  the  statute  in  such  cases  made 
<<  and  provided— Dated  this  1 8th  day  of  September,  1839- 

"  Edward  Mathews, 
<<  Agent  and  Receiver  of  said  Thomas  Frewen, 
^^  acting  under  letter  of  Attorney  from  him. 

"  To  Cornelius  Ahem,"  &c. 

It  appeared  that  the  lessor  of  the  plaintiff  was  the  assignee  of  a  mort- 
gage granted  by  one  E.  H.  Adderly,  the  former  proprietor  of  the  estate. 
Mr.  Mathews,  by  whom  the  notice  to  quit  was  signed,  was  examined  as 
a  witness  for  the  plaintiff,  and  proved  that  he  had  received  two  and-a-half 
years*  rent  for  Mr.  Frewen;  and  had  been  paid  rent,  amongst  other 
persons,  by  the  defendant.  He  further  stated  that  he  had  received 
directions  from  Mr.  Frewen  to  evict  certain  of  the  tenants ;  but  it  did 
not  appear  that  the  defendant  Ahern  was  included  in  the  number.  No 
further  evidence  was  given  either  of  Mathews's  agency,  or  of  his  autho- 
rity to  serve  the  notice  to  quit.  The  case  relied  on  by  the  defendant 
was,  that  his  tenancy  commenced  on  the  29th  September  and  not  on  the 
25th  March,  and  in  order  to  prove  this  he  produced  a  lease  from  Adderly 
the  mortgagor,  bearing  date  the  29th  September  1 835.  On  the  face  of 
the  lease  there  appeared  several  erasures  and  alterations,  one  of  which 
related  to  the  time  of  the  commencement  of  the  tenancy.  This  lease  had 
been  executed  by  the  mortgagor  pending  a  Chancery  suit,  in  which  a 
Receiver  had  been  appointed  over  the  lands  ;  and  it  apppeared  that  Mr. 
Frewen's  agent  had  the  lease  for  some  time  in  his  possession,  and  had 


Where  an 
ejectment  was 
brought  bj  the 
landlord  found- 
ed on  a  notice 
to  quit,  signed 
by  his  agent 
and  receiver ; 
Held,  that  the 
Rubs^nent 
bringing  of  the 
ejectment  was 
not,  in  itself,  a 
sufficient  proof 
or  recognition 
of  the  agent's 
authority  to 
serve  the  notice 
to  quit. 

A  mere  re- 
ceiver of  rents 
has,  as  such, 
no  authority  to 
serve  a  notice 
to  quit. 

Where  a  no- 
tice to  quit  is 
given  by   a 

Serson  who  is 
escribed 
therein  as  act- 
ing under   a 
power  of  At- 
torney from 
another;  Sem' 
bie — that  on 
the  trial  of  an 
ejectment 
brought    upon 
such  notice  to 
quit,  the  power 
of  Attorney 
must   be   pro- 
duced and 
proved. 

A  tenant  is 
precluded  from 
disputing  his 
own  statement 
with  respect 
to  the  com- 
mencement of 
his  tenancy. 
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Each.  9f  Pleas, 
^      -y    -^ 
LESSEE 

FRBWEN 

V. 
AHERIf. 


procured  a  copy  of  it.  On  the  part  of  the  defendant  two  other  ohjectioDS 
were  taken ;  first,  that  it  appeared  hy  the  notice  to  quit,  that  Mathews 
acted  by  letter  of  attorney,  which  was  not  produced ;  and,  secondly, 
that  there  was  no  sufficient  authority  vested  in  Mathews  to  serve  the  notice 
to  quit.  The  lessor  of  the  pUintiff  went  into  evidence  in  reply,  and 
produced  two  witnesses,  one  of  whom  (the  receiver  in  the  Chancery 
cause)  deposed  that  in  the  month  of  April  1836  he  had  a  converaaiioD 
with  the  defendant,  in  which  he  said  his  tenancy  commenced  on  the  25th 
March  1835 ;  that  he  got  the  ground  from  the  widow  of  a  person  named 
O'Brien ;  and  that  he  went  with  her  to  Mr.  Adderly  to  settle  the  rent, 
&C.;  but  he  did  not  mention  that  he  had  a  lease.  The  other  witness 
stated  that  afiter  the  service  of  a  previous  notice  requiring  the  defendant 
to  quit  on  the  29th  of  September  1839,  the  defendant  said  ^'hebad 
**  received  the  notice,  but  that  it  was  of  little  use,  as  his  term  did  not 
<<  oommeoce  at  that  time.'*  In  a  subsequent  conversation  with  the  sane 
witness  b  June  1839»  the  defendant  sUted  that  "  his  tenancy  commenced 
in  March  and  not  in  September."  The  learned  Serjeant  left  the  case  to 
the  Jury,  teDiag  them  that  if  a  tenant  misled  his  landlord  as  to  the  com- 
mencement of  his  tenancy,  heooght  not  to  be  allowed  to  set  up  a  different 
case  afiterwards;  adding  that  the  statement  of  the  defendant  here  (upon 
which  the  Undlord  acted)  was  at  variance  with  the  lease  which  he  pro- 
duced, and  which,  if  not  improperly  altered,  would  be  evidence  as  to  the 
true  commencement  of  the  tenancy;  and  left  it  to  the  Jury  to  say 
whether  any  akeratkm  had  been  made  in  the  lease  after  its  execution. 
The  Jury  found  a  verdict  for  the  defendant,  with  which  the  learned 
Judge  expressed  himself  dissatbfied. 


Mr.  Bennett,  Q.  C,  with  whom  were  Mr.  ColUne,  a  C^  and  Mr.  £ 
Cor^ty  lor  the  lessor  of  the  plaintil^  now  moved  to  m^e  absolute  a 
condidonal  order,  which  had  been  obtained  for  setting  aside  the  verdict, 
and  for  a  new  triaL  First,  the  defendant  was  estopped  by  his  own  state- 
ment from  disputing  the  commencement  of  the  tenancy ;  and  ought  not 
to  have  been  allowed  to  give  evidence  to  contradict  that  statement; 
Watson  V.  Tbrelkeld{a)  ;  Bohinean  v.  Nmhon^b);  Doe  v.  Za«n%(c); 
Ptic€  V.  Barewood(d) ;  Bau  v.  Clive  (e) ;  Ltpecmnke  v.  Eolmee  (f)  / 
WeUton  V.  Ware  (g)  I  Charley  v.  Bolcoi{h).  Secondly,  independent 
of  the  letter  of  attorney,  thore  was  sufficient  evidence  of  the  agents 
authority  to  serve  the  notice  to  quit ;  he  received  Uie  rents  lor  the  lesMr 


(1^  2  Etp.  W. 
ic)  3£8p.«86. 
(e)  4  M.  &  S.  18. 
ig)  6  B.  &  C.  165. 


fS)  1  Cmmp.  245. 
(</)  3  Camp.  108. 
(f)  2  Camp.  441. 
{h)  4  T.  B.  317. 
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of  the  plaintiff;  and  it  also  appeared  that  he  had  received  authority  to 
evict  the  interest  in  other  premiset  by  ejectment. 

Mr.  Benny  a  C,  and  Mr.  T.  FiUtgerald,  contra. 

First,  parol  evidence  is  inadmissible  to  shew  the  commencement  of 
the  tenancy  where  the  tenant  holds  by  deed  or  lease,  as  he  did  here. 
The  defendant  was  ignorant  of  law,  and  in  doubt  when  his  tenancy 
commenced, — whether  it  was  from  his  actual  entry  on  the  lands  in 
the  month  of  March,  or  the  period  mentioned  in  the  lease  as  the 
commencement  of  the  tenancy,  viz.,  the  month  of  September.  In  such 
a  caie  it  would  be  unjust  that  he  should  be  estopped  by  an  error  or 
mistake  of  law.  Besides,  Mr.  Mathews,  the  agent,  had  the  lease  in  his 
possession,  and  had  a  copy  of  it,  and  so  could  not  have  been  misled  by  the 
defendant's  statement ;  the  landlord  ought  not,  therefore,  to  be  allowed 
to  take  advantage  of  it.  Secondly,  there  was  no  evidence  of  the  agent's 
authority  to  serve  the  notice  to  quit.  A  mere  receiver  of  rent  has 
BO  authority  to  determine  or  evict  the  tenant's  interest  by  the  service  of 
s«ch  a  notice ;  and  the  fact  of  an  ejectment  being  subsequently  brought 
by  the  landlord,  is  not  a  sufficient  ratification  of  the  agent's  act,  or 
evidmee  of  his  authority;  I^oe  v.  Walters  {a);  Doe  d.  Manvere  v. 
Mfufem  (h) ;  Adame  on  Ejectment,  143 ;  Eight  d.  Fieher  v.  Cutheil  (c). 
Thirdly,  as  the  agent  professed  to  act  under  a  letter  of  attorney,  and  as 
the  notice  to  quit  expressly  referred  to  it,  he  was  boond  to  produce  and 
prove  it  at  the  trial. 

Mr.  CoUme,  Q.  C,  in  reply.— First,  the  defendant  is  bound  by  his 
ilaiteiiient  as  to  the  commencement  of  the  tenancy,  and  it  is  Immaterial 
whether  such  statement  be  the  result  of  mistake  or  design,  as  it  may  equally 
have  the  effect  of  misleading  the  landlord :  Doe.  v.  Lambfy  (d) ;  AineUe  v. 
Medi^cett  (e),  per  Sir  W.  Grant ;  Pickard  v.  Sean  (f).  The  deed  or 
lease  oa  which  the  defendant  relies  is,  as  to  the  lessor  of  the  plaintiff,  a 
odfity-^-lbr  at  the  time  it  was  executed  a  mortgage  had  been  granted^ 
and  a  receiver  under  the  Court  of  Chancery  appointed.  Secondly,  the 
Judge  was  of  opinion  that  there  was  sufficient  evidence  of  the  agent'a 
authority,  and  the  defendant  did  not  require  any  question  upon  that  part  of 
the  case  to  be  left  to  the  Jury.  A  subsequent  recognition  of  the  agent's 
act  is  sufficient  evidence  of  his  authority ;  Gregg  v.  WMs  (g) ;  GoodOtle 
V.  Woodeeard  (A) ;   Doe  d.  Maremck  v.  Bead  (i) ;  Leeeee  Cenner  v. 


T.  T.  1841. 
EsduefPleiu, 

y , ' 
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(a)  10B.&C.636. 
(e)  6  Ernst,  4f  1. 
(«)  9  Tm.  21. 
<^  S  P.  &  B.  396. 


(t)  12  East,  67. 


{h)  2  M.  &  B.  56. 
{d)  2  Efp.  «36. 
ry)  6  Ad.  &  EL  474. 
(A)  3  B.  &  Al.  689. 
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T.  T.  1841.   McCarthy  (a) ;  Doe  d.  Manven  v.  Mizem  (b) ;  Roe  v.  Pierce  (c) ;  Doe 
Exefuof Pleat.   ^    q^^^  ^    q^j,  ^jj  .    /^^,,^^  Commissioneri  of  Wide  Streets  v. 

■  (e).     Thirdly,  the  statement  at  foot  of  the  notice  to  quit,  that 

the  agent  acted  under  power  of  attorney,  is  surplusage,  and  may  be 
rejected — a  parol  authority  is  sufficient ;  Lessee  Lord  Sligo  v.  Davitt  (f)  ; 
Lessee  Latouche  v.  Latimer  (g).  At  all  evente  the  Court  will  not  take 
upon  itself,  without  a  new  trial,  to  decide  that  there  is  no  evidence  to 
go  to  a  Jury  of  the  agent's  authority  to  serve  the  notice  to  quit. 

Brady,  C.  B. 

This  is  an  application  to  set  aside  the  verdict  which  was  had  for  the 
defendant  in  an  ejectment  brought  upon  a  notice  to  quit.  That  verdict, 
it  appears,  was  found  upon  questions  left  to  the  Jury  with  respect  to  the 
time  of  the  commencement  of  the  tenancy,  and  as  to  the  fact  of  the 
landlord  having  or  not  been  misled  by  the  representations  of  the  defend- 
ant with  regard  to  it.  With  this  verdict  the  Judge  has  reported  himself 
dissatisfied,  and,  I  confess,  that  if  the  case  rested  solely  on  that  point,  I 
should  concur  with  the  Judge  in  thinking  that  the  verdict  was  hr  from 
satisfactory,  and  that  the  case  should  consequently  undergo  investigation 
before  another  Jury.  For  I  think  that,  looking  to  the  whole  conduct  of 
the  defendant  here,  it  was  not  competent  for  him  to  turn  round  and 
make  the  case  set  up  by  him  at  the  trial,  by  alleging  that  his  tenancy 
commenced  at  a  different  period  of  the  year  from  that  at  which  he  himself 
had  previously  represented.  But  this  gives  rise  to  another  question, 
upon  consideration  of  which  we  conceive  it  useless  to  send  the  case  for 
a  new  trial,  there  being  no  evidence  to  sustain  a  material  part  of  it.  The 
notice  to  quit  is  signed  by  Edward  Mathews,  and  in  it  he  styles  himself 
<<  agent  and  receiver  of  said  Thomas  Frewen,  acting  under  letter  of 
attorney  from  him."  That  clearly  means  that  he  had  a  letter  or  power 
of  attorney  authorising  the  service  of  the  notice  to  quit,  and  I  might, 
perhaps,  go  the  length  of  saying  (although  it  is  unnecessary  for  the  purposes 
of  this  case  to  do  so)  that  where  a  person  serves  a  notice  to  quit,  profess- 
ing to  act  under  a  letter  of  attorney,  he  is  bound  to  produce  that  letter  of 
attorney. — But,  independently  of  that  question,  I  do  not  think  it  is  proved 
that  Mathews  had  any  authority  to  serve  the  notice  to  quit  in  the  present 
case.  All  that  appears  is,  that  he  was  a  receiver  of  the  rents  of  this 
property  ;  and  that  he  had  directions  to  evict  certam  persons  by  name. 
Now,  the  name  of  the  defendant  not  being  included  among  those  of  the 
persons  so  to  be  evicted,  implies,  I  think,  that  the  agent  or  receiver  had 


(a)  Batty,  643. 
(c)  2  Camp.  96. 
(e)  3  Law  Bee.  Ist  Ser.  63. 


(g)  Ibid. 


(b)  2  M.  &  B.  56. 
{d)  10  B.  &  C.  816. 
(/)  3  It.  Law  Bep.  146. 


Digitized  by 


Google 


CASES  AT  LAW. 


185 


FBEWEN 

V, 
AHEBN. 


DO  ftuthority  to  evict  hun,  A  mere  receiver  has  as  such  no  authority  to  T.  T.  1841. 
serve  a  notice  to  quit ;  but  what  has  been  relied  on  in  the  present  case  ^^  o/Pieat, 
U»  that  there  has  been  a  sufficient  recognition  of  the  receiver's  authority  lessee 
by  the  bringing  of  the  ejectment ;  and,  undoubtedly,  there  have  been 
casesy  both  in  this  country  and  in  JE^nghind,  which  go  the  length  of 
decidingt  that  th^  bringing  of  an  ejectment  by  the  landlord,  founded  on 
a  notice  to  quit,  served  by  a  person  professiqg  to  be  an  agent,  is  such  a 
recognition.  The  case  of  Lessee  Conner  v.  McCarthy y  reported  in 
BaUy  (a),  goes  a  great  way  to  establish  that  proposition,  and  so  does  the 
case  of  Hoe  v*  Pierce,  in  2  Campbell  (b).  Those  decisions  are,  however, 
encountered  by  the  subsequent  decision  of  the  Court  of  Queen's  Bench 
in  England,  in  Doe  v.  Walters  (c),  in  which  case  that  Court  was  of 
opinioui  that  although  a  notice  to  quit  given  by  an  agent  might  be  recog- 
nised on  the  part  of  the  landlord  by  something  subsequent  to  the  service 
of  it|  yet  that  such  recognition  must  be  by  something  independent  of, 
and  antecedent  to  the  bringing  of  the  ejectmept.  So  far  from  that  deci- 
sion being  overruled  or  impeached,  I  find  it  jecognised  by  th^  Court  of 
Common  Pleas  in  England,  in  the  more  recent  case  of  Do^  dem.  Rhodes 
V.  fiobinson  (d).  That  was  the  case  of  a  notice  to  quit,  given  not  by  the 
immediate  agent  of  the  hmdlord,  but  by  a  person  appointed  by  the  agent 
to  receive  the  rents ;  and  the  Court  held,  that  in  the  absence  of  a  recog- 
nition by  the  landlord  of  the  party's  authority  to  give  the  notice, 
the  bringing  of  an  action  founded  on  the  notice  was  not  in  itself 
a  recognition.  I  take  it,  then,  to  be  now  the  settled  Uw  in  Eng- 
landt  that  in  order  to  establish  the  validity  of  a  notice  to  quit  given 
by  an  agents  you  must  shew  that  he  had  authority  to  give  it  at  the  time 
it  was  served ;  or,  at  all  events,  that  his  authority  must  be  recognised  by 
some  act  of  the  landlord  intervening  between  the  service  of  the  notice 
and  the  bringing  of  the  ejectment.  Now,  in  this  case,  there  is  no 
eridence  of  Mr.  Mathews  baring  had  authority  to  serve  the  notice  to 
quit,  except  the  fact  of  hb  being  the  receiver  of  the  rents ;  but  a  mere 
receiver  of  rents  has  (as  I  have  already  said)  no  authority,  as  such,  to 
denuuxl  the  possesion  or  serve  a  notice  to  quit ;  nor  has  there  been  any 
recognition  by  Mr.  Frewen  the  landlord  of  the  agent's  act,  except  the 
bringing  of  the  ejectment,  which|  upon  the  authorities  I  have  referred 
tOy  is  clearly  insufficient. 

Upon  these  grounds,  then,  we  think  the  verdict  ought  not  to  be 
disturbed,  being  of  opinion  that  if  the  verdict  were  to  be  the  other  way, 
the  defendant  would,  notwithstanding,  be  entitled  to  the  judgment  of 
the  Court  in  fab  favour. 


(»)  p.  643. 

(«)  10B.4ECr.636. 


(6)  p.  96. 

(i)  4  Scott,  396. 
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T.  T.  1841. 
EjBch.ofPle<u, 


RiCHABDS,   B. 

I  agree  in  the  opinion  pronoanced  by  my  Lord  Chief  Baron ;  and  I 
think  it  right  to  state  that  I  fully  and  entirely  concur  in  the  principle 
established  by  the  cases  which  have  been  cited  with  respect  to  repre- 
sentations made  by  tenants  as  to  the  commencement  of  their  tenancy. 
The  principle  is  a  sound  one,  and  one  which  has  been  acted  on  both 
in  Courts  of  Law  and  in  Courts  of  Equity.  Where  a  tenant,  on  being 
served  with  a  notice  to  quit,  informs  his  landlord  that  the  notice  is 
ineffectual,  because  the  tenancy  commenced  at  a  different  time  of  the 
year,  and,  in  consequence  of  such  information,  the  first  notice  is  aban- 
doned, and  a  new  one  served,  requiring  the  tenant  to  give  up  possession 
at  the  time  represented  by  him  as  that  at  which  his  tenancy  commenced, 
he  ought  not  to  be  allowed  to  turn  round  and  say  that  the  second  notice 
is  erroneous,  and  that  the  tenancy  commenced  at  another  and  a  different 
period  of  the  year.  It  is  true,  that  it  may  be  argued  in  this  case,  that  the 
representation  made  was  the  tenant's  construction  of  a  matter  which  was 
as  much  within  the  landlord's  knowledge  as  his  own,  the  landlord's  agent 
having  had  a  copy  of  the  lease  in  his  possession,  and  that  this  was  rather 
the  tenant's  opinion  upon  a  matter  of  law,  than  the  statement  of  a 
matter  of  fact.  However,  this  is  not  the  point  on  which  the  case  turns. 
I  may  also  observe,  that  I  was  much  struck  by  the  peculiar  manner  in 
which  Mr.  Mathews  describes  himself  and  his  authority  in  the  notice  by 
which  he  demands  the  possession,  viz.,  as  *^  acting  under  letter  of  attor- 
ney" from  the  landlord.  Does  not  that  mean,  that  in  this  particular 
case  he  had  the  landlord's  authority  to  demand  the  possession  by  virtue 
of  a  letter  of  attorney  ?  And  if  so,  I  am  strongly  disposed  to  think  he 
was  bound  by  the  terms  of  his  notice  to  produce  the  instrument  under 
which  he  professes  to  act.  But  the  case  must  be  determined  on  a  different 
ground. 

It  is  said  that  the  authority  of  the  agent  is  sufficiently  shewn  by 
the  subsequent  recognition  of  the  landlord  in  bringing  an  ejectment 
founded  upon  the  notice  to  quit.  The  doctrine  of  a  subsequent  recog- 
nition in  cases  of  this  kind,  has,  in  my  opinion,  been  carried  far 
enough.  It  would  be  a  hard  thing  to  say  that  where  a  party  is  served 
with  a  notice  to  quit  by  a  person  having  no  authority  to  demand 
possession  from  him,  or  to  release  him  from  his  liabilities  as  tenant,  a 
subsequent  recognition  by  the  landlord  should  be  sufficient  to  give  validity 
to  such  a  notice.  K  such  were  the  law,  it  would  enable  a  landlord  to 
play  fast  and  loose ;  and,  as  there  should  be  reciprocity  in  such  cases,  it 
ought  to  follow  that  the  service  of  a  notice  to  give  up  the  possession,  by  a 
person  totally  unconnected  with  the  tenant,  would  be  a  sufficient  notice  to 
determine  the  tenancy,  provided  the  tenant  subsequently  chose  to  recog- 
nise or  adopt  it  I  am  at  a  loss  to  understand  upon  what  principle  the  cases 
have  gone  so  far  upon  this  doctrine  of  subsequent  recognition.  So  far  as  I 
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find  it  esUblishedi  I  feel  myself,  of  course,  bound  by  it ;  but  I  am  not  for 
pressing  it  beyond  the  limits  to  which  the  English  decisions  have  carried  it. 
The  case  by  which  I  am  disposed  to  abide  is  that  of  Doe  v.  WMeri  (a), 
which  decides  that,  at  all  events,  the  mere  bringing  of  the  ejec^tment  is 
not  a  sufficient  ratification  of  the  authority  of  the  agent.  Parke,  J.,  there 
says,  *'  The  notice  ought  to  be  such  as  the  tenant  could  act  upon  with 
<<  security  at  the  time  when  it  was  given.  What  assurance  had  the  tenant 
^  that  the  landlord  would  accept  possession  at  the  end  of  the  half-year  7** 
and  Littledale,  J.,  adds — <^  The  agent  ought,  at  the  time  when  he  gave 
^  the  notice,  to  have  had  authority  to  determine  the  estate  of  the  tenant ; 
'<  for  the  notice  is  valid  only  by  reason  ef  its  being  the  notice  of  the 
« landlord.  If  the  landlord,  therefore,  gave  authority  to  the  agent  after 
^  the  six  months  mentioned  in  the  notice  began  to  run,  the  tenant  would 
^  not  have  ax  months'  notice.''  This  case  expressly  overrules  the  autho- 
rity of  the  Niti  Priui  decision  in  Roe  v.  Pierce  (ft).  If,  however,  we  be 
pressed  by  the  conflicting  authority  of  the  Court  of  Queen's  Bench  in 
this  country,  I  can  only  say  that  the  English  decision  is  the  later  one, 
which,  so  far  from  having  been  overruled,  has  been  expressly  recognised  by 
a  subsequent  decision  in  the  Court  of  Common  Pleas  in  that  country  (c). 
In  this  case  there  is,  in  my  opinion,  no  evidence,  with  the  exception  of 
the  subsequent  bringing  of  the  ejectment,  which  can  be  considered  as  a 
recognition  of  the  act  of  the  agent ;  and  such  evidence  not  being  sufficient 
according  to  the  most  recent  authorities,  it  follows  that  there  ought  either 
to  be  a  verdict  for  the  defendimt  or  a  nonsuit. 


T,  T.  1841. 
ExehM/Pleiu. 

y , ' 

liSSSBB 
FBEWEN 

V. 
AHEBN. 


Let  the  cause  against  the  conditional  order  to  set  aside  the  verdict 
obtuned  by  the  defendant  in  this  cause  be  allowed  without 
costs,  sud  conditional  order  discharged ;  and  judgment  entered 
for  the  defendant 

(a)  10  B.  &  C.  626.  {b)  3  Camp.  96. 

(c)  Doe  dem.  Rhodes  v.  Robinson,  4  Scott,  396. 
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1841. 
Ejech,€f  Pleat. 

EAitgr  fterm. 

June  7. 

A  letter  of  At- 
torney empow- 
ering a  person 
t3  receive  rents 
and   seire  no- 
tices  to    qnit^ 
requires      two 
separate  stamp 
duties;  but 
Semhle^  that  a 
letter  or  power 
of  Attorney  to 
receive    rents 
and  to  distrain, 
requires    but 
one;  the  power 
to  distrain 
being    inci- 
dental    and 
ancillary    to 
the    power   to 
receive   the 
rents. 


Lessee  of  Sir  ROBERT  GOItE  BOOtHfi,  Bart. 

F.  M'GOWAK. 

EjfiCTMElVT  on  (he  title.  At  the  trial  beToi^  Cratfipton,  J.,  At  the  last 
Sutnmer  Assizes  f6r  ttiid  comity  of  Sligo,  tb^  def^ntlant  mdmltled  tenancft 
generally,  and  the  lessor  of  the  plaintiff  relied  6n  the  service  of  a  nolice 
to  quit,  which  was  signed  by  Mr.  G.  DodweH,  his  ag^nt,  pfttsnant  to  thd 
Authority  vested  In  hitu  by  th6  folloVdng  letter  of  attorney  r— <<  Know  all 
*<  khen  by  thbse  pr^sehtd,  that  t  Sir  Robert  Gori^  Boothe,  of  Lissacfilt  'ia 
*<  th6  coiiVity  of  Slig'o,  Bahmet,  hav6  hamed,  ordiAied,  constituted,  ntrtiii- 
<<baUd  aiid  ippoihted,  abd  by  these  presents  do  ih&ke,  ordntr,  coA^ute^ 
"  attd  appoint  G^oi^e  DoAwell,  of  KerinsfoHh  in  the  county  of  SKgo^ 
<<  aforesaid,  Esq.,  my  true  ka^  lawful  Attorney  or  Agenft,  fot  mt  and  iil 
"  my  name,  atfd  to  my  use  to  ask,  demand,  ahd  receive  from  the  seyehd 
^tenahts  atid  occupiers  of  itj  estates,  houses,  land^,  teneinetits  and  fMis> 
<<  situate,  lying  and  being  in  thb  said  county  oTSligo,  in  Ireland,  all  rent 
**  and  arrears  of  rent  tiow  due  and  payable,  or  hereafter  to  grow  due  and 
"payirt)le  to  me  from  the  •several  tenants  and  occupiers  for  or  in  respect 
**  of  their  several  fkrms,  hinds  and  houses,  which  they  rent  or  hold  of  or 
<<  from  me,  and  on  receipt  of  the  same  good  and  sufiScient  receipts  and 
<<  acquittances  for  me  and  in  my  name  to  give ;  and  in  case  the  said 
<<  tenants  and  occupi^ts  of  the  said  fiarms,  lands  or  houses,  or  any  of  them, 
'<  shiAl  Vefbse  or  neglect  to  pay  him,  the  said  George  Dodwell,  the  rent 
^^  tMd  shears  of  f ent  tiow  due,  or  hereafter  to  become  due,  from  them  or 
<<  any  of  them,  to  me,  I  do  hereby  authorise  and  empower  the  said 
'<  George  Dodwell,  and  all  and  every'  such  person  and  persons  as  he  shall 
*'  appoint  to  assist  him,  for  that  purpose,  into  and  upon  the  houses,  lands, 
<*  tenements  and  farms,  of  the  several  tenant  or  tenants  so  refusing  or  ne- 
<<  glecting  to  pay  to  him,  his  or  their  respective  rent  or  arrears  or  rent,  to 
<<  enter  and  distrain  for  the  same,  and  the  distress  and  distresses  then  and 
<<  there  found,  to  take,  lead,  drive  and  impound,  and  thereof  to  dispose 
<*  according  to  law,  for  and  towards  payment  and  satisfaction  of  the  rent 
<*  then  due  and  in  arrear ;  and  generally  to  do  or  cause  to  be  done,  all 
<'  and  every  other  lawful  act  or  acts,  thing  or  things,  that  may  be  neces- 
<<  sary  for  or  towards  recovery  or  compelling  the  payment  of  my  said  rents 
<<  and  arrears  thereof ;  and  more  especially  I  do  hereby  appoint  the  said 
<*  George  Dodwell  to  sign  for  me  and  in  my  behalf  all  notices  to  quit 
<<  possession  which  it  may  be  necessary  to  serve  on  any  of  my  tenants  or 
<'  occupiers  of  my  estate  in  the  said  county  of  Sligo ;  hereby  giving  and 
<< granting  to  my  said  Attorney  full  power  and  authority  in  the  premises, 
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^  aBtl  d^larhig  tint  whstsoever  he  shall  bwfuO j  do  or  ca^we  to  he  done 
**  riie^^iiH  BhaM  he  effectual  U  all  ietenti  and  |)aTpoees  as  if  doDe  hj  me  in 
<<ttiy  proper  ponton.  In  witness  whereof,  I  have  hereunto  set  mj  nasae 
<*itod  B^al  thfo  fifth  dAy  of  Mayv  »  the  year  of  out  Lord  one  thotntad 
^  ei^ht  hfttttdred  and  thirty^or.  <<  RobAbt  GoAb  BootHBi'' 

«  Freei^nt,  &c 

'This  letter  of  AtCemey,  wUoh  #a8  wp^n  a  £5  fttastpi,  was  offered  ia 
evidence  on  the  part  of  the  pkintifl^  hut  was  ohjected  to  as  not  having 
the  pMpei^  stAn^  by  the  defeodant'i  Counsel,  who  tailed  fair  a  nonsuit. 
V^dlct  for  the  pUintiff>  with  leave  fo  the  defendant  to  f^lj  to  the  Court 
ahote  to  llave  a  nonsuit  entered. 


E.  T.  1841. 


Mr.  Ckiiirfy  and  Mr.  Cki9  far  the  defendsint. 

M^.  Weft,  Q.  C.^  and  Mr.  </.  iT.  BMe,  a  C^  for  the  phmitiff. 

For  the  defendaift  it  was  contended  that  as  the  letter  of  Attorney 
cdntained  a  power  to  do  three  things,  it  required  three  separate  stamps, 
14s.,  It  £5  stamp  for  that  psK  of  it  whkh  authorised  the  agent  to  receive 
the  rents  |  a  10s.  stamp  fbr  that  part  %hich  authorised  him  to  distrain ; 
and  a  further  stamp  of  lOs.  fdr  that  pari  yMA  authorised  him  to  serve 
notices  to  quit.* 

The  Court,  however,  seemed  to  be  of  opinion  that  the  power  to  dis- 
train might  be  considered  as  incidental  and  ancillary  to  the  power  to 
receive  the  rents,  and  that  the  utmost,  therefore,  that  could  be  contended 
for  by  the  defendant  was,  that  the  letter  of  Attorney  required  one  addi- 
tional stamp  duty  of  lOs.  for  that  part  of  it  which  authorised  the  agent  to 
serve  notices  to  ^H.  The  C6urt  further  intimated  its  opinion  that  such 
additional  stamp  duty  was  necessary  ;  but  it  having  been  asserted  on  the 
patt  of  the  pUnntiff,  that  according  to  the  invariable  usage  at  the  Stamp 
Office,  a  dvHy  of  £5  had  be^  cfonsklered  sufficient  on  an  instrument  of 
this  description,  the  Cotirt  directed  its  Officer  to  make  inquiry  how  the 
practice  really  was ;  and  in  the  mean  time  ordered  the  case  to  stand 
over. 


BitAt>Tv  C  B.,  on  th^  day  pronounced  the  judgment  of  the  Court. 
in  thie  case  an  objection  was  made  to  the  letter  or  power  of  Attorney 


Jmttfn 


*  ¥he  fotowing  are  the  staiop  ddtiet  in  ri^tiati  to  this  mibj^t,  hnpesM  b^*  ffis 
56  ^.  3,  c.  66f  sched.  1,  !*•.:- 

^  lietter,  or  poW^r  Of  Attorn  ej  of  any  otiier  kind,  iiot  «ih«rwite  charged    • .  £0  10    0 
^  Letter  bf  Attoroey,  «iii|»oweriQg  any  person  to  receive  rents  in  Ireland^ 

<<•  except  letters  of  Attorney  to  receive  rents  nnder  cnstodiams  or  elegits,"    5    0    0 
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E.  T.  1841.  produced  on  the  trial,  oo  the  ground  of  the  insufficiency  of  the  stamp.  It 
Exch^fPieas.  ^|^  contended,  that  inasmuch  as  it  authorised  the  doing  of  distinct  things, 
it  required  an  additional  stamp  for  each  matter  which  it  so  authorised, 
and  that  an  additional  dutj  of  10s.  was  consequently  necessary  for  thai 
part  of  it  which  gave  the  agent  authority  to  serve  notices  to  quit.  As  It 
was  stated  in  the  course  of  the  argument,  that  according  to  the  settled 
usage  or  practice  of  the  Stamp  Office,  a  £5  stamp  was  considered 
sufficient  on  a  document  of  this  description,  and  as  such  a  practice  or 
usage,  had  it  existed,  might  have  influenced  the  opinion  of  the  Court  to  a 
certain  extent  (a),  we  directed  our  Officer  to  inquire  at  the  Stamp  Office 
how  the  fact  really  was,  and  he  reports  to  us  that  the  Officers  there  con^ 
sider  that  the  letter  or  power  of  attorney  in  this  case,  requires  not  only 
a  £6  stamp  for  that  part  of  it  which  gives  authority  to  receive  the  rents, 
but  also  an  additional  stamp  duty  of  10s.  for  that  part  of  it  which  autho- 
rises the  services  of  notices  to  quit.  We  think,  therefore,  there  is  nothing 
to  prevoQt  us  from  putting  that  construction  on  the  act  of  Parliament 
which  we  were  at  first  inclined  to  put,  namely,  that  the  additional  stamps 
is  requisite  in  this  case. 

It  is  ordered  by  the  Court  that  the  verdict  obtained  by  the  lesso? 
of  the  plaintiff  be  set  aside  on  payment  of  the  costs  of  the  trial 
and  of  this  motion  to  the  defendant. 


(a)  See  Lessee  Nagle  t.  Ahem^  3  Ir.  Law  Bep.  41. 


Lessee  of  HARDING  v.  MACNAMARA. 


Upon  the  trisl 
of  tn  eject- 
ment under  the 
order  of  a 
Court   of 
Eqnitj,  the 
qneetion  to  be 
tried  being, 
whether  an 
accented   pro- 
posal was  for 
&e  term  of  31 
or  31  years:— 
Held,  that  the 
propMal  might 
DC  giTen  in 
eYidence,    al- 
though not 
stamped. 


Ejectment  on  the  title,  upon  a  notice  to  quit.— After  the  action  had 
been  brought,  the  defendant  filed  a  bill  in  the  Equity  side  of  the  Court, 
stating  an  accepted  proposal  for  a  lease  of  the  lands  sought  to  be  recovered 
in  the  ejectment,  for  the  term  of  thirty -one  years ;  and  praying  specific 
execution  of  that  ageement,  and  an  injunction  agunst  the  proceedings  at 
law. 

Upon  the  motion  for  the  injunction,  it  appeared  that  the  words  **  thirty- 
one  "  in  the  accepted  proposal  were  written  on  an  erasure ;  and  the  land- 
lord insisting  that  the  argreement  was  for  a  lease  fovthe  term  of  twenty-one 
years  only,  the  Court  directed  the  action  of  ejectment  to  be  proceeded 
in ;  the  question  to  be,  whether  the  instrument  produced  upon  the  motion 
(and  which  was  indorsed  by  the  Register)  was  genuine  or  not.  The 
action  came  on  to  be  tried  before  Mr.  Serjeant  Greene  at  the  Summer 
Asuzes  1840,  for  the  county  of  Cork.    The  defendant  produced  the 
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Accepted  proposal,  and  offered  to  read  it  in  evidence ;  to  which  Counsel 
for  the  plaintiff  objected,  inasmuch  as  it  was  not  stamped.  The  learned 
Serjeant  was  of  opinion  that  the  order  under  which  the  trial  was  had 
precluded  the  pUuntiff  from  taking  this  objection,  and  admitted  the 
document  to  be  read.      The  Jury  found  a  verdict  for  the  defendant. 

Mr.  Hictcsony  Q.  C,  for  the  plaintiff,  moved  for  a  new  trial,  on  the 
ground  that  the  proposal  was  not  admissible  in  evidence  without  a  stamp; 
and  cited  a  MSS.  case,  in  which  the  parties  were  directed  to  admit  a 
certain  document  upon  the  trial  of  an  issue  directed  by  the  Court  of 
Equity  Exchequer,  yet  the  Judge  before  whom  it  was  tried  refused  to 
admit  the  document  to  be  read  because  it  was  not  stamped,  saying  that 
the  Court  had  no  power  to  repeal  an  Act  of  Parliament;  and  this  opinion 
was  upheld  by  Joy,  C.  B.,  and  the  Court  of  Exchequer. 

Mr.  Collins^  Q.  C,  and  Mr.  J.  J.  Murphy^  Q.  C.,  contrat. 
This  b  not  the  ordinary  case  of  an  action  at  law  ;  but  is,  in  reality, 
-an  issue  directed  by  a  Court  of  Equity  to  inform  its  conscience  as  to  a 
particular  matter  collateral  to  the  defence  of  the  action  at  law.  Whether 
the  proposal  were  for  a  lease  for  thirty- one  years  or  twenty-one  years, 
was  wholly  immaterial  so  far  as  the  ejectment  was  concerned ;  in  either 
case  there  must  have  been  a  verdict  for  the  plaintiff;  but  it  was  material 
to  the  defence  in  the  Equity  suit.  A  party  may,  by  his  conduct,  preclude 
himself  from  objecting  that  the  document  upon  which  the  action  is 
founded,  has  not  been  stamped ;  Israel  v.  Benjamin  (a) ;  as  by  not 
making  the  objection  in  the  first  instance ;  Fops  v.  Wagner  (h) ;  Field  v. 
Woods  (c).  So  where  a  party  filed  a  bill  for  the  specific  performance  of 
an  agreement,  alleged  to  be  contained  in  a  series  of  letters ;  and  the 
defendant,  by  his  answer,  admitted  the  letters,  but  denied  that  they  con- 
tained any  agreement,  it  was  held  that  the  defendant  could  not  object 
that  the  letters  were  not  stamped.  The  plaintiff  ought  to  have  made  this 
objection  upon  the  motion  for  the  injunction ;  and  the  Court  having  ob- 
tained the  information  they  required,  as  to  the  particular  fact  referred  by 
them  to  the  Jury,  will  not  send  the  case  to  a  second  trial,  upon  an  ob- 
jection wholly  irrelevant  to  the  question  to  be  tried ;  especially  as  the 
Revenue  may  be  protected  by  compelling  the  plaintiff  in  the  Equity  suit 
to  have  thb  proposal  properly  stamped. 

Mr.  J.  D.  Fitzgerald  in  reply.^ — Neither  the  Court  nor  the  Jury  can 
look  at  an  instrument  as  evidence  of  title  unless  it  be  stamped :  Sweeting 
w.Hahe(d);  Jar  dine  v.  Poyn«  (tf) ;  here  it  was  absolutely  necessary 


T.  T.  1841. 
Ewh^  Pleat. 


{a)  S  Camp.  40. 
<c)  7  A.  &  S.  114. 


(6)  7  A.  &  E.  116,  n. 
(I0  9B.&C.366. 


(e)  I  B.  &  Ad.  663. 
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T,  T*  1841.  that  {he  instrument  should  ha?e  beeu  produced  tt  the  trial  This  docu- 
^f^^^^'  nenti  although  marked  by  the  Registrar  for  the  purpose  of  Id^tificatioDy 
was  not  read  to  the  Court  upon  the  motion  for  the  injunctbn ;  and, 
therefore,  the  Undlord  \m  not  lapsed  his  time  for  mating  this  objection. 

Brady,  C.  B. 

If  this  were  the  case  of  ao  ordinary  trial  at  NisiPritUt  there  might  be 
a  difference ;  but  it  is  npt  so ;  for  substantially  this  is  rather  an  issue  from 
the  Equity  side  of  the  Court  than  an  action  pending  at  the  Law  side. 
It  is  tme  that  it  is  an  action  of  ejectment ;  but  it  has  been  moulded,  and 
the  questions  to  be  tried  in  it  ha?e  been  settled  by  an  order  in  the  in- 
junction suit*  That  suit  still  remains  to  be  heard ;  and  ns  the  entire  matter 
is  attached  to  the  Equity  side  of  the  Court,  we  can  deal  with  it  more 
properly  there  than  here.  We  are  ef  opinion  that  the  whole  matter  must 
be  left  to  be  decided  in  the  Equity  cause.     Therefore, — 

No  Tule  on  the  present  motion,  but  without  prejudice  to  any  order 
that  may  be  made  b  the  Equity  cause  touching  said  trial,  and 
the  verdict  had  thereat*  defendants  undertaking  to  have  the 
documents  read  on  said  trial  properly  stamped,  and  also  to  bring 
on  agiun  the  motion  far  an  injunction  in  said  Equity  cause  in  the 
Sittings  after  this  present  Term,  and  m  default  of  defendant's  so 
doing,  that  then  the  plaintiff  shall  be  at  liberty  to  renew  this 
motion  to  aet  aside  the  rerdict  in  the  next  Michaeknas  T^rm.^ 

«  Sao  Om^A  T.  Avafo,  10  A.  ^  E.  89». 
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1841. 
Exch,  Cham. 


THE  HONORABLE  THE  IRISH   SOCIETY  OF  LONDON 

V. 

THE  LORD  BISHOP  OF  DERRY  AND  RAPHOE 

and  another. 

Eattfr  Term, 
(The  Court  of  Exchequer  Chamber.)  ApHl  28. 

This  was  an  action  of  guare  impedit,  brought  by  the  Irish  Society  of   In  an  action  of 

iT»  jrriL  fuare   tmpeaU 

London  against  the  Bbhop   of  Derry,    and    the    Reverend    Thomas    for  the  recove- 

Lindsay,  to  recover  the  advowson  of  the  living  of  Camus,  situate  in  the  ^  Ci^ua ^m 

diocese  of  Derry,  and  county  of  Londonderry.     The  declaration  con-  which  the 

tained  eight  counts,  alleging  seizin  in  fee  of  the  advowson  in  the  Crown  defenJan"  the 

in  1613 — a  grant  of  the  same  to  the  Society  by  charter  on  the  29th  of  ^^^*^^f^  "" 

to  the  seixm  of 
"King  Jctmesihe  Ftrtt,  taidseizm  and  possession  of  the  plaintifis,  the  plaintiffs  gave  in  evi- 
dence a  recovery  of  the  said  living  in  quare  hnpedithjtne  Earl  of  Ulster  against  the  Bishop 
in  1299,  and  vested  the  same  by  proof  of  peaigree  in  King  Jamet  the  Ftrst,  They  then 
gave  in  evidence  a  Royal  Commission  and  Inquisition  of  the  30th  of  August  1609,  finding 
that  all  the  advowsons  in  the  county  of  Coleraine,  of  which  Camus  was  one,  did  of 
right  belong  to  the  King  in  right  of  the  Crown.  They  next  gave  in  evidence  articles  of 
agreement,  dated  in  the  following  January,  between  the  Crown  and  the  Mayor  and  Com- 
monalty of  London,  whereby  it  was  stipulated,  that  all  the  said  advowsons  in  the 
county  of  Coleraine  should  be  vested  in  the  city  or  London ;  and  a  patent  by  the  King,  in 
March  1613,  incorporating  the  Irish  Society  (the  plaintiff's),  and  granting  to  them, 
among  others,  the  advowson  of  the  church  of  Camus  bv  name.  They  also  gave  in 
evidence  a  presentation  by  the  Crown,  on  lapse,  in  1619 ;  and  read  entries  from  the 
First  Fruits  books,  as  secondary  evidence  of  subsequent  eulmisskms  of  Clerks  on  presen- 
tations iu  1j634  and  1672. 

To  meet  this  case,  the  defendants  gave  in  evidence  a  surrender  of  the  1st  of  August  1610 
by  G.  M.,  Bishop  of  Derry,  of  all  the  possessions  of  the  See  of  Derry  to  the  Crown.  It 
was  not  confirmed  by  the  Dean  and  Chapter,  nor  enrolled  in  Ireland.  Also  a  patent  of 
the  3rd  of  August  1610,  not  enrolled  in  Ireland,  by  which  the  King  (James  the  First) 
granted  certain  lands  to  the  Bishop,  aud  in  which,  after  reciting  that  the  advowsons 
10  the  county  of  Coleraine  were  the  ancient  possessions  of  the  See  of  Derry,  it  was  stated 
that  a  certain  agreement  had  been  entered  into  between  the  Bishop  and  the  Society 
respecting  them.  Also  the  King's  letters  nominating  the  two  subsequent  Bishops  of 
Derry,  bearing  date  respectively  the  11th  of  August  1610,  and  the  21st  of  December 
1611,  reciting  and  enjoining  the  aforesaid  agreement  between  the  Crown  and  the  Society. 

Held— T\i9.ty  independently  of  distinct  grounds  of  objection  to  either  documents,  the 
said  surrender  and  patent  were  respectively  legally  admissible  in  evidence,  on  the  part  of 
the  defendant,  for  the  specified  purpose  of  shewing  an  admission,  on  the  part  of  James 
the  First y  that  the  advowson  of  the  said  church  of  Camus  anciently  belonged  and 
appertained  to  the  Bishoprick  of  Derry — being  made  so  by  the  evidence  given  on  the  part 
of  the  plaintiffs,  especially  that  of  the  Commission  and  Inquisition. 

£«/(;^— That  the  two  King's  letters  were  admissible  in  evidence,  on  the  same  grounds. 

Held — That  the  said  patent,  being  plainly  founded  on  the  surrender,  an  acceptance  of 
the  surrender  by  the  King  might  reasonably  be  presumed. 

Held— T\i9X  the  36  G*  3,  o.  39,  cured  the  objection  of  the  non-enrolment  of  the  patent 
in  Ireland. 

Held — That,  even  if  the  surrender  were  void,  the  patent  was  validated  against  the 
Crown  by  the  10  Car,  1 ,  sess.  3,  c.  6. 

Held—T\i9X  the  said  patent  was  not  void  on  the  ground  of  the  King  having  been  de- 
ceived in  his  grant. 

Hif^-*That  collations  by  the  Bishop's  predecessors  were  admissible  as  evidence  for 
him  on  the  issues. 

Held — That  the  First  Fruits  books,  the  Primates'  Triennial  Visitation  books,  and 
the  Bishops'  returns  to  the  First  Fruits  writs,  were  respectively  admissible,  on  the  parts 
of  the  defendants,  as  secondary  evidence  of  lost  collations  by  the  Bishops. 

Sem^— Continued  possession  by  repeated  collations  may  be  evidence  of  original  title. 

2     c 
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£•  T.  1841.  March  in  the  same  jeT,  and  presentations  by  (hem,  or  by  lapse,  of 
Eaek.CAam.  Alexander  Spicer  in  1619 — of  Thomas  Vesey  in  1634 — and  of  Jonathan 
THE  nusH  Edwards  in  1672.  To  these  counts  (the  defendant  Lindsay  having 
sociETT  allowed  judgment  to  go  by  default)  the  defendant  pleaded  several  special 
pleas  to  the  material  allegations ;  and  to  these  the  plaintiffs  rephed,  taking 
issues  on  the  seigin  in  fee  of  the  Crown  hi  l6l3»-on  the  sevrin  of  the 
Society  in  1619>  1634,  and  1672— on  the  presentation  by  the  Society  of 
Alexander  Spicer  in  1619— on  the  presentation  of  the  same  by  the  Crown 
on  lapse — on  the  presentation  of  Thomas  Vesey  by  the  Society  in  1634 — 
on  the  collation  to  the  same  by  the  Bishop  on  lapse — on  the  presenta- 
tion to  the  same  by  the  Crown  on  lapse— -on  the  presentation  of  Jonathan 
Edwards  by  the  Society  in  1672 — and  on  the  present  right  of  the 
plaintiffs  to  present.  The  case  was  tried  at  Bar  in  the  Court  of  Common 
Pleas  on  the  9th  of  November  1840,  and  the  two  following  days,  before 
a  Special  Jury  of  the  county  of  Londonderry,  when  exceptions  were 
taken  by  the  Counsel  for  the  plaintiffs  to  the  admissibility  of  the  evidence 
which  was  given  on  the  part  of  the  defendant. 

The  plaintifib*  Counsel,  in  support  of  their  case,  gave  in  evidence— 

1st.  CerUin  letters  pattent,  bearing  date  the  14th  of  Febraary,  in  the 
thirty-eighth  year  of  the  reign  of  Henry  the  Third  (1254),  by  which  the 
King  granted  unto  his  son  Prince  Edward,  all  Ireland,  with  the  exception 
of  the  cities  of  Dublin  and  Limerick,  and  the  town  of  Athlone ;  saving 
all  crosses,  and  the  custody  of  vacant  churches. 

2nd.  Certain  other  letters  patent,  bearing  date  the  20th  of  July  in  the 
same  year  (1254),  granting  to  the  same  Prince  Edward  the  cities  of 
Dublin  and  Limerick,  and  the  town  and  castle  of  Athlone,  reserving  all 
the  crosses,  and  custody  of  cathedral  churches  and  abbeys  of  Ireland. 

3rd.  A  grant  from  Prince  Edward  to  Lord  Walter  De  Burgo,  of  all  the 
land  of  Ulster,  to  hold  to  him  and  his  heirs  as  freely  and  quietly  as  Hugh 
de  Lacy*  held  the  same,  excepting  the  four  pleas  of  the  Crown,  and  the 
advowsons  of  cathedral  churches. 

The  plaintiff  then  proved  that  Lord  Walter  De  Burgo,  having  died,  was 
succeeded  in  hb  estates  and  property  by  his  son  Richard  De  Burgo,  and 
that  the  said  Richard  De  Burgo,  on  the  death  of  his  father,  became  Earl 
of  Ulster  in  Ireland. 

4th*  The  plaintiffs  next  gave  in  evidence  a  record  of  a  judgment  in 
quare  impedit  in  the  27th  year  of  King  Edward  the  First  (1299),  in 


*  This  Hugh  de  Lacy  held  the  proTinoe  of  Ulster  aa  Count  Palatine ;  and  it  was  by 
yirtae  of  this  grant  that  Walter  De  Burgo  became  Earl  of  Ulster,  and  had  regal  jnria- 
diction  within  his  palatinate.— Sir  JioAn  Daffies'  Rep,  172.  Two  other  palatinates  were 
created  by  King  Henry  the  Second,  in  Ireland,  at  the  same  time  as  that  of  Ulster, 
yiz.  Leinster,  granted  to  Strongbow;  and  Meath,  granted  to  Hugh  De  Lacy  the 
el^er. 
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which  Richard  De  Burgo,  Earl  of  Ulster,  was  plaintiff,  and  Galfridos   E.  T.  1841. 
Bishop  of  Derrj  was  defdndant.  The  pleadings  were  set  out  in  the  record,     Each.  Cham. 
and  stated  the  summons  to  answer — a  plea  of  misnomer  by  the  Bishop,*     ^g^  irish 
which  was  found  against  him — and  judgment  for  the  plaintiff  on  the      societt 
record.  _       ^' 

5th.  Another  record  of  a  recoTery  in  a  qwMre  itnpedity  in  the  same 
year,  of  the  living  of  Camus,  similar  in  every  respect  to  the  foregoing, 
and  immediately  following  the  enrolment  thereof  on  the  same  plea  roll ; 
and  in  whidi  the  Jury  found  as  in  the  first. 

6th.  A  writ  of  l&vari  fidoiy  directed  to  the  Sheriff  of  the  county  of 
Meath  in  the  same  year  (1299)>  commanding  him  to  levy  the  amount  of 
forty  marks  of  the  goods  of  the  Bishop  of  Derry,  for  the  damages 
assessed  in  the  preceding  recoveries  of  Drumachose  and  Camus ;  and  also 
the  Sheriff's  return. 

7th.  The  Counsel  for  the  plaintiff  next  gave  in  evidence,  and  proved  by 
the  contents  of  several  public  writs,  returns,  and  records,  that  the  said 
Lord  Richard  De  Burgo  died,  leaving  a  son  and  heir,  John  De  Burgo  Earl 
of  Ulster,  whose  son  and  heir  was  William  De  Burgo  Earl  of  Ubter,  who 
died,  leaving  Elizabeth  his  daughter  and  heiress.  This  Elizabeth,  it 
was  proved,  married  Lionel  Duke  of  Clarence,  who  in  her  right  became 
Earl  of  Ulster.  They  died,  leaving  a  daughter  and  heiress,  Philippa, 
who  married  Edmond  De  Mortimer  Earl  of  Marche,  who  in  her  right 
became  Earl  of  Ulster.  Their  son  and  heir  was  Roger  De  Mortimer, 
who  became,  on  their  deaths,  Earl  of  Ulster.  This  Roger  De  Mortimer 
died,  leaving  a  son  and  heir  Edmond  De  Mortimer,  who  thereupon 
became  Earl  of  Ulster,  and  was  succeeded,  on  his  death,  by  Richard 
Duke  of  York,  son  and  heir  of  Aniie,  sister  and  heir  to  the  said 
Edmond ;  and  this  Richard,  Duke  of  York,  Earl  of  Ulster,  died,  leav- 
ing a  son  and  heir,  JSdward  the  Fourth,  King  of  England,  and  from  him 
the  Crown  of  England  descended  to  Henry  the  Seventh. 

8th.  The  plaintiffs'  Counsel  next  read,  and  relied  on,  the  statute 
10  Hen.  7,  c  15,  which  was  entitled  <<  An  Act  touching  the  keeping  of 
the  records  of  the  Earldoms  of  Marche,  Connaught,  Trim,  and  Ulster ;" 
and  was  made  in  consequence  of  the  felonious  destruction  of  the  rolls, 
records,  and  inquisitions  of  the  Crown,  which  were  deposited  in  the 
Castle  of  Trim.  It  enacted,  in  the  third  section,  <<That  the  King 
<<  might  present  to  all  advowsons  of  churches  or  free  chapels,  appending 

*  The  plea  of  the  Bishop  was — ''  Predicius  EpUco/ms  per  9e  dixit  ptod  non  tene^ 
''  iatur  eidem  comUatui  (Ricardo  De  Burgo)  inde  ad  hoc  breve  respondercy  quia  dixit 
*^fuod  non  Ufcabatur  Cht^ridus  ted  OofiriduSy  et  de  hoc  potuU  ee  euper  patriam.** 
The  finding  of  the  Jury  was  as  follows : — "  Juratores  dicunt  supra  tacram  ecripturamy 
''  quod  predietut  Epiecoput  voeatur  Galfridut,  et  eo  nomine  cognoscitur  inter  hominei 
*^  AngUoanoiy  et  eodem  nomine  baptixahatur ;  ted  Hibemici  nesciunt  vocare  ipntm  in 
^^pariOue  sui$  nm  Gofriduij  secundum  modum  Hibemicorum,  Ideo  considera^ 
''turn'*  &o. 
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"  to  any  of  the  honors,  manors,  or  lordships  in  the  Earldoms  of  Marches 
"  Connaught,  Trim,  or  Ulster,  or  to  advowsons  in  gross,  any  presenta* 
"  tion,  confirmation,  or  ratification  to  the  patron  notwithstanding,  whereof 
"  any  manner  of  lawful  title  or  discharge  of  the  said  Sovereign  Lord's 
"  interest  could  not  be  shewed." 

It  was  next  proved,  that  the  Crown  of  England  and  Ireland  descended 
from  King  Henry  the  Seventh  to  King  James  the  First. 

9th.  A  royal  commission,  bearing  date  the  21st  of  July  1609,  durected 
to  certain  persons  in  Ireland  named  therein,  including  George  Montgomery 
Bishop  of  Derry,  and  enrolled  in  Ireland.  It  recited  the  escheat  of  lands 
in  several  counties  (including  the  county  of  Coleraine)  in  the  province 
of  Ulster,  and  empowered  the  Commissioners  to  inquire  what  castles, 
manors,  tenements,  advowsons,  &c.,  in  the  said  counties  had  escheated, 
or  ought  to  escheat,  and  come  to  the  hands  and  possession  of  any  of  the 
Kings  or  Queens  of  England,  by  any  means  whatsoever ;  and  to  make  an 
exact  survey  thereof.  It  also  empowered  them  to  decide  on  all  contro- 
versies concerning  the  said  lands  and  hereditaments. 

10th.  Articles  of  instruction  annexed  to  the  said  commission,  also  enrolled 
in  Ireland,  by  which  the  said  Commissioners  were  directed  to  assign  glebe 
lands  to  the  Incumbent  of  each  parish ;  to  make  final  decrees ;  compound 
titles  between  party  and  party  concerning  the  said  lands ;  and  to  have 
titles  of  record  thereto  perfected  and  preserved. 

11th.  An  inquisition  held  at  Limavady  on  the  30th  of  August  1609, 
under  the  authority  of  the  Crown,  and  enrolled  in  Ireland ;  it  recited  the 
aforesaid  commission,  set  out  the  names  of  the  jurors,  and  then  proceeded 
to  state, — that  the  jurors  had  found  on  oath,  that  the  late  Bishop  of 
Derry,  before  and  until  the  Statute  of  O'NeiU's  attainder,  in  the  eleventh 
year  of  the  reign  of  Elizahethy  was  seized  in  right  of  his  bishoprick,  of 
several  yearly  rents,  customs  and  refections,  issuing  out  of  certain  specified 
Herenagh*  lands,  including  the  Herenagh  lands  of  Camus.      It  further 


*  Herenachs  were  a  class  of  Ecclesiastics,  settled  in  the  Dortb  of  Ireland  from 
a  very  remote  period,  and  prior  to  the  establishment  of  Bishops  in  the  kingdom. 
They  were  not  ordained  Priests,  bnt  a  species  of  lay  Archdeacons,  to  whom  were  en- 
trusted the  care  and  management  of  charities  and  hospitals.  The  Corbes,  or  Chore- 
piscopi  (as  they  are  styled  by  Usher),  appear  to  have  been  ordained  Clergy,  whose 
offices  were  somewhat  higher  in  dignity  than  the  Herenachs.  Extensive  tracts  of  land, 
which  were  called  Herenagh  or  Termon  lands,  appear  to  ha^e  been  held  by  these 
persons,  or  by  their  septs,  according  to  an  Irish  tenure,  the  cnstom  of  Tanistry,  the 
principle  feature  of  which  was,  that  the  most  worthy  of  the  family  of  the  deceased 
possessor  should  inherit,  to  the  exclusion  of  the  heir-at-law.  This  tenure  was  declared 
by  a  judicial  decision  in  the  reign  of  King  Jamet  the  First,  to  be  void,  and  abolished 
by  the  establishment  of  the  Common  Law  of  England  in  this  coimtry  ;  and  by  force 
of  that  decision,  the  lands  became  from  thenceforth  vested  in  the  Crown,  and  were 
subsequently  annexed  to  the  several  Sees  within  which  they  were  situate.  The  fact  of 
these  Herenagh  lands  having  been  hereditary,  is  a  proof  that  the  celibacy  of  the  Clergy 
was  not  an  ordinance  of  the  ancient  Irish  Church. 
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f)und,  on  the  jurors'  oaths,  that  the  right  of  presentation  and  advowson    £.  T.  1841 
of  churches  within  the  county  of  Coleraine,  did  of  right  belong  and     -Ej^A.  Cham, 
appertain  to  the  King's  Majesty  in  right  of  his  Imperial  Crown  ;  but  that     thb  ibish 
the  Bishop  might,  and  did,  until  the  llth  of  Mizabeth,  place  a  clerk  in       socistt 
any  parsonage  or  vicarage  being  void,  until  the  King  presented  or  bestowed  ^* 

the  advowson  on  the  Bishop,  or  some  other  person.      This  inquisition     ^p  dbbrt- 
was  signed  by  George  Montgomery,  Bishop  of  Derry,  among  others  of 
the  Commissioners. 

12th.  Certain  articles  of  agreement,  bearing  date  the  28th  of  January* 
1609)  enrolled  in  Ireland,  between  the  Crown  and  the  Mayor  and  Com- 
monalty of  the  city  of  London,  concerning  the  plantation  of  Ulster,  the 
principal  part  of  which  had  lately  escheated  to  the  Crown  by  the  attainder 
of  sundry  rebels  therein.  By  the  first  article,  it  was  agreed,  that  the 
city  of  London  should  expend  £2000  on  the  intended  plantation  ;  and  by 
the  ninth  article,  that  they  should  have  the  patronage  of  all  the  churches, 
as  well  within  the  city  of  Derry  and  town  of  Coleraine,  as  in  all  the  lands 
to  be  undertaken  by  them. 

13th.  A  ratification  by  the  Privy  Council  of  the  said  articles,  dated 
the  29th  of  March  1613,  enrolled  in  Ireland. 

14th.  Letters  patent,  bearing  date  the  22nd  of  March  1613,  enrolled  in 
Ireland  (commonly  called  the  plaintiffs'  charter),  which  recites  its  object 
and  purposes,  creates  the  county  of  Londonderry,  and  incorporates  the 
Irish  Society,  under  the  name  of  *<  The  Governor  and  Assistants,  London, 
of  the  New  Plantation  of  Ulster,  within  the  realm  of  Ireland,"  and  then 
goes  on  to  grant  to  the  said  Society  several  denominations  of  land  therein 
specified,  and  also  all  the  advowsons  and  rights  of  patronage  of  all  the 
churches,  vicarages,  and  chapels,  of  and  in  the  city  of  Londonderry,  and 
of  and  in  the  town  of  Coleraine  ;  and  also  all  the  advowsons  and  rights  of 
patronage  of  twelve  rectories  and  churches,  therein  particularly  mentioned, 
including  that  of  Camus ; — and  specially  excepting  three  by  name,  one 
of  which  was  Drumachose.  The  said  grant  also  contained  a  covenant  on 
the  part  of  the  Society,  to  convey  to  the  several  Incumbents  sufficient 
glebe  lands,  proportioned  to  the  extent  of  their  respective  parishes. 

15th.  The  Counsel  for  plaintiffs  next,  as  evidence  of  possession,  proved 
the  presentation  of  Alexander  Spicer  to  the  said  living  in  1619>  by  letters 
patent  of  King  James  the  Firsts  on  lapse ;  and  also  the  institution  of  the 
said  Alexander  Spicer  on  that  presentation. 

16th.  They  next  produced,  as  a  witness,  the  proper  Officer  for  the  custody 


*  Previous  to  1752,  the  year  commenced  on  the  25th  of  March,  so  that  the  month  of 
January  was  subsequent  to  the  month  of  August  in  each  year,  and  consequently  these 
articlen  were  entered  into  five  months  after  the  date  of  the  Inquisition.  The  same 
ohserrations  apply  to  the  cbllations  of  Thomas  Breviter  and  Thomas  Daniel  in  Sep- 
tember and  January  1716,  given  in  evidence  by  the  defendant. 
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E.  T.  1841.   of  the  First  Fruits  records,  who  proved  a  sewroh  for  the  original  First  Froits 

■^^'^'*^    writ  and  Bishop's  return,  as  to  the  admission  of  Thomas  Vescy  to  the  rectory 

VHE  ntiSH     of  Camus  in  163^  ;  and  that  the  same  were  not  forthcoming;  and  then 

80CIXTT      produced  a  hook  of  the  First  Fruits  office,  remaining  of  record  there, 

from  which  he  read  the  following  entry,  made  from  the  certificate  of  Johm 

Bishop  of  Derry,  bearing  date  the  6th  of  April  1635  : — <^  Cotnposmt 

**  Thomas  Veiey  admis8us/iM<  1634,  ad  Rectoria  de  Camus  super  Marme 

**  in  Comitatu  Londonderry^  It  was  then  proved,  that  the  words  <<  super 

Home**  were  a  mistake,  and  should  have  been  ''  super"  or  ^^/wetaBannJ* 

17th.  Plainti£&'  Counsel  gave  similar  evidence  respecting  an  unsuccesftil 

search  for  the  original  writ  and  return  as  to  the  institution  and  induction 

of  Jonathan  Edwards  to  the  rectory  of  Camus  in  1672  ;  and  then  the 

following  entry,  made  from  the  certificate  of  Robert  Bishop  of  Derry, 

bearing  date  the  28th  of  October  1672,  was  read  from  another  of  the 

First  Fruits  books : — <*  Composuit  Jonathan  Edwards^  institutus  et  in- 

**  ductus  primo  MaU  1672,  ad  Rectoriade  Camus  jurta  JBbmi,  ComUatu 

**  Londonderry^ 

The  Counsel  for  the  plaintiffs  then  produced  one  of  the  Registrars  of 
the  diocese  of  Derry,  who  proved  that  the  earliest  records  now  to  be  found 
in  the  registry  of  that  see  were  of  the  year  1693 ;  and  then  having  proved 
that  the  parish  of  Camus  next  adjoined  the  parish  of  Drumachose,  and 
that  the  rectory  and  glebe  of  Camus  were  of  the  value  of  £850  per 
annum,  deducting  the  late  statutable  allowance, — ^they  closed  the  case 
upon  the  part  of  the  plaintiff's. 

The  Counsel  for  the  defendant,  the  Bishop  of  Derry,  in  order  to 
support  his  case,  produced  in  evidence: — 

1st.  An  order  on  consent  to  let  in  copies  of  certain  ^cified  documentSi 
to  be  read  at  the  trial  as  if  they  were  the  originab. 

2nd.  A  certain  document,  dated  the  1st  of  August  1610,  purporting  to 
be  a  surrender  by  George  Montgomery,  Bishop  of  Derry,  to  King  James 
the  First,  of  all  that  the  rectory  and  parsonage  of  Derry ;  and  also  aM 
parsonages,  vicarages,  impropriations,  advowsons,  patronages,  nominations 
and  presentaUons  of  churches,  chapels,  or  parishes,  within  the  diocese  of 
Derry  and  county  of  Coleraine,  whereto  he,  the  said  George,  hath,  had, 
or  ought  to  have  any  right  of  presentation,  to  be  disposed  of  at  his  Hi^* 
ness'  good  will  and  pleasure.  This  surrender  was  enrolled  in  England, 
but  not  in  Ireland — had  not  been  confirmed  by  the  Dean  and  Chapter  of 
Derry — and  was  offered  in  evidence  for  the  alleged  purpose  of  shewing 
an  admission  on  the  part  of  King  James  the  First,  that  the  advowson  of 
Camus  did  anciently  belong  to  the  bbhoprick  of  Derry.  The  admissi- 
bility of  this  document  in  evidence  for  the  aforesaid  purpose,  was  the 
subject  of  the  first  exception. 

3rd.  A  grant  by  the  King  to  the  said  Bishop  Montgomery,  bearing  date 
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the  3rd  of  August  1610»  which  was  eorotted  io  EugUnd,  but  not  id    E.  T.  1841 

Ireland.     This  grant  conveys  to  the  said  Bishop  and  his  successors,  the    "^f^L^^' 

Herenagh  lands  in  various  counties,  and  the  advowsons  and  rights  ol    the  irish 

all  the  rectories,  churches,  vicarages,  and  chapels,  whatsoever,  to  the  pre-      socibty 

mises  above  by  those  presents  before  granted,  and  to  the  same  bishopriek      ^^  bishoi 

of  right  belonging  and  appertaining,  as  and  to  whkh  the  Bishops  of  Derry     q^  inbkkt. 

heretofore  were  accustomed  to  present  or  collate, — as  by  the  survey 

thereof  lately  taken  in  our  said  kingdom  of  Ireland,  and  under  our  great 

seal  for  Ireland  lately  exemplified,  which  exemplification  is  dated  at^Dublin 

the  26th  oi  January  in  the  seventh  year  of  our  reign  of  England,  more 

plainly  is  manifest  and  appears — except  the  advowaoas  in  these  presenU 

expressly  excepted ;  and  excepting  nine  out  of  the  number  of  the  fifteen 

advowsons  within  the  county  of  Coleraine,  which,  by  mutual  consent  of  the 

Bishop  and  Citizens  of  London,  are  io  be  transferred  from  the  Bkhop  of 

Derry  and  his  successors  to  the  said  Citizens  of  London.  And  in  the  said 

grant,  after  a  recital,  that— -<<  Whereas  we  are  informed  that  there  are  in 

*<  the  county  of  Coleraine,  and  within  the  smd  dioceee  of  Derry,  fifteen  ad- 

«  vowsons  of  churches,  rectories,  and  other  ecclesiastical  benefices,  anciently 

*'  belonging  and  appertaining  to  the  said  bbhopric  of  Derry ;"  and  also  of 

the  agreement  that  the  Bishop  was  to  have  six,  and  the  Society  nine,  of 

the  said  advowsons — ^there  is  a  provision  for  the  election  and  appropriation 

of  the  sidd  advowsons  by,  and  to,  their  respective  patrons.     This  grant 

was  offered  and  read  in  evidence  by  the  Counsel  for  the  defendant,  Jbr 

the  same  purpose  as  the  preceding  surrender,  and  its  admissibility  for 

that  purpose  was  the  subject  of  the  second  exception. 

4th.  The  King's  letter  of  the  11th  of  August  1610,  enrolled  in  the 
High  Court  of  Chancery  in  Ireland,  directed  to  the  Lord  Deputy, 
nominating  Brutus  Babington  to  the  bishopriek  of  Derry,  void  by  the 
resignation  of  Bishop  Montgomery ;  and  directing  that  the  said  Brutus 
Babington,  and  the  Dean  and  Clergy  of  the  diocese  of  Derry,  should, 
after  his  consecration  and  ousterlemain  sued,  execute  and  perform  the 
covenants  and  directions  comprised  in  the  letters  patent  of  George 
Montgomery,  on  the  part  of  the  Bishop  of  Derry  or  his  successors,  to  be 
performed.  The  admissibility  of  this  document  was  the  subject  of  the 
third  exception. 

5ih.  Another  King's  letter  similar  to  the  preceding,  dated  the  2 1st  of 
December  1611,  in  favour  of  Christopher  Hampton,  appointed  to  the 
bishopriek  of  Derry  on  the  death  of  the  said  Brutus  Babington,  and  re- 
citing and  repeating  the  ii\j unction  contained  in  the  foregoing  in  favour 
of  Brutus  Babington,  respecting  the  covenants  in  the  letters  patent  of 
Bishop  Montgomery.  The  admissibility  of  this  document  was  the  subject 
of  the  fourth  exception. 

6th.  Counsel  for  the  defendant  next  proved  an  unavailing  search  for  the 
survey  of  the  26th  of  January,  in  the  seventh  year  of  the  reign  oiKiDgJames 
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the  Firsty  and  for  the  exemplification  thereof  in  the  several  offices  whercr 
the  same  ought  to  be  ;  but  what  was  conjectured  to  be  an  abstract  or  digest 
of  it  was  produced.  They  then  proved  an  unavailing  search  among  the 
records  in  the  First  Fruits  office  for  original  writs  and  returns  thereto,  rela- 
tive to  one  John  Freeman,  and  to  one  Walter  Forrest,  respectively ;  and 
proceeded  to  read  from  one  of  the  First  Fruits  books  which  had  been  pro- 
duced by  the  plaintiffs'  Counsel  (and  from  which  they  had  read  the 
aforesaid  entry  as  to  Thomas  Vesey)  the  following  entry  : — <<  ComposuiU 
<<  Johannes  Freeman^  coUatus  et  admissus  fuit  septimo  die  Octobri  1629, 
<'  Bectorta  de  Camus  juxta  Bann  in  Londonderry  J*  The  admissibility- 
of  this  entry  in  evidence  was  the  subject  of  the  fifth  exception. 

7th.  The  following  entry  from  another  of  the  First  Fruits  books  was 
next  read: — ^^ Per  certificaiionem  Ezekiel  Derrenniensis  Episcopiy 
^^datam  26  die  April  1686— Com/>o«utV  Gualterus  Forrest  clericuSf 
^^coUatusfuit  25  die  Martii  1686,  ad  et  in  Rectoria  de  Camus  juxta 
<<  Bann.**     This  entry  was  the  subject  of  the  sixth  exception. 

8th.  Counsel  for  the  defendant  next  examined  the  Deputy  Registrar  of 
the  archdiocese  of  Armagh,  who  had  the  custody  of  the  books  and  records 
of  that  See,  and  who  read  from  the  original  Triennial  Visitation  book  of 
the  said  archdiocese  of  1664,  produced  by  him,  the  following  entry: — 
"  Camus  cum  M*Cosquin — Brian  Roche,  in  artibus  Magister  Rector 
'<  comparuit,  Sfc.  Idem  exhibuit  collationem  et  institutionem  ad  Rec- 
^*toria  de  Camus  M^Cosquin,  datum  17  Junii  1661,  cum  mandato  ad 
<<  inducendum  eodem  die/*  This  entry  was  the  subject  of  the  seventh 
exception. 

9th.  Counsel  for  the  defendant  next  produced,  from  the  custody  of  the 
Officer  who  had  the  custody  of  the  writs  issued  from  the  Court  of 
Exchequer  in  Ireland,  and  returned  into  the  office  of  the  First  Fruits,  and 
also  of  the  returns  made  by  the  several  Bishops  to  the  said  writs,  and 
read  a  First  Fruits  writ,  bearing  date  the  12th  of  February,  in  the  third 
year  of  the  reign  of  King  George  the  First  (1717),  directed  to  George, 
Bishop  of  Derry,  and  requiring  him  to  certify  the  names,  nature,  and 
quality  of  the  several  livings,  &c.,  which  had  become  vacant  from  the 
10th  of  May  1714,  unto  the  return  of  the  writ;  and  also  the  clerk  ad- 
mitted, instituted,  collated,  or  inducted  thereto  respectively,  and  by  what 
names  and  simames  they  were  so  admitted,  instituted,  collated,  or  in- 
ducted, together  with  the  day  and  year  of  the  institution  or  collation  of 
each  of  them  ;  and  in  what  county  or  counties  the  said  livings  were 
respectively  situated,  without  any  omission  whatsoever.  They  then  pro- 
duced, from  the  same  office,  and  read  the  Bishop's  certificate,  or  return 
thereto,  dated  the  29th  of  May  1717)  in  which  it  was  certified,  among 
other  things,  that  the  rectory  of  Camus  Juxta  Bann  in  the  county  of 
Londonderry,  became  vacant  by  the  natural  death  of  Walter  Forrest,  the 
last  Incumbent ;  and  that  Thomas  Breviter  was  collated  to  the  same  on 
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fbe  4th  of  September  1716 ;  and,  abo,  that  the  same  rectory  of  Camus  E.  T.  1841. 

juxta  Bann  having  become  vacant  by  the  resignation  of  Thomas  Bre-  Exch,  Cham,, 

viter,  Thomas  Daniel  voca  collated  thereto  in  the  month  of  January*  in  the  irish 

the  same  year  (1716).     Other  vacant  livings  were  certified  in  the  same  societz 
return,  in  which  the  successors  were  respectively  stated  to  have  been  ^* 

.         .  ,     r^.         .    ,^    1  .  ,  1      ...  ...  *    .  .  .-r.  THE  BISHOP 

tnsUtuted,  The  eighth  exception  was  to  the  admissibihty  of  this  certificate     ^p  j>£|^|iy. 
as  evidence  against  the  plaintiffs ;  or  supposing,  but  not  admitting,  that 
whatever  related  therein  to  Camus  was  admissible,  yet  that  the  other 
parts,  not  relating  thereto,  ought  not  to  have  been  admitted  in  evidence, 
and  read  against  the  plaintiffs. 

10th.  Another  First  Fruits  writ,  bearing  date  the  5th  of  May  1788, 
was  produced  from  the  same  custody ;  and  the  return  thereto,  bearing 
date  the  1 9th  of  May  in  the  same  year,  to  which  the  Bishop  affixes  a 
schedule  of  the  several  collations  and  institutions,  and  among  them  the 
following ; — *<  The  Rev.  Gardiner  Young,  A.  B.,  w€u  collated  to  the 
"  rectory  of  Moycosquin  in  the  county  of  Londonderry,  the  5lh  day  of 
"May  1787."  This  return  was  the  subject  of  the  ninth  exception,  which 
was  similar  in  terms  to  the  eighth. 

11th.  Another  First  Fruits  writ,  bearing  date  the  12th  of  February 
1798,  similar  in  every  respect  to  the  two  preceding  ones ;  and  the 
Bishops  return  thereto,  from  the  schedule  to  which  the  following  extract 
was  read  : — "  The  Rev.  Harrison  Balfour  was  collated  to  the  rectory  of 
"  Moycosquin  in  the  county  of  Derry,  the  2nd  of  June  1797,  in  the  room 
"of  the  Rev.  Gardiner  Young,  who  held  the  same  from  the  6th  of  May 
"  1787,  and  vacated  by  resignation  on  or  about  the  2nd  day  of  June 
*^  aforesaid.''  This  return  was  the  subject  of  the  tenth  exception,  which 
was  similar  in  terms  to  the  two  preceding  exceptions. 

12th.  Another  similar  First  Fruits  writ  of  the  11th  of  July  1821,  and 
the  return  of  the  Bishop,  in  the  schedule  to  which  it  was  certified,  that 
"  The  Rev.  Thomas  Richardson  was  collated  to  the  rectory  of  Camus 
^^  juxta  Bann  in  the  county  of  Londonderry,  on  the  23rd  of  June  1821^ 
"by  the  Bishop  of  Derry,  in  the  room  of  the  Rev.  Harrison  Balfour, 
"  who  held  the  same  for  twenty-four  years,  and  vacated  it  by  death  on  or 
"  about  the  2ud  of  June  1821."  This  return  was  the  subject  of  the 
eleventh  exception,  which  was  the  same  in  terms  as  the  eighth,  ninth, 
and  tenth. 

13th.  One  of  the  Deputy  Registrarvof  the  diocese  of  Derry  was  next 
produced,  who  deposed  as  to  a  search  among  the  records  of  that  See  in 
his  custody,  for  collations  of  the  rectory  of  Camus  by  the  Bishops  of 
Derry,  and  that  he  had  found  only  three  officiid  coUations,  viz.  that  of 
Thomas  Richardson,  bearing  date  the  23rd  of  June  1821,  and  (wo 
others  lodged  since  the  commencement  of  this  suit.     The  collation  of 

•  Vide  ante,  p.  197,  note. 
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£.  T.  1841.  the  said  Thomas  Richardson  by  the  Bishop*  purporting  to  be  pUno  jwre^ 
Each,  Cham.  ^„  ^y^^^  ^^^^^  jj,^  admissibility  of  this  document  in  evidence  was 
THB  IBI8H     the  subject  of  the  twelfth  and  last  exception. 

80CIBTY  The  Counsel  for  the  defendant  then  closed  his  case,  and  the  Chief 

THE  BI8HOF  •^"*^'^®>  ^*^^  ^^®  cousout  and  approbation  of  the  other  justices,  charged 
OF  DSKBT.  ^^^  «^ur7»  leaving  all  the  evidence  on  both  sides  to  their  consideration, 
and  directing  them,  that  if  they  should  be  of  opinion  that  the  title  to  the 
advowson  of  Camus  was  proved  to  be  in  the  pluntifis,  and  that  they 
had  shewn  any  exercise  of  the  possessory  right,  they  were  to  find  accord- 
ingly for  the  plaintifl& ;  but  if,  on  the  contrary,  they  should  be  of  opinion 
that  the  title  to  the  said  advowson  was  not  proved  to  be  in  the  plaintifTs, 
or  that  they  had  not  shown  any  exercise  of  any  possessory  right  thereof, 
they  should  find  a  verdict  for  the  defendant,  the  said  Bbhop  of  Derry. 
The  Jury  found  for  the  defendant  upon  all  the  issues  knit  upon  the  re- 
cord of  the  pleadings  in  the  cause ;  and  a  bill  of  exceptions  as  to  the 
admissibility  and  reception  of  the  defendant's  evidence  as  aforesaid  having 
been  taken,  the  same  now  came  on  for  argument  before  the  Court  of 
Exchequer  Chamber. 

Mr.   William  Boyd  and   Mr.  Holmes,  with    whom  was  Mr.  Adam 
Alexander^  in  support  of  the  exceptions. 

To  establish  the  plaintiff's  case,  we  shewed  original  title  in  the  Crown, 
by  the  production  of  the  recovery  of  the  advowson  in  dispute,  by  Richard 
De  Burgo  in  1299;  and  which,  though  a  judgment  on  a  plea  of  mis- 
nomer was,  in  an  action  of  quart  impedit,  a  judgment  quod  recuperet^ 
and  not  of  respondent  ouster;  1  Tidd.  P.  601  (9th  ed.) ;  Crosse  v. 
Bilson  (a) ;  Eickom  v.  Le  Maiire  {h)  ;  2  Wms.  Sound.  210,  «.  3.  This 
title  we  vested  in  the  Crown  by  proof  of  the  pedigree  of  Richard  De 
Burgo,  and  by  the  operation  of  the  10  Hen.  7,  c.  15 ;  and  being  thus 
vested  in  the  Crown,  it  was  bound  by  the  articles  of  1609»  which  were 
subsequently  carried  into  effect  by  the  letters  patent  of  1613,  having 
been,  in  the  meantime,  confirmed  by  the  finding  of  the  Inquisition  of 
Limavady.  We  then  gave  evidence  of  possession  by  the  presentation 
by  the  Crown  on  lapse  of  Alexander  Spicer,  by  letters  patent  in  1619, 
which  was  an  exercise  of  possession  on  behalf  of  those  who  have  the 
right  to  present ;  MaUory  Qu,  Temp.  26  ;  and  also  admissions  of  Tho- 
mas Vesey  and  Jonathan  Edwards.  To  meet  this  case,  and  entitle  him 
to  a  verdict,  it  was  incumbent  on  the  Bishop  to  have  given  some  evidence 
of  original  title,  inasmuch  as  at  common  law  Bishops,  qua  Bbhops,  have 
not  any  independent  right  to  advowsons,  having  nothing  but  the  ^t- 
ritual  care  of  the  diocese.  In  that  respect,  their  rights  are  derived 
from  endowment,  in  the  same  manner  as  lay  patrons,  and  ought  to  be 

(a)  2  Ld.  Raymd.  1023.  {b)  2  Will.  367. 
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proved  by  a  similar  process ;  Co.  LUt^  119^,  h»i  BriHon^  c.  92  ;  Mire- 
house  on  AdvowsoMy  6  ;  Mirehome  v.  Rennett  (a).  Now,  keeping  in 
mind  that  whatever  has  been  vested  in  the  Crown  by  record,  cannot  be 
got  oat  of  it  except  by  matter  of  record,  we  shall  next  consider  the 
admissibility  of  the  documents  which  they  have  produced  in  evidence^ 
and  to  which  we  have  excepted. 

First  Exception. — The  surrender,  to  the  reception  of  which  we  ob- 
jected, was  put  in  evidence  to  prove  an  admission  on  the  part  of  the 
Crown,  that  Camus  was  part  of  the  ancient  possessions  of  the  bishoprick  of 
Deny.     Independent  of  the  fact,  that  this  instrument  does  not  contain 
one  word  of  evidence  of  what  it  pretends  to  prove^^the  Bishop  only 
giving  up  what  advowsons  he  had  a  right  to  present  to ;  not  all  in  the 
diocese  or  in  the  county  of  Colenune— the  first  step  that  should  have 
been  taken  to  make  it  evidence  against  any  person,  was  to  shew  that  he 
was  a  party  to  it ;  but  it  is  a  deed  poll  and  the  Crown  is  no  party  to  it. 
To  operate  as  a  surrender,  there  must  be  an  acceptance  ;  for,  in  point  of 
law,  a  surrender  is  founded  on  agreement ;  Perkins^  607  ;  and  when  a 
surrender  is  pleaded,  the  agreement  to  the  surrender  must  be  averred ; 
Dyevy  109 ;  Rast.  Ents.  176,  177 ;  Peio  v.  Pemberton  (b).     This  very 
point  was  decided  in  Leach  v.  Thompson  (c) ;  and  although  the  judgment 
was  afterwards  reversed  in  the  House  of  Lords,  yet  the  reversal  was 
against  the  opinion  of  all  the  Judges  except  Ventris,  J.  and  Atkins,  C.  B. 
No  agreement  of  the  Crown  appearing  on  the  instrument,  it  cannot  be 
held  that  it  did  agree.  But,  farther,  there  could  have  been  no  acceptance 
by  the  Crown,  inasmuch  as  the  surrender  was  void  for  want  of  con- 
firmation by  the  Dean  and  Chapter;  Co.  Z«7^103;  and  that  such  a 
confirmation   was  absolutely   necessary   appears,    moreover,   from   the 
10  Car,  1,  Sees.  3,  c.  5,  which  was  passed  for  the  express  purpose  of 
confirming  leases  made  by  the  Bi^ops  of  Ulster,  but  which  had  not  been 
confirmed  by  the  respective  Deans  and  Chapters ;  and,  therefore,  with- 
out such  a  confirmation,  no  estate  having  passed  to  the  Crown,  there 
could  have  been  no  acceptance.     There  is  also  another  fatal  objection  to 
it»  in  its  not  having  been  enrolled  in  Ireland.     The  King  can  only  take 
by  matter  of  record — 2  Bl.  Com.  346— which  is  either  by  record  judicial, 
as  attainder — by  record  ministerial,  as  office — or  by  conveyance  of  re- 
cord by  deed  enrolled ;  Case  of  the  Commonalty  of  Sadlers  (d) ;  Com. 
Dig.  Prerog.  D.      There  is  no  record  until  enrolment ;  Sir  Edward 
J)ymock*s  case  (e)  ;  and  no  deed  can  be  enroUed  unless  duly  and  lawfully 
acknowledged  in  a  Court  of  Record ;  Co.  Litt.  225  ;  2  lAU.  Pr.  Beg.  67. 
Nor  have  the  Courts  in  Westminster  any  jurisdiction  to  enrol  a  deed 
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touching  lands  in  Ireland,  being  an  independent  kingdom  ;  Peacocke  v. 
Bell  (a). — [ToBBENS,  J.  The  instrument  was  not  produced  for  the 
purpose  of  proving  title  in  the  Crown,  but  only  an  admission  of  title  by 
the  Crown.] — The  whole  instrument  must  be  taken  together  ;  and,  there 
fore,  if  inoperative  as  a  surrender,  the  Crown  getting  nothing,  how  could 
it  be  effectual  as  binding  it  by  an  admission  ? 

Second  Exception The  patent  bears  date  two  days  subsequent  to 

the  surrender ;  and  it  will,  no  doubt,  be  said,  that  they  formed  one  and 
the  same  transaction,  and,  therefore,  shew  a  recognition  by  the  Crown 
that  George  Montgomery  had,  as  Bishop,  something  to  surrender.  There 
is,  however,  no  recital  in  the  patent  of  the  surrender — nothing  to  con- 
nect them.      But,  even  suppose  that  the  patent^had  been  founded  on  the 
surrender,  yet  if  the  King  grants  on  a  void  surrender,  the  grant  founded 
on  it  falls  to  the  ground  ;  Barwick^s  case  (b)  ;  Alton  Woods  (c)  ;  Case 
of  Tanistty  (d).     This  grant  is  also  void,  on  the  principle  that  no  grant 
of  the  King  is  good  if  he  has  been  misinformed  or  deceived  in  his  grant ; 
Shep.  Ah.  Prerog,  96.    Now,  it  was  manifest  from  the  recitals  that  there 
had  been   misinformation,    because   they   state  that  fifteen  advowsons 
belonged  to  the  ancient  See  of  Derry,  whereas  the  recovery  of  1299 
had  vested  one  of  them  in  the  Crown.      There  was  also  fraud  in  the 
non-recital  of  the  articles  of  1609,  by  which  the  Crown  had  bound  itself, 
and   which    were    afterwards   carried   out  in  the  patent  of  1613.     In 
support  of  this  position,  Best,  C.  J.,  in  the  case  of  Alcock  v.  Cook  (e)> 
makes  the  following  observations : — "  This  brings  us  to  the  question, 
<'  whether,  as  the  King  had  granted  a  lease  of  this  property,  and  had  not 
<<  recited  that  lease  in  the  grant  of  the  fee  in  perpetuity,  the  latter  grant 
**  was  not,  by  the  common  law  of  England,  altogether  void  ?     We  are  of 
<'  opinion  that  it  was  altogether  void.**     The  parties  had  the  means  of 
knowing  the  articles  of  agreement  which  were  enrolled,  and  they  ought 
to  have  informed  the  Crown,  and  to  have  recited  them  ;  and  not  having 
done  so,  the  patent  is  wholly  inoperative  as  a  conveyance,  and  con- 
sequently as  evidence. 

But,  supposing  that  the  patent  were  free  from  all  objections,  and  that  the 
recitals  were  relied  on  as  evidence  in  this  case,  they  can  only  be  received 
against  third  parties,  on  one  of  two  grounds — either  as  declarations  against 
the  interest  of  the  party  making  them,  or  as  admissions  made  by  a  privy 
in  estate.  As  to  declarations  against  interest — in  order  to  their  reception, 
two  ingredients  are  necessary  : — first,  peculiar  knowledge  of  the  facts ; 
and  second,  that  they  are  against  the  interest  of  the  party  making  them. 
This  is  the  rule,  as  laid  down  by  Littledale,  J.,  in  MiddUton  v. 
Melton  (f).     Now,  the  presumption  of   peculiar  knowledge  cannot  be 


(a)  1  Sannd. 74. 
(c)  1  Rep.  43. 
(f)5Bmg.  348. 


{b)  5  Rep  93. 

id)  Sir  JohD  Davis's  Rep.  109. 

(f)  10B.&C.326. 
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entertained  in  the  case  of  the  Crown,  who  cannot,  like  private  indivi-  £.  X.  1841. 
duals,  be  supposed  to  be  cognizant  of  their  own  title,  every  thing  being  ^ech^Cham. 
on  information  as  regards  (hem.  Nor  can  the  admission  be  said  to  be  the  irish 
against  the  interest  of  the  Crown,  inasmuch  as  it  is  denied  by  the  plaintiffs  society 
themselves  that  the  Crown  had  any  interest  in  the  matter;  and  we  say, 
that  whatever  interest  the  Crown  had  was  parted  with  by  the  articles 
of  16099  after  which  it, could  do  no  act  in  derogation  of  the  title  they 
had  made.  On  examination  of  all  the  cases,  it  will  be  seen  that  the 
party  who  made  the  declaration  relied  on,  had  some  interest  in  the 
subject-matter  at  the  time  of  making  it ;  Peetceable  v.  Watson  (a)  ;  Hoi- 
loway  V.  RaikeSf  cited  by  Buller,  J.,  in  Davies  y.  Pierce  (b) ;  Doe  v. 
Petit  (c) ;  Crease  v,  Barrett  (rf) ;  Walker  v.  Bradstock  {e)  :  Came  v. 
Nicholl(f),  These  were  all  cases  in  which  the  party  making  the 
declaration  was  in  possession  at  the  time  of  making  it ;  and  when  the 
interest  had  been  previously  parted  with,  it  was  held  that  the  declara- 
tions were  inadmissible  in  evidence ;  Doe  v.  Webber  (jg) ;  Woolway  v. 
Boe{h)\  OuUy  v.  Bishop  of  Exeter  {i)\  Deady  v.  Harrison  {k). — 
[Pennefathee,  B.  That  argument  is  founded  on  the  assumption,  that 
the  articles  of  1609  had  taken  the  legal  interest  out  of  the  Crown.]— 
It  is  indifferent  whether  the  party  parts  with  his  interest  by  a  legal  or  by 
an  equitable  conveyance.  A  Court  of  Equity  will  consider  that  to  be 
done  which  ought  to  be  done ;  and  the  question  b  not,  whether  the 
estate,  but  whether  the  interest,  is  out  of  him.  But  to  return  to  the 
patent,  I  would  ask,  ought  we  to  be  bound  by  the  recitals  in  it,  in  one 
of  which  it  is  recited,  that  fifteen^advowsons  in  the  county  of  Coleraine 
anciently  belonged  and  appertained  to  the  See  of  Derry ; '  and  that  a 
certain  agreement,  of  which  there  is  not  a  tittle  of  evidence,  had  been 
entered  into  respecting  them  ? — and  yet  such  would  be  the  effect  of 
admitting  this  patent  in  evidence. 

Third  and  Fourth  Exceptions. — We  object  to  the  admissibility  of  the 
King's  letters,  appointing  Brutus  Babington  and  Christopher  Hampton  to 
the  bishoprick.  Of  themselves  they  could  be  no  evidence,  but  it  was  sought 
to  introduce  them  as  such  on  account  of  some  reference  therein  to  the  let- 
ters patent ;  and  they  are,  therefore,  liable  to  all  the  objections  which  have 
been  made  to  that  instrument.  But,  besides  that,  they  consist,  at  the 
most,  of  mere  hearsay  evidence,  declaring  that  George  Montgomery  did 
enter  into  certain  covenants  with  a  third  party,  the  legal  proof  of  which 
was  attempted  to  be  supplied  by  the  fact  of  the  King  having  stated  it  to 

(a)  4  Taunt.  16.  {b)  2  T.  R.  W. 

(c)  6  B.  &  A.  324.  id)  1  C.  M.  &  R.  931. 

(e)  1  E8p.  458.  (f)  1  Bing.  N.  C.  430. 

(g)  1  Ad.  &  El.  740.  (A)  I  Ad.  &  El.  114. 

(0  6  Bing.  17.  (*)  1  Stark.  N.  P.  C.  60. 
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£.  T.  1841.    be  so.     Stript,   howoTer,  of  their  royal  pomp,  they  are  mere  letters 
^JJ^r^S'    ^^"^  ^°®  JMUf^y  ^  another,  viz.,  from  the  King  to  the  Lord  Deputy  of 
THE  IBI6H     Ireland,  and,  as  such,  wholly  inadmissible  as  evidence  at  the  triaL 
aociBTT  Fifth  and  Sixth  Exceptions, — The  First  Fruits  books  are  the  record 

of  the  first  year's  profits  of  each  living,  which  was  formerly  an  ecclesias- 
tical tax,  but  was  afterwards  transferred  to  the  Crown  by  the  28  Hen.  8, 
c.  8  and  c.  14,  and  2  EUz^  c.  3.  The  returns  entered  in  those  books 
are  made  by  the  Bishop,  and  the  word  '*  admiieuif'*  designating  a  pre- 
sentation by  a  patron,  and  the  word  **  coUatuif*'  by  the  Bishops,  these 
returns  made  by  the  Bishops  in  the  event  of  the  original  presentation  not 
being  forthcoming,  would  be  obviously  the  best  evidence  for  the  patron 
against  the  Bishop  ;  while,  on  the  other  hand,  it  is  equally  clear,  that 
they  could  not  be  considered  as  any  evidence  whatever  in  his  favour. 
We  might,  therefore,  resort  to  those  books  as  evidence,  although  the 
Bbhop  could  not.  If  these  returns  were  admissible,  being  declarations 
of  a  party  not  upon  oath,  they  must  be  received,  either  as  declarations 
against  interest*  or  as  declarations  of  duty ;  1  Phil,  on  Ev.  307 ;  Barker 
y.  ESng  (a) ;  Marks  v.  Lahee  (b)  5  Higham  v.  Eidgway  (c).  But  these 
returns  are  not  against,  on  the  contrary,  they  are  directly  for,  the 
Bishop's  interest ;  and  to  admit  them  would  be  to  allow  him  to  make 
evidence  for  himself ;  Short  v.  Lee  (d).  Therefore,  the  returns  being 
inadmissible,  the  books,  which  are  mere  digests  of  them,  are  also  inad- 
missible ;  nor,  although  |)ublic  acts  by  a  public  officer,  are  they  to  be 
received  as  such,  when  sought  to  be  used  by  a  Jury ;  Merrick  v. 
Wackley  (e) ;  Rex  v.  Debenham  (f) ;  1  Phil,  on  Ev.  344.  The  cases 
of  entries  by  Rectors  and  Vicars  will  be  relied  on,  but  they  are  admitted 
to  be  excepted  cases  from  the  general  rule,  and  lamented  by  the  Judges. 
We  resorted  to  those  entries  in  the  First  Fruits  Books,  to  prove  presen- 
tations by  the  patron,  one  of  the  entries  being  **  admissusy"  and  the 
other  <<  insOtutus ;"  and  they  contend,  that  we,  to  support  our  case, 
baring  read  some  of  the  entries,  they  had  a  right  to  read  all  the  entries 
in  the  same  book.  But  a  party  who  reads  an  entry  out  of  a  book  does 
BOt  thereby  make  the  whole  evidence  for  his  opponent,  unless  a  part  of 
the  same  entry  had  been  read  by  them — Catt  v.  Howard  {g)\  Adey  v. 
JBridges(h);  Sturge  v.  JSuchanan  (i).  And,  therefore,  although  we 
read  ao  entry  respecting  Thomas  Vesey  in  1634,  they  have  no  right  to 
go  back  and  make  use  of  an  entry  of  1629,  and  to  explain  one  Bishop's 
BseAning  in  having  used  certain  words  by  what  another  Bishop  said  at  a 

(a)  3  Bits.  76.  ib)  3  Biag.  N.  C.  418. 

{e)  la  Eaut,  108.  (d)  2  Jac.  &  W.464,  478. 

(tf)  8  Ad.  &  £1. 170.  r/)  3  B.  &  A.  186. 

(g)  9  Stark.  N.  P.  C.  6.  (A)  2  Stark.  N.  P.  C.  184. 
(t)  10  Ad.  &  £1.  548. 
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distance  of  fifty  years  therefrom.     The  dicta  of  Abbott,  C.  J.,  in  The  £.  T.  1841. 

Queen's  case  (a),  will  be  relied  on  ;  but  that  authority  has  been  more  ^Jtch^Cham* , 

than  impeached  by  the  recent  authority  of  Prince  v.  Stnno  (b).  ths  irish 
Seventh  and  Twelfth  EjfcepHon$.^The   Triennial    VisiUtion   Books       socixtt 
cannot  be  admitted  to  be  evidence  of  a  collation,  when  the  collation  ^' 

THS  BISHOP 

itself  would  not,  as  we  shall  prore,  be  evidence,  if  forthcoming.     This     ^^  pbbbt. 

brings  us  to  the  twelfth  exception,  viz.,  to  the  admissibility  of  an  original 

collation.     If  the  Bishop  had  given  evidence  of  original  title,  it  might 

be  contended  that  the  collations  would  be  evidence  ;  but   if  no  original 

title  on  the  part  of  the  Bishop  was  proved,  they  are,  on  the  issues  in  this 

case,  inadmissible  to  establish  title  in  the  Bishop.     Acts  of  ownership  by 

him   are   of  no  value  in  the  .case  of  a  disputed  advowson,  because  it 

is  his  duty  to  fill  the  vacancy  for  the  performance  of  Divine  Service, 

and  on  lapse.     The  acts,  therefore,  being  equivocal,  and  consistent  with 

the  plaintiffs'  title,  they  cannot  establish  title  against  him.     The  lawful 

patron  is  never  out  of  possession  by  the  act  of  the  Bishop,  because  he  is 

negoiiorum  geetor^  or  a  species  of  attorney  made  by  the  law  to  do  that 

for  the  patron,  which  it  is  presumed  he  would  do  for  himself,  if  there 

were  not  some  hindrance — Hoharty  154,  316 ;  Com.  Dig.  EgUee.  M* 

Collation  never  makes  a  plenarty,  and,  therefore,  the  patron  b  not  turned 

out  of  possession^^G^r^en't  cow  (c)  ;  BoswelPs  ca8e(d)i  Queen  v.  Arch* 

bishop  of  York  (e)y  which  latter  case  shews  that  it  makes  no  difference 

whether  the  Bishop  claim  as  ordinary  or  as  patron :  MaUor^s  Qu,  Imp. 

26,   76,   79 ; — and  the    reason   why   collations  make   not  a  plenarty 

is,  because  the  Bishop  would  be  judge  in  his  own  cause ;  2  Oibeon*s 

CodeXi  813,  note.      If,  therefore,  one  collation  be  inadmissible  to  prove 

title,  no  number  of  them  can  be  admitted  to  prove  the  same. 

Eighty  Ninth,  Tenth,  and  Eleventh  Exceptions, — The  returns  of  the 
Bishops  to  the  First  Fruits  writs  are  inadmissible  in  evidence ;  for  it 
does  not  follow  that  because  a  public  Officer  acts  in  obedience  to  a  writ, 
he  can,  therefore,  use  that  return  as  evidence  in  his  own  favour.  The 
purposes  of  the  writ  are  fiscal ;  and  its  exigency  does  not  require  that  the 
collation,  or  mode  of  presentation  should  be  stated,  as  an  usurper  would  be 
liable  to  the  First  Fruits,  although  removed  upon  quare  impedit  .*  Le  Roy 
V.  Priest  (/).  The  return,  moreover,  goes  on  to  state,  what  is  not  required 
by  the  writ,  the  name  of  the  predecessor  of  the  Incumbent  and  the 
period  of  his  enjoyment  of  the  living,  which  is  of  vital  importance  in 
this  case  at  evidence  of  the  collation  having  been  pleno  jure^  because 
within  six  months  from  the  vacancy.  The  return  ought  not,  therefore, 
to  have  been  read,  or,  at  all  events,  no  part  of  it  except  that  which  was 

(a)  2  Br.  &  B.  297.  (*)  7  Ad.  &  El.  684. 

iO  6  Rep.  29,  a.  (d)  6  Rep.  60,  a. 

[e)  Cto.  Eliz.  200;  S,  C.  Leon.  226.  (0  Sir  W.  Jonen,  340. 
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E.  T.  1841.   absolutely  required  by  the  exigency  of  the  writ;  Chambers  v.  5er-^ 
Each^Cham.     nasconi  (a). 

THE   IRISH 

80CIETT,         Mr.  T.  B.  C.  Smith,  Q.  C,  and  the  Solicitor- General,  with  whom  was 
^*  Mr.  Smyly,  against  the  exceptions.  » 

THb'  BISHOP 

OF  DEBar.  ^^^  ^^^  disputed  evidence  is  not  only  consistent  with,  but  confirmatory 
of,  the  fact  of  the  original  title  in  the  advowson  being  in  the  bishoprick 
of  Derry.  The  Crown  entered  into  the  articles  of  1609^  whereby  it  was 
agreed,  among  other  things,  that  the  city  of  London  should  have  the 
patronage  of  all  the  advowsons  in  the  lands  to  be  undertaken  by  them, 
including  that  of  Camus ;  but  the  parties  afterwards  discovered  that  the 
Crown  had  not  title.  On  this.  Bishop  Montgomery,  who  was  the  first 
Protestant  Bishop  of  Derry,  being  desirous  of  effectuating  the  object 
of  the  Crown  in  the  promotion  of  the  plantation  of  Ulster,  sur- 
renders the  fifteen  advowsons  to  the  Crown :  and  the  Crown  im- 
mediately re-grants  six  of  them,  not  specified  by  name,  to  the  Bishop, 
reciting  that  the  fifteen  were  the  ancient  possessions  of  the  See  of 
Derry,  hoping  by  that  means  to  attain  the  object  in  view ;  but  which 
failed,  and  became  ineffectual,  by  reason  of  the  refusal  of  the  Dean  and 
Chapter  to  confirm  the  original  transfer.  The  subsequent  King's  letters, 
in  favour  of  Bishops  Babington  and  Hampton,  prove  this  to  have  been 
the  nature  of  the  transaction, — and  the  continued  possession  by  the 
Bishops  ever  since  are  conclusive  on  the  subject.  We  admit  that  the 
recovery  of  1299  was  evidence  against  us,  but  no  possession  was  proved 
under  it.  We  also  admit  that  the  title  was  rightly  deduced  from  Richard 
De  Burgo  to  the  Crown  in  1609*  Next  comes  the  Inquisition  of  Lima- 
vady,  finding  that  this  advowson  belonged  to  the  Crown,  signed  by  Bishop 
Montgomery,  among  other  Commissioners ;  which,  however,  could  not 
bind  his  successors,  as  he  had  no  power  to  convey  the  premises  in  question 
without  the  consent  of  the  Dean  and  Chapter ;  and  yet  it  is  insisted  on  as 
an  estoppel  against  us.  Then  come  the  articles  of  January  1609»  which 
is  subsequent  to  August  1609y  O.  S.,  and  these  it  is  endeavoured  to 
connect  with  the  letters  patent  of  1613,  to  the  exclusion  of  the  inter- 
mediate documents  tendered  by  us  in  evidence,  viz.,  the  surrender,  the 
patent,  and  the  two  King's  letters. 

These  instruments,  which  are  the  subject  of  the  first  four  exceptions^ 
were  rightly  admitted  in  evidence.  They  were  not  offered  as  proving 
title  from  the  Crown,  but  for  the  purpose  of  shewing  recitab  of  the 
Crown  recognising  the  ancient  title  of  the  Bishoprick  of  Derry,  on  which 
we  stand.  Two  things  it  was  necessary  for  them  to  establish ;  first,  that 
the  plaintiffs  had  title ;  and,  secondly,  that  they  had  a  possession  under 
it.  With  reference  to  both  of  these  points,  the  evidence  of  the  defendant 

(a)  1  Cro.  &  J.  451. 
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is  to  be  taken,  and  it  is  to  be  considered^  wbether  it  is  applicable  to   £.  T.  1841. 
either  of  them.  The  Crown  must  be  considered  as  the  plaintiff  in  this  case,     ^h.Cham. 
and  the  real  pluntiffs  must  be  bound  by  every  thing  binding  the  Crown     the  ibish 
previous  to  1609.      Now,  these  four  documents  would  be  evidence      societt 
against  the  Crown.     The  Crown  may  grant  by  letters  patent,  and,  there-  bishop 

fore,  they  may  by  the  same  admit  title ;  and,  in  that  point  of  view,  the  of  derby. 
patent  of  1610,  admitting  the  ancient  title  of  the  Bishops  of  Derry,  is 
manifestly  admissible  as  evidence  for  us ;  and  if  so,  the  surrender  and  the 
King^s  letters  are  also  evidence  for  us — all  of  them  referring  to  one  and 
the  same  thing.  If,  then,  they  are  admissible,  on  the  supposition  that 
the  Crown  is  phuntiff,  how  can  the  existence  of  articles  of  agreement  with 
a  body  that  was  not  incorporated  for  three  years  afterwards,  and  which 
could  not  have  been  enforced  against  the  Crown,  preclude  them  from 
being  given  in  evidence  ?  The  case  of  Crease  v.  Barrett  (a)  is  not  dis- 
tinguishable from  this  case. 

We  shall  next  consider  the  admissibility  of  the  collation  of  Thomas 
Richardson,  which  is  the  subject  of  the  the  twelfth  and  last  exception  ; 
because  if  that  which  is  the  primary  evidence  be  inadmissible,  the  returns 
to  the  First  Fruits  writs,  and  Triennial  Visitation,  and  First  Fruits,  books, 
which  are  only  secondary  evidence  of  the  same,  cannot  be  admitted.  An 
original  collation,  like  this,  being  a  direct  act  of  ownership  over  the 
property,  is,  we  say,  evidence  of  title  in  the  Bbhop.  How  otherwise  is 
the  Bishop  to  prove  the  possession  ?  The  argument  on  the  other  side 
must  go  the  length  of  insisting  that  no  number  of  collations  could  prove 
the  Bishop's  title.— [Mr.  Boyd,  Not  to  presume  a  grant.] — If,  then, 
we  are  right  in  our  argument,  that  the  first  four  documents  are  evidence 
of  title,  the  plaintiffs'  reasoning  falls  to  the  ground.  The  production  of 
a  lease  to  prove  title  is  every  day's  practice,  and  Woolway  y.  Rowe  (h) 
shews  the  length  to  which  Courts  will  go  to  prove  the  possession  of  an 
incorporeal  hereditament.  In  cases  of  lay  patronage,  presentation  is 
evidence  of  title  and  possesion,  as  appears  from  the  note  to  the  case  of 
The  Mayor  of  Hull  v.  Horner  (e),  which  is  recognised  in  Gibson  r. 
Clarke  (d)  ;  and  why  a  collation,  not  equivocal,  but  pleno  jwe^  by  a 
Bishop,  should  not  have  the  same  effect,  it  is  difficult  to  conceive.  The 
provisions  of  the  3  &  4  YF.  4,  c.  27,  ss.  30,  31,  shew  that  in  the  opinion 
of  the  Legislature  such  a  collation  is  the  exercise  of  a  right  adverse  to 
the  patron,  because  they  state  that  the  possession  under  it  is  adverse  to 
the  right  of  presentation  of  the  patron.  The  arguments  on  this  head, 
on  the  other  side,  were  suggested  to  the  Court  in  the  case  of  TheBUhop 
of  Meaih  ▼.   7%^  Marquis  of  Winchester  (e)  \   but  they  go  on   the 

(a)  6  Tyrw.  466.  {b)  Ante,  S05. 

(c)  Cowp.  103.  (rf)  1  Jac.  &  W.  162. 

(tf)  10  Bligh.  N.  R.  440. 
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£.  T.  1841.  assumption  that  the  Bishop  is  admitted  not  to  be  the  patron.     Such  ao 

sech,Cham.  argument  is  in  this  instance  a  petiHo  principii — the  very  point  at  bsuo 

THE  IRISH  being  whether  the  Bishop  has,  or  has  not,  title. 

SOCIETY  Assuming,  therefore,  that  the  original  collations  would,  if  produced, 

'PDxi  T>J1.*^«  ^®  evidence,  we  say  that,  in  their  absence,  the  Triennial  Visitation  books, 

XlUi  BISHOP        t  •  • 

OF  DERBY.  ^^^^"  ^^  t^®  subject  of  the  seventh  exception,  were  properly  received 
as  secondary  evidence  of  the  same.  These  books  are  made  under  an 
ecclesiastical  canon ;  Rogers*  Eccles.  Lawy  896  ;  and  by  a  public  Officer 
in  performance  of  a  public  duty ;  they  must,  therefore,  be  taken  to 
represent  what  they  pretend  to  represent,  and,  consequently,  be  evidence 
of  collations,  if  the  collations  themselves  would  be  evidence ;  Arnold  v. 
The  Bishop  of  Bath  and  WeUs  (a) ;  The  King  v.  The  Bishop  of 
Ely(h). 

The  next  class  of  secondary  evidence  of  collations  are  the  returns  to 
the  First  Fruits'  writs,  and  which  are  the  subject  of  the  eighth,  ninth, 
tenth,  and  eleventh  exceptions.  There  is  no  question  as  to  the  admissi- 
bility of  the  writs ;  but  it  is  objected — first,  that  the  returns  are  oo 
evidence ;  and,  secondly,  that  parts  of  them  are  not  evidence.  We  say, 
that  the  entire  are  evidence,  inasmuch  as  it  was  the  duty  of  the  Bishops 
to  make  the  returns,  and  because  the  writs  enjoining  the  returns  to  be 
made  '<  without  any  omission  whatever  ;**  they  do  not  exceed  the 
exigencies  of  the  writs.  It  was  necessary  that  the  Bishop  should  shew 
whether  the  clerk  had  been  instituted,  collated,  or  inducted,  in  order  to 
the  ascertainment  of  the  liability  to  the  First  Fruits.  This  case  is 
stronger  than  that  of  a  Rector  or  Vicar  making  an  entry,  which,  although 
ruled  not  to  be  evidence  for  himself,  is  nevertheless  admissible  for  his 
successor ;  because  no  pecuniary,  or  immediate  benefit  can  accrue  there- 
from to  the  Bishop;  Parsons  v.  Bellamy (c).  Even  the  entry  of  a 
private  company  has  been  admitted  ;  Glynn  v.  The  Bank  of  England  (d)^ 
The  principle  on  which  they  are  admissible  was  laid  down  by  Lord  Ellen- 
borough  in  Roe  v.  Rawlings  («),  in  which  he  stated,  that  there  were 
several  instances  in  the  books,  where  the  declaration  of  a  person  having 
knowledge  of  a  fact,  and  no  interest  to  falsify  it,  has  been  admitted  as 
evidence  after  his  death.  The  same  principle  was  ruled  in  Gyffbrd  v. 
Woodgate  (/),  and  in  Price  v.  Earl  of  Torrington  (^),  and  the  other 
cases  collected  in  1  Smithy  L.  C.  139- 

Lastly,  the  First  Fruits  books,  which  are  the  subject  of  the  fifth  and 
sixth  exceptions,  are  clearly  evidence  for  us,  if  the  collations  and  Bishop's 
returns  are  so ;  because  the  entries  therein  are  made  up  from  the  Bishop's 

(a)  5  BiDg.  325.  (b)  8  B.  &  C.  112. 

(e)  4  Price,  198.  (d)  2  Veis.  ven.  48. 

(e)  7  East,  290.  (/)  U  East,  297. 
(g)  Salk.  286. 
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returns,  for  which  we  proved  an  unsuccessful  search — unless  the  objection 
of  their  being  copies  of  copies  be  relied  on.  To  such  an  objection  we 
may,  however,  reply,  in  the  first  place,  that  the  copies  are  made  in  perfor- 
mance of  a  public  duty,  and  being  copies  of  ancient  dates  they  are  not 
subject  to  the  same  strictness  as  those  of  later  dates ;  BuUen  v.  Mit- 
chell (a)  ;  1  Stark,  on  Evid.  66  &  343  ;  1  Phil,  on  Evid.  285.  There 
is,  however,  another  answer  to  the  objection,  in  the  circumstance  of  the 
plaintiff's  having  used  the  same  books  as  evidence  in  support  of  his  case, 
and  without  them  he  could  not  have  sustained  his  title.  They  resort  to 
the  books  to  shew  entries  containing  particular  expressions,  and  we  claim 
a  right  to  search  the  same  books  for  an  explanation  of  the  meaning  of 
those  ambiguous  terms.  So  that  the  objection,  if  otherwise  valid,  has 
been  waived  by  the  acts  of  the  plaintiffs  themselves. 


E.  T.  184K 

Exch.  Cham. 
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DOHEBTT,  C.  J. 

The  writ  of  error  in  this  case  has  been  brought  to  reverse  a  judgment 
of  the  Court  of  Common  Pleas,  upon  the  trial  at  Bar  of  a  qftare  impedit, 
in  which  the  right  to  present  to  the  church  of  Camus  in  the  diocese  of 
Derry  and  county  of  Londonderry,  was  in  controversy  between  the 
parties. 

The  errors  assigned  are  founded  upon  twelve  exceptions  taken  by  the 
plaintiffs  in  Error  to  the  opinions  of  the  Judges  of  the  Cohrt  below ;  all 
of  these  exceptions  were  on  the  admissibility  of  certain  documents  which 
were  produced  on  the  trial  by  the  defendants,  and  which  were  given  in 
evidence  by  him.  The  case  was  very  fully  argued  in  this  Court  during 
the  last  Easter  and  Trinity  Terms,  when  the  late  Lord  Chief  Justice 
presided  here ;  and  it  is  in  consequence  of  his  having  ceased  to  be  & 
member  of  the  Bench  that  it  now  becomes  my  duty  to  pronounce  the 
judgment. 

Before  entering  upon  the  exceptions,  it  will  be  right  to  state  what  were 
the  principle  issues  knit  between  the  parties  upon  this  record.  These 
were,  first,  upon  the  seizin  of  James  the  First  of  the  advowson  of  the 
church  of  Camus;  secondly,  on  the  seizin  of  the  plaintiffs,  the  Irish. 
Society,  thereof;  thirdly,  on  possession  thereof  by  presentation  by  the 
Crown. 

The  evidence  of  title  relied  on,  on  the  part  of  the  plaintiffs,  was— first, 
a  recovery  in  an  action  of  qtutre  impedit  by  the  Earl  of  Ulster  against 
the  then  Bishop  of  Derry  in  the  year  1299;  second,  the  statute  of  the 
10th  of  Hen.  7th,  c.  15  (1483) ;  third,  the  inqubition  of  Limavady, 
bearing  date  the  30th  of  August  1609>  finding  '<  that  all  presentations, 
*^  rights  of  patronage,  and  advowsons  of  churches  within  the  said  county 
**  of  Coleraine,  do  of  right  belong,  and  appertain  to  the  King's  Majesty  i^ 


1842. 

AprUSO. 


(a)  4  Dow.  298. 
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fourth,  the  articles  of  the  28th  of  January  1609»  and  their  ratification  by 
the  Privy  Council  of  England  on  the  4th  of  February  1609 ;  fifth,  the 
patent  to  the  Irish  Society  by  jKtii^  Jatnes  the  Firsty  dated  the  29th 
of  March  1613,  and,  int$r  alioy  granting  to  them  the  advowson  of  the 
church  of  Camus — ^being  the  church  in  dispute  in  this  cause.  The  plain- 
tiffs also  gave  evidence  of  a  presentation  by  the  Crown  to  Camus  on  the 
14th  of  May  161 9>  and  institution  thereupon  by  the  then  Bishop  of 
Derry.  They  also  gave  evidence  of  subsequent  admisiiom  by  the  Bishops 
of  Derry  in  1634  and  1672,  of  Thomas  Yesey  and  Jonathan  Edwards 
respectively ;  upon  whose  presentation  was  not  shewn,  but  suggesting  an 
inference  from  the  terms  used,  that  the  admission  was  upon  a  lay  patron's 
presentation,  and  not  upon  the  Bishop's  title. 

The  plaintiflfs  having  closed  their  case,  the'defendant  offered  in  evidence 
a  surrender  by  George  Bishop  Montgomery  to  King  James  the  Firsts 
dated  the  1st  of  August  1610.  This  was  a  surrender  of  the  possessions 
of  the  See  of  Derry  to  the  Crown-— it  was  not  confirmed  by  the  Dean 
and  Chapter  of  Derry ;  and  it  was  enrolled  in  the  Rolls  Chapel  in  England, 
but  was  not  enrolled  in  Ireland.  The  reception  in  evidence  of  this 
document  was  objected  to  by  the  phuntilb'  Counsel ;  it  was,  however, 
admitted  by  the  Court,  and  forms  the  subject  of  the  first  exception. 

The  defendant  secondly  offered  in  evidence  a  grant,  dated  the  3rd  of 
August  1610,  from  King  James  the  First  to  Bishop  Montgomery,  of  the 
former  possessions  of  the  See  of  Derry,  with  certain  exceptions.  This 
document  was  also  enrolled  only  in  the  Rolls  Chapel  in  England.  The 
plaintiffs'  Counsel  objected  to  the  admissibility  of  that  patent  in  evidence ; 
it  was,  however,  admitted  by  the  Court,  and  is  the  subject  of  the  second 
exception. 

The  defendants  also  offered  in  evidence  a  patent  of  the  11th  of  August 
1610,  to  Brutus  Babington,  Bishop  of  Derry,  and  another  of  the  21st  of 
December  1611,  to  Bishop  Hampton.  These  documents  were  also 
objected  to  by  the  plaintiffs'  Counsel,  but  having  been  admitted  by  the 
Court,  form  the  subject  of  the  third  and  fourth  exceptions  upon  the 
record. 

The  defendant  then,  for  the  purpose  of  proving  collations  by  the 
Bishops  of  Derry  to  the  benefice  of  Camus,  offered  in  evidence  the 
books  called  First  Fruits  books,  and  proposed  to  read  entries  therefrom. 
The  admissibility  of  these  books  for  that  purpose,  on  the  part  of  the 
Bishop,  form  the  subject  of  the  fifth  and  sixth  exceptions. 

The  seventh  exception  is  taken  to  the  admission  of  the  Triennial 
Visitation  book  oi  the  Archdiocese  of  Armagh.  The  eighth,  ninth, 
tenth,  and  eleventh  exceptions  are  taken  to  the  admissibility  of  the 
certificates  of  the  Bishops  of  Derry  in  answer  to  the  First  Fruits  writs ; 
and  the  twelfth  exception  was  to  the  reception  in  evidence  of  the  colla- 
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tion  of  Thomas  Richardson,  the  late  Incumbent  of  the  living  of  Camus,    £.  T.  1842. 
OB  the  23rd  of  June  1 821 .  Exch.Cham. 

The  first  and  second  exceptions  raise  an  important  question  in  the     the  ibish 
case — the  objections  in  support  of  both  resting,  first,  upon  a  general       society 
ground  common  to  both;  and,   secondly,    upon   separate   and  distinct  ^' 

grounds  applicable  to  each.  With  respect  to  the  general  ground  of  ^^  deery. 
objection,  it  stands  thus: — The  surrender  of  Bishop  Montgomery,  dated 
the  1st  of  August  1610,  was  offered  in  evidence,  on  the  part  of  the 
defendant,  for  the  specific  purpose  of  shewing  an  admission  on  the  part 
of  King  James  the  Firsty  that  the  advowson  of  the  church  of  Camus 
did  anciently  belong  and  appertain  to  the  Bishoprick  of  Derry ;  and  the 
exception  taken  to  its  admissibility  is,  that  it  was  not  legally  admissible 
in  eyidence  for  the  purpose  aforesaid.  The  grant  to  Bishop  Mont- 
gomery, dated  the  3rd  of  August  1610,  was  also  offered  in  evidence  for 
the  same  specific  purpose^  and  the  exception  to  it  is  taken  in  the  same 
terms. 

The  first  matter  to  be  considered  is,  whether,  independently  of  any 
distinct  ground  of  objection  applicable  to  either  document — and  sup- 
posing, for  the  present,  no  such  distinct  objections  to  exist — these  two 
documents  are  legally  admissible  for  the  specified  purpose  for  which 
they  were  each  of  them  offered  in  evidence.  Upon  this  question,  it 
would  appear,  that  the  surrender  and  grant  were  admissible  for  that  pur- 
pos&y  and  were  made  so  by  the  evidence  given  on  the  part  of  the 
plaintiffs,  and  especUlly  by  the  Commission  of  the  21st  of  July  1609, 
and  the  return  to  that  Commission  of  the  Inquisition  of  Limavady  of  the 
20th  of  August  1609 — this  evidence,  on  the  part  of  the  plaintiffs,  autho- 
rising the  defendant  giving  the  surrender  and  grant  in  evidence,  if  not 
as  direct  evidence  of  title  by  the  passing  any  interest  by  the  operation  of 
these  instruments,  yet,  as  furnishing  an  inference  arising  from  the  acts 
of  the  Crown  itself  on  record  of  an  ancient  title  in  the  Bishops  of  Derry 
to  several  advowsons  in  the  county  of  Coleraine,  of  which  the  living  of 
Camus  appears  to  be  one ;  and  thus  affecting  and  contravening,  or,  at 
least,  rendering  questionable  the  inference  afforded  by  the  Inquisition  of 
the  absence  of  any  such  title  in  the  Bishops  of  Derry.  The  specific 
objections  to  these  documents  (the  surrender  and  grant  respectively) 
remain  to  be  considered. 

The  first  exception  raises  the  question,  whether  the  surrender  of  the 
1st  of  August  1610  was  admissible  evidence  for  the  defendant,  to  shew 
that  the  advowson  in  question  did  anciently  belong  to  the  Bishoprick  of 
Derry,  inasmuch  as  that  surrender  was  not  confirmed  by  the  Dean  and 
Chapter ;  and  as  to  this,  it  may  be  admitted  that  this  instrument  did  not, 
and  could  not,  operate  as  a  valid  and  legal  surrender,  not  having  been 
confirmed  by  the  Dean  and  Chapter  of  Derry.  It  must  also  be  admitted, 
that,  standing  alone^  it  is  the  act  of  the   Bishop  only,  and  could  not 
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E.  T.  1842.   affect  the  Crown  or  the  Crown's  grantee  ;  but  if  considered  in  connection 
EjDch,Cfuwu    ^jtii  the  grant  or  patent  of  the  3rd  of  August   1610 — an  instrument 
THE  IRISH     plainly  founded  upon  the  surrender  of  the  1st  of  August  in  the  same 
sociETT       year,  both  being  contemporaneous  acts,  and  both  enrolled  together — an 
acceptance  of  a  surrender  by  the  Crown  may  thus  be  reasonably  pre- 
sumed, and  the  admissibility  of  the  surrender  and  of  the  patent,  wherein 
both  form  one  transaction,  may  be  consistent  together.     Was,  then,  the 
patent  of  the  3rd  of  August  1610  admissible  in  evidence  for  the  Bishop, 
and  against  the  plaintiff,  or  not  ? 

The  non-enrolment  of  this  instrument  in  Ireland  cannot  affect  its 
admissibility.  The  Irish  statute  of  the  35  Cr.  3,  c.  39>  sets  that  question 
at  rest.  It  is  entitled,  '*  An  Act  for  confirming  grants  heretofore  made 
by  patents  under  the  Great  Seal  of  England."  It  recites — ^<  Thftt  whereas 
<<  many  grants  have  been  heretofore  made,  by  patents  under  the  Great 
<<  Seal  of  EngUnd,  of  lands,  tenements,  and  hereditaments  within  this 
<<  kingdom,  and  doubts  have  arisen  whether  such  grants  be  valid :  for  the 
<<  removing  such  doubts,  preventing  litigation,  and  confirming  the  title  of 
<<  all  persons  deriving  under  such  grants,  be  it  enacted  by  the  King's 
*^  most  excellent  Majesty,  &c.,'that  all  grants  heretofore  made  of  any 
'Mands,  tenement^  or  hereditaments  within  this  kingdom  by  letters 
<<  patent  under  the  Great  Seal  of  England,  shall  be  valid  in  law  to  all 
<<  intents  and  purposes  as  if  the  same  had  been  passed  under  the  Great 
<<  Seal  of  this  kingdom.'* 

But  the  main  ground  of  objection  is,  that  the  patent  of  1610  is  void, 
having  been  founded  on  the  supposition  of  a  surrender  which  had  not, 
in  fact,  been  made  ;  that  the  King  was  deceived  in  his  grant,  and  that, 
therefore,  the  grant  itself  was  utterly  void.  A  short  answer  to  thb 
objection  may  be  found  in  the  Irish  statute  of  the  10  Car.  1,  sess.  3>  c  6, 
whereby  (probably  to  meet  such  an  objection  as  the  present)  this  patent 
to  the  Bishop  of  Derry  is  expressly  validated  against  the  Crown  itself. 
<^  Whereas  since  his  late  Majesty  King  James^  of  ever  blessed  memory, 
<<  his  endowment  of  the  Archbishoprick  of  Armagh,  and  the  Bishopricks  of 
<'  Derry,  Clogher,  Raphoe  and  Kilmore,  with  lands,  tithes,  and  other 
<<  hereditaments,  some  questions  may  arise  concerning  the  validity  of  leases 
<<  made  by  the  said  Archbishop  and  Bishops,  and  of  the  validity  of  the 
<<  Archbishop  and  Bishops'  letters  patent  from  his  said  Majesty :  for  the 
<<  clearing  of  all  doubts,  and  securing  the  said  Archbishop  and  Bishops' 
<'  grants  so  passed  unto  them,  and  of  the  farmers  of  the  stud  lands,  and 
'<  that  the  said  Archbishop,  Bishops,  and  farmers,  may  be  encouraged  to 
<<  build  and  plant  the  same,  according  to  his  said  Majesty's  pious  inten- 
<<  tion :  be  it  enacted  by  the  King's  most  excellent  Majesty,  &c.,  that 
^<  whatsoever  gifts  or  grants  of  any  lands,  tenements,  tithes,  pensions, 
<<  portions,  or  hereditaments,  which  were  either  found  by  the  great 
<<  office  taken  in  the  year  of  our  Lord  1609,  to  have  belonged  to  any 
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**  Herenaghsyor  Corbes,  or  were  by  any  other  title  devolved  and  come  unto    E.  T.  1842. 

*•  the  Imperial  Crown  of  this  realm,  and  are  by  any  letters  patent  given    -ErcA.  CAawi. 

**  or  granted  to  the  said  Archbishop  or  Bishops,  and  to  their  several     the  ibish 

^successors  respectively,  shall  be  for  ever  from  henceforth  esteemed       societt 

"  good  and  effectual  in  law,  as  well  against  the  said  Herenaghs  and  Corbes,    ^^^  bishop 

"and  their  pretended  heirs  and  successors, as  against  the  King's  Majesty,     Qp  derbt. 

**  his  heirs  and  successors  ;  and  that  whatever  lease,  leases,  or  confirma- 

**  tions  of  leases,  shall  within  five  years  pext  coming  after  the  first  day  of 

"this  present  Parliament,  be  severally  and  respectively  made  by  the 

"  Most  Reverend  Father  in  God  James  Lord  Archbishop  of  Armagh, 

"Primate  of  all  Ireland,  or  by  the  Right  Reverend  Fathers  in  God, 

"  James  Lord  Bishop  of  Clogher,  John  Lord  Bishop  of  Raphoe,  William 

"  Lord  Bishop  of  Kilmore,  and  John  Lord  Bishop  of  Derry,  or  any  of 

"  them,  or  by  any  of  their  respective  successors,  with  the  consent  and 

"  approbation  of  the  Lord  Deputy  or  other  Chief  Governor  or  Governors 

"  of  this  kingdom  for  the  time  being,  of  any  lands,  tithes,  or  heredita- 

"  ments,  belonging  to  their  several  and  respective  archbishopricks  and 

"  bishopricks  (so  as  the  present  or  greater  rent  be  reserved),  for  any  term 

"not  exceeding  three  score  years  from  t^e  first  day  of  this  present  Par- 

"  liament,  shall  be  good  and  effectual  in  the  law,  to  all  purposes  against 

"the  King's  Majesty,  his  heirs  and  successors,   and  against  the  said 

"  Archbishop  and  Bishops  and  their  successors,  severally  and  respectively, 

"  notwithstanding  the  want  of  confirmation  by  a  legal  Dean  and  Chapter, 

"  or  any  other  defect — saving  to  all  others  than  to  the  King's  Majesty, 

"  hu  heirs  and  successors,  and  the  said  Herenaghs  and  Corbes,  and  their 

"  heirs  and  successors,  and  the  said  Archbishop  and  Bishops,  and  their 

"successors  respectively — all  such  right  and  title  as  they  have,  or  may 

"have,  if  this  Act  had  not  been  made.** 

But,  besides,  it  is  by  no  means  clear  that  the  King  was  deceived  in 
his  grant  to  Bishop  Montgomery.  He  and  his  advisers  must  have  known 
that  the  surrender  of  August  1610,  was  not  valid  without  the  con- 
firmation of  the  Chapter ;  perhaps  this  could  not,  at  the  time,  be  had. 
The  settlement  of  Ulster  was  then  a  matter  of  much  moment,  and  in- 
stead of  waiting  for  a  confirmation  of  Bishop  Montgomery's  surrender, 
the  course  pursued  was  to  grant  the  patent,  taking  a  covenant  from  the 
Bishop  for  the  obtaining  a  surrender  from  his  Chapter  thereafter.  But 
it  is  said,  that  the  King  was  deceived  as  to  the  fact  of  the  advowsons  in 
the  county  of  Coleraine  having  been  formerly  in  the  patronage  of  the 
Bishop,  because  it  appears  of  record  by  the  inquisition  of  Limavady,  that 
these  advowsons  were  always  in  the  patronage  of  the  Crown.  The  patent 
itself,  as  well  as  the  patent  to  the  Irish  Society,  given  in  evidence  by  the 
pluntifis,  supplies  an  answer  to  this  objection,  if  one  were  wanting ;  for 
they  shew  that  the  contrary  was  asserted  by  another  document,  viz.,  the 
general  survey  exemplified  in  Dublin  on  the  16th  of  January,  in  the 
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£.  T.  1842.   seventh  year  of  the  reign  of  King  James  the  First  (1609)*     This  general 
Each.Cham,    gy^y^y  ^^g  jj^j  produced  in  evidence,  but  its  existence  at  the  period  of 
THE  IRISH     the  patent  of  1610  is  manifest  from  the  evidence  on  both  sides,  and  its 
SOCIETY      non-production  was  accounted  for.     The  truth  seems,  therefore,  to  have 
THE  BISHOP   ^®^°>  ^*^  doubts  Were  entertained  as  to  the  Crown's  title  to  make  these 
OF  DEBET,     grants  to  the  Irish  Society,  and  others  which  were  in  contempUtion  for 
the  settlement  of  Ulster  ;  and  that  this  transaction  of  the  surrender  of 
the  Bishop  of  Derry's  possessions,  and  the  grant  of  the  patent  of  1610, 
was  resorted  to  in  order  to  remove  all  difficulties ;  and  the  subsequent 
patents  to  Bishop  Babington  and  Bishop  Hampton  tend  to  the  same  con- 
clusion.    The  Court,  therefore,  has  no  difficulty  in  overruling  the  first 
and  second  exceptions,  and  also  in  overruling  the  third  and  fourth  excep- 
tions, which  are  to  the  admission  of  the  patents  to  Bishop  Babington  and 
Bishop  Hampton,  and  which  appear  to  depend  upon  the  same  grounds. 

Next,  with  respect  to  the  fifth  Exception,  and  the  sixth  Exception. — 
Upon  proof  made  of  the  loss  of  the  records  of  the  diocese  of  Derry 
previous  to  the  year  1603,  and  of  tha  loss  of  the  original  writs  and  returns 
from  which  the  First  Fruits  books  are  made  up,  the  defendant  offered 
the  First  Fruits  books  in  evidence,  to  shew  a  collation  to  the  disputed 
benefice  by  the  Bbhop  of  Derry  in  the  year  1629 ;  and  the  question  is, 
was  the  book  admissible  for  such  a  purpose? — I  leave  for  the  twelfth 
Exception  the  consideration  as  to  whether  the  collation  itself,  if  produce- 
able,  should  have  been  admitted. 

Now,  it  is  plain,  that  the  First  Fruits  book  is  a  public  book,  kept  in 
the  office  of  the  Board  of  First  Fruits,  while  that  Board  had  existence  ; 
and  I  believe  1  may  say,  that  those  books  have  been  admitted  upon 
fflmilar  trials  on  many  occasions  within  the  memory  of  us  all ;  and  this 
book  was  used  by  the  plaintiffs  themselves  upon  this  very  trial,  for  the 
same  purpose  as  that  for  which  the  defendant  resorted  to  it ;  and  if  it  be, 
as  it  is  confessed  to  be,  good  secondary  evidence  of  admission  on  presen- 
tation, it  is  difficult  to  see  why  it  is  not  also  good  secondary  evidence  of 
admissions  upon  collation. 

The  seventh  Exception  objects  to  the  admission  of  the  Primate's 
Triennial  Visitation  books,  as  secondary  evidence  of  a  collation  and 
institution  to  the  rectory  of  Camus  M*Cosquin.  Now,  this  is  also  a 
public  book^  kept  by  a  public  Officer  for  public  purposes— kept  by  the 
Registrar  of  the  Archbishop  of  Armagh,  in  the  registry  of  that  diocese. 
It  is  plain,  that  if  the  original  collation  would  be  evidence  for  the 
defendant,  that  this  book  should  be  received  as  secondary  evidence  of  it. 
/  The  eighth,  ninth,  tenth,  and  eleventh  Exceptions,  are  objections  to 

receiving  in  evidence  the  original  First  Fruits  writs,  and  the  Bishop's 
returns  thereto.  These  writs  and  returns  were  offered  only  as  secondary 
evidence  of  collations.  The  writs  issue  from  the  Court  of  Exchequer 
under  the  authority  of  the  statute  law  of  Ireland  (the  29  G.  3,  c.  26,  s.  5); 
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«nd'the  Bishop's  returns  are  made  in  obedience  to  these  by  the  Bishops,    E.  T.  1842L 
88  public  officers,  and  they  are  recorded  in  the  Court  of  Exchequer    ^^fch^Chm, 
for  the  purposes  of  the  First  Fruits  statutes.     It  is  true,  these  re-     the  irish 
turns  are  the  acts  of  the  Bishop,  and  they  may  not  be  against  his  in-       socibty 
terest  in  certain  cases ;  but  they  come  within  that  class  of  cases  in  which    _„„  « '  „^«. 
the  contemporaneous  acts  and  entries  of  a  pubHc  officer  in  the  course  of     q^  pf^^^y- 
his  public  duty,  are  held  to  be  admissible  in  evidence,  eren  for  persona 
deriving  under  the  public  officer.    They  are  here  used  only  as  secondary 
evidence  of  lost  collations,  and  if  the  coUations  would  be  of  themselves 
admissible,  we  are  of  opinion  that  the  returns  in  question  are  also  admis- 
sible, as  affording  secondary  evidence  of  their  contents. 

The  twelfth  Exception  is  to  the  admission  of  collations  by  the  Bishop's 
predecessors,  as  evidence  of  possession  being,  not  in  the  plaintiffs,  nor  in 
the  Crown,  but  in  the  See  of  Derry.  Now,  one  of  the  material  issues 
knit  upon  this  record  is  as  to  the  possession ;  and  what  evidence  of  pos- 
session can  the  Bishop  give  in  hia  predecessors,  but  the  evidence  of 
collations  to  the  disputed  benefice,  and  the  enjoyment  of  the  clerk  col- 
lated thereunder?  It  may  happen,  that  uninterrupted  possession,  evidenced 
by  continued  collations  and  enjoyment  thereunder,  may  be  the  only 
evidence  a  Bishop  can  give  of  his  title  to  collate — and  title  is  another  of 
the  issuesjoined  in  this  record.  It  is  true,  that  the  evidence  of  collations, 
and  possession  thereby  shewn,  is  equivocal,  and  subject  to  explanation. 
It  may  be  shewn  that  the  collation  was  upon  lapse,  or  merely  to  fill  the 
Church,  or  without  title — and  then  not  operative ;  but  the  distinction 
admits  the  principle  that  collations  are  evidence  of  possession,  and  may 
be  evidence  of  title.  It  may  be  true>  also>  that  no  nnmber  of  colUtions 
will  make  a  title  against  a  clear  right  of  advowson — the  Bbhop  cannot 
gain  a  title  by  usurpation ;  but  it  may  be,  that  continual  possession, 
shewn  by  repeated  collations,  may  be  evidence  of  original  title,  and  of 
a  title  not  capable  of  being  evidenced  in  any  other  way. 

The  result  is  that  all  the  Exceptions  must  be  overruled,  and  the 
judgment  of  the  Court  of  Common  Pleas  affirmed. 

Let  the  Exceptions  be  overruled,  and  let  the  judgment  of  the  CourU 
of  Common  Pleas  be  affirmed. 
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H.  T.  1842* 
CommonPteas, 


Jan,  81. 


Lessee  HORSFALL  «.  JENNINGS. 


TTie  defepdant  Mb.  Bauk  shew^  cause  against  a  condHional  order  obtained  by  the 
nariiig  entered  .         ^  ' 

a  role  to  stay  defendant,  that  the  plaintiff  should  pay  the  costs  of  not  having  proceeded 

vn^T^to  of  ^^  ^^  ^  ^^^  ^^  Assizesi  pursuant  to  his  notice,  which  had  been  with- 

plaintiff  not  drawn  too  late.     A  rule  to  stay  proceedings,  until  the  costs  were  paid, 

trial  were  paid  ^^  heen  entered  at  the  coaMneucement  of  the  Term.     The  defendant^ 

'°^^dfl^'^  f  ^^  ^^  contended,  was  disentitled  to  the  conditional  order  by  having 

a  conditional  entered  the  foregoing  rule.     He  ought  to  have  adopted  one  of  the  two 

plidntiff  to  pay  cou»fis— **^«f  ^  ©ntw  the  rule,  to  stay  proceedings,  or  to  apply  for 

the  aaid  costs,  the  conditional  order.     At  aU  events,  the  rule  ought  to  have  been  dis- 

charging  the  oharged  -before  the  application  for  the  conditional  order  was  made ;  and 

aforesaid  rale.  Qot  faafviog  done  so,te  is  disentiOed  to  the  caaU  of  the  order. 

A  defendant  ^  ^ 

in  ejectment 

inent^'!?^if^t  ^^*  Baker  also  moved  a  oross^notice,  that  the  defendant  should  con- 
may  be  re-  fine  his  defence  to  the  lands  in  his  actual  possession.  An  affidavit  waa 
fine  his  de^°'  ™^^  ^7  ^he  Attorney,  stating  that  lihe  defendant  was  interMted  in  only 

fence  to  the  a  small  portion  of  the  land  in  the  ejectment,  and  to  which  he  had  been 
landsinhisac-        „   :,        .^  .  ^       ,.    ^  * 

toal  posses-  called  on  by  notice  to  confine  bis  defence. 


sion. 


fiir.  Isidore  Slake^-^As  to  the  conditional  order,  we  have  been  per- 
fectly correct  in  our  proceedinga— the  practice  in  this  Court  being  the 
same  aB  that  of  the  Queen's  Bench,  as  stated  in  Gihntm  v.  Connor  (a), 
viz«,  that  the  entry  of  the  rule  to  stay  proceedings  within  the  first  four 
days  of  Term  b  a  condition  precedent ;  and,  if  the  costs  are  not  paid, 
the  second  motion  becomes  necessary.  With  respect  to  the  plaintiff's 
motion,  this  being  an  ejectment  for  non-payment  of  rent,  we  were  not 
bound  to  confine  our  defence  in  the  manner  required — Coote  v. 
Grady  (h).     The  rule  is  so  laid  down  in  Longfield  on  Ejectment^  167. 

DOHEBTT,    C.J. 

The  case  cited  does  not  support  the  principle,  that  there  b  any  dbtinc- 
tion  between  ejectments  on  the  title,  and  for  non-payment  of  rent,  in 
regard  of  the  pUintiff's  motion ;  we  must  therefore  grant  it.  On  the  other 
hand,  the  Counsel  for  the  defendant  has  been  correct  in  his  view  of  the 
practice  as  respects  the  recovery  of  the  costs  for  not  proceeding  to  trial. 
Therefore, 

Let  the  conditional  order  be  made  absolute,  and  the  plaintiff's 
motion  granted,  and  no  costs  to  either  party. 

(a)  IJ.  &  S.  673,  noie.  {b)  Jones,  131. 
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WATSON  V.  ARMSTRONG. 


H,  T. 1842- 


ai. 


Hft.  PEftRiN  applied  for  a  subttkution  of  semce  ef  a  scire  Jmcia$  on  the  "^^  ^ J^^^ 

r»  ^  "^  ffranteaa  oon- 

defeodaniy  who  was  living  in  Andorica.     His  brother,  against  whom  a  ditional   ord«r 

separate  jodgment  had  been  entered  for  the  same  debt,  had  been  served  ^ge^ce  of  a 

for  hiou  and  had  informed  the  plaintiff  that  his  brother,  the  defendant,  «(^^  Jacias  on 

.  ,  the  brother  of 

had  no  law  or  land  agent  in  this  country,  but  that  any  communication  the    comiflor, 

addressed  to  him  through  a  certain  house  in  New  York,  would  reach  his  «gaiiipt^boai 

hands.  iadgment  had 

been  entered 
for   the  same 

DOHEETT,  C.  J.  debt,  the  conu- 

You  may  take  a  conditional  order  for  substitution  of  service  on  the  America. 

brother,  serving  him  with  this  order^  and  forwarding  a  copy  of  the  same 

to  the  direction  in  New  York,  furnished  to  you  by  him. 


CROMIE  V.  BROWNE. 


Jan.  31. 


Mr.  p.  Blaks  moved  to  make  a  consent  a  rule  of  Court     The  consent   The    Court 

will   not,     en 
was,  that  a  judgment  of  1837  should  be  amended  by  entering  it  up  for   consent  of  the 

the  full  penalty,  the  judgment  having  been  entm'ed  up  by  mistake  for  the   {[^f^^ect  to 

principal  sum  in  the  bond  only.     The  bond  was  produced.  be  amended  on 

'^        ^  ^  *^  theroU,  by  in- 

creasing   the 

DOHEBTT,  C.  J.  '^  ^^  ^^f5 

it  was  entered 

We  cannot  allow  the  amended  judgment  to  be  entered  up  as  of  1837,  hy   mistake 

notwithstanding  the  consent  of  the  parties,  as  intervening  purchasers,  and  ^.  J^   to^^e 

incumbrancers  may  have  been  mbled,  and  their  interests  would,  con-  penalty  of  the 
sequentiy,  be  affected.     The  judgment  must  be  entered  as  of  this  Term. 


ond. 
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H.  T.  1842. 
CmnmomPieai, 


Jan.  31. 


TAAFFE  V.  KELLY. 


A  Jodgment  Mb.  M.  Faixon  moved  for  a  scire  Jacitu  to  revive  a  judgment  of  1809 
Sf©d  by  'Se  ^^^  ^^200.  The  conuaee  was  dead,  and  his  executrix  lived  out  of  the 
pereoDalrepre-  jurisdiction.  The  bond  was  for  the  bene6t  of  the  brother  of  the  appli- 
cant, and  she  was  his  adminbtratrix.  Interest  had  been  paid  to  herself  up 
to  October  last. 


sentatiTe    of 
the  cetiui  pie 
trutiy  the  per- 
vonal  represen- 
tative   of   the 
ppfiion     in 
whom  the  legal 
estate    was 
Tested    being 
-ont  of  the  jurisdiction. 


DOHEBTY,  C.  J. 

You  may  take  the  order. 


Jan,  31. 

When  several 
parties     had 
taken   defence 
in   an    eject* 
ment,     the 
Court    com- 
pelled them  to 
consolidate 
their  defences, 
and  each   of 
them  to  famish 
the    plaintiff 
with  a  bill  of 
particnlars    of 
the    lands   for 
which  he  had 
severallj  taken 
defence. 


Lessee  BOYLE  v.  CASUAL  EJECTOR. 

Mb.  J.  J.  MuBPHY,  Q.  C,  moved  that  several  parties  who  had  taken 
separate  defences  might  be  directed  to  consolidate  their  defences,  and  to 
furnish  each  a  bill  of  particulars  of  the  lands  for  which  he  had  severally 
taken  defence. 

Mr.  Baker^  for  the  defendant. — We  have  no  objection  to  consolidate 
our  defences.  But  no  special  grounds  have  been  suggested  for  the  de- 
mand of  the  particulars  of  our  several  defences,  and  we  are  not  bound  to 
submit.  The  plaintiff,  if  he  succeeds,  may — and  the  rule  of  the  Court 
is,  that  he  ought-^to  execute  his  habere  suo  perictUo.  A  great  deal  of 
the  land  might  be  in  commonage,  and  if  so,  we  should  be  deprived  of  the 
benefit  of  our  mutual  testimony. 


The  Court  granted  the  motion  in  both  particulars** 


*  The  following  are  the  terms  on  which  defences  will  be  consolidated :— ''  That  each 
<<  and  every  of  the  said  several  defendants  may  be  at  liberty  to  set  np  at  the  trial  any 
**  separate  defence  and  distinct  title  he  or  they  may  have  ;  and  that  the  plaintiff  shall 
'^  pay  the  defendant  or  defendants  who  may  be  acquitted,  his  or  their  costs  of  suit,  not- 
'*  withstanding  there  should  be  a  verdict  against  the  other  defendant  or  defendants." — 
Le9$ee  M^Cormick  v.  Maealister^  2  F.  &  S.  268,  To  these  terms,  the  Exchequer,  in 
the  case  of  Lessee  Lord  Bandon  t.  Casual  Rectory  14th  June  1838,  and  the  Queen's 
Bench,  in  the  case  of  Lessee  Earl  of  EgremmU  v.  Slack,  2  L.  R.  N.  S.  127,  have  added 
the  following  i—  **  Ajid  that  such  consolidation  of  defences  be  without  prejudice  to  each 
'<  of  the  said  defendants  giving  evidence,  at  the  discretion  of  the  Judge,  for  the  other, 
<*  if,  independently  of  such  consolidation,  they  would  have  been  admissible  witnesses  in 
^  point  of  law."— See,  also,  Smith  v.  Gray,  1  J.  &  S.  dU, 
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WYNNE  V.  SHEA. 


H.  T.  1842. 
Common  Pietu. 


Jan.  96. 


Tms  was  an  action  for  assault  and  battery,  which  had  been  tried  io   Ij  mn  action 

of  trespMS  for 
Easter  Term  1836,  and  in  which  the  Jury  had  found  a  verdict  for  the    assault  and 

plaintiff  of  one  farthing  damages,  and  sixpence  costs.     The  costs  had    JjJ^^'Ji^^pi 

been  taxed  and  pud  by  the  defendant  to  the  plaintiff's  Attorney  shortly   wards  of  five 

after  the  trial.  fn  ^hich    the 

Jonr  found  one 
farwing  da- 
Mr.  SheOf  on  the  part  of  the  defendant,  now  moved  that  the  plaintiff,   mages  for  the 

or  his  Attorney,  be  directed  to  pay  over  to  the  defendant  the  amount  of  ^^  ^^  "^^ 

his  taxed  costs  so  paid  to  him  ;  and  that  the  plaintiff  do,  moreover,  pay  taxed  and  paid 

to  the  defendant  the  amount  of  the  costs  incurred  by  him  in  defending  ^^^  |q  jguQ. 

the  action.     As  to  the  first  part  of  the  motion,  the  defendant  paid  the  l^\  of   ^« 

...  ^  3  Cr.  I,   C.    11, 

costs  in  ignorance  of  the  provisions  of  the  2  (?.  1,  c.  11,  ss.  14,  15,  ss.  14, 15,  the 

which  enacts,  that  when  the  verdict  shall  be  under  40s.,  there  shall  be  ^^^^rect   the 

no  more  costs  than  damages,  unless  the  Judge  certify,  which  was  not  pl&intiff  or  his 

done  in  this  case.     As  to  the  second  part  of  the  motion.  Counsel  con-  pay  the  amount 

tended,  that  by  the  finding  of  the  Jury,  according  to  the  true  construe-  J?  *^*  H>Jrf°" 

tion   of  the  aforesaid  act,  the  action  must  be  deemed  to  have  been  also^    that 

frivolous  and  vexatious;  and,  consequently,  as  such  a  pleading  ought  diot^as^b^^ 

never  to  have  been  filed,  the  defendant  was  entitled  to  have  his  costs.  for  the  plain- 
tiff, the  defen- 
dant is  not  en- 

Per  Curiam.  ?/^«^  *?  ^«^« 

his  costs,    no 

As  to  the  second  part  of  the  motion,  there  is  nothing  in  the  Act  of  matter  what 
Parliament  which  could  bear  the  construction  contended  for,  of  giving   ^e^^mount  oS 
the  defendant  his  costs  in  any  case  in  which  the  verdict  was  agiunst  him,    damages  found, 
no  matter  what  may  have  been  the  amount  of  the  damages.     And  as  to 
the  first  part  of  the  motion — although  the  Statute  of  Limitations  cannot, 
strictly  speaking,  be  said  to  run  agunst  the  claim,  yet,  there  is  a  limita- 
tion in  the  discretion  of  the  Court ;  and,  in  the  exercise  of  it,  they  do 
not  think  it  competent  for  them  to  entertain  a  motion  of  this  nature  after 
such  a  lapse  of  time. 

No  rule. 
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H.  T.  1842. 

CommonPlecu, 


FITZSIMON,  Public  Officer  of  the  National  Bank  of  Ireland, 


V. 

LYONS. 


Jan.  34. 


The  <^efenda^   Xms  was  an  action  by  the  Public  Officer  of  the  National  Bank  of  Ire- 

a  recovery  in   l^ndy  as  indorsee  of  a  bill  of  exchange,  against  the  defendant,  who  was 

BMTirt*"^'**"*^  ^^®  acceptor.     The  defendant  pleaded  a  previous  decree  for  a  recovery 

Court,  jnwa     in  the  Civil  Bill  Court  of  Rathkeale,  in  the  county  of  Limerick,  by  one 

^^'^o*^   Robert  Potter,  as  Public  Officer  of  the  said  National  Bank,  of  the 

plaintiirreplied  guQ,  of  £19,  ig.  4^^   for  the   non-performance   of  the   siud   identical 

oonduding     '   promise  and  undertaking,  and  full  costs,  ftc,  as  by  the  record  and  pro- 

^thaverifica-   ceedii^  thereof  still  remaining  in   the   said    Court,  may   more   fully 

ing  a  day  to  the   appear,  and  which  said  decree  still  remains  in  full  force  and  effect,  not 

bringlnSiere^  ^tisfied  or  made  void,  and  this  he  is  ready  to  verify,  &c.     To  this  the 

cord,  and  set  plainti£f  replied,  on   the  15th  of  January,  nul  tiel  record,  concluding 
down  the  cause    ■^.,  .i,.  ,..        1       1*,  «      ^i^^i^y  v 

for  argoment:   with  a  verification,  and  giving  the  defendant  a  day  (the  18th  of  January) 

?*^tiff^**w^^   to  bring  in  the  record.     The  cause  was  set  down,  on  the  certificate  ci 

Irregalar  in       the  plaintiff's  Counsel,  for  argument  on  the  18th  instant     The  defend* 

ffHen'^^de-   ^^  served  a  notice,  that  when  the  cause  came  on  for  argument,  he  would 

fendant  an  op-  move  that  the  said  replication,  and  the  order  founded  on  it,  be  set  aside 

portnnity  of  re-  . 

Joining.  for  irregularity. 

The  Court 
can  issue  a 
certiorari  to  Mr.  O^ Shaughnessy  now  moved  the  foregoing  motion,  or  for  a  Ctfr- 

corSurf^e^At^   /ioToW  to  the  Clerk  of  the  I*eace  to  return  the  tenor  of  the  record. 

sistant  Barns-    "The  irreirularity  complained  of,  was  the  havbg  obtained  an  order  for 
ter's  Court.  .,  ..        ,       x  r     %     .  ..         #      ... 

argument  without  giving  the  defendant  an  opportunity  of  rejoining  or 

demurring.     He  had  no  opportunity  of  seeing  whether  it  was  nghtly 

pleaded  or  not— for  instance,  it  might  have  been  a  case  in  which  the 

conclusion  ought  to  have  been  to  the  country.     If  it  were  a  record  of 

this  Court  which  had  been  pleaded,  the  rule  would  be,  to  set  it  down 

at  once,  as  in  this  case,  for  argument ;  but  the  rule  is  different  where 

the  record  pleaded  is  of  another,  and  more  especially  of  an  inferior  Court ; 

Moore  v.  Garrett  {a)  i  Adney  v.  Vernon  {h)\  Cramer  v.  Wickett{c)% 

Jackson  v.  Rickey  (d).      These   cases   take  the   distinction    between 

a  record  of  the  Court  itself,  and  that  of  another  Court     Therefore, 

on  principle,  on  authority,  and  by  reason  of  the  practical  inconvenience 

(a)  2  Salk.  566.  (h)  3  Lev.  233. 

(c)  1  Lord  Raymond,  550.  (<0  7  Taunt  30. 
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of  the  course  Uken  by  the  ^iaintiS^  there  has  been  an  irregularity  to  bis    H.  T.  1842. 
proceedings,  CammmPieaM^ 

As  to  the  certiorari^  it  has  been  enacted  by  36  G.  3,  c  25^  s.  16 :—    nxxsiHOS 
**  That  the   Court  held  by  the  said  Assistant  Barristers,  and  every  of  _^* 

**  theniy  for  hearing  and  detenmng  the  said  causes  b  a  summary  wmy,  by 
^'  English  biM  or  paper  petition,  shall  be  a  Court  of  Record."  And  by 
the  18th  section*  of  the  same  it  is  provided  :— *'  That  the  Clerks  of  the 
**  Peace  respectively  shall  keep  a  book  for  the  entering  and  registering 
**  €i  suoh  causes,  and  shall  enter  and  register  the  same  ;  and  such  book 
^  shall  be  a  record  of  the  respective  county  to  which  it  shall  belong,"^* 
\Per  Cmyianu  Have  you  been  il)le  to  discover  sny  precedent  for  such 
an  application  ?]*-None;  but  there  can  be  no  doubt  but  that,  having 
the  right,  we  are  entitled  to  ask  the  assistance  of  the  Court  in  this 
respect. 

Mr.  0*Haray  contra. — The  cases  cited  are  old  authorities ;  but  the 
recent  books  of  practice  make  no  difference  between  the  fact  of  the 
record  being  of  this  Court,  or  of  another  Court.  For  instance,  the  rule 
is  laid  down  generally  in  Ferguson's  PracU  360,  without  any  distinction 
of  the  nature  suggested  by  the  Counsel  for  the  defendant.  Also  in 
2  Tiddy  801,  it  is  stated,  that  when  the  record  is  of  another  Court,  the 
plaintiff  may  either  conclude  his  replication  of  nxd  tiel  record^  by  giving 
the  defendant  a  day  to  bring  it  in,  or  with  an  averment  and  prayer  of 


*  The  books  specified  in  the  36  O.  3,  c.  25,  s.  18,  are  declared  by  the  same  section 
to  be  records  of  the  respective  conoties  to  which  they  shall  belong ;  and  yet,  strange 
to  say,  rery  few  of  the  Assistant  Barristers'  Courts  are  furnished  with  such  books. 
HowcTcr,  the  Court  in  which  the  decree  pleaded  in  the  foregoing  case  was  pronounced, 
happening  to  be  furnished  with  the  boot  required  by  the  act,  a  transcript  of  the  entrj 
therein  was  returned,  and  it  appeared  on  the  face  of  it  that  the  recovery  was  for  the 
tame  amount  claimed  by  the  plaintiff  in  this  action,  by  one  Bobert  Potter  at  Public 
Officer  of  the  NaiknuU  Banky  against  Patrick  Lyons  (the  defendant),  farmer;  hot  the 
Clerk  of  the  Peace  had  indorsed  on  the  back  of  liis  return,  that  the  additions  of  the 
parties  had  been  inserted  by  him  from  his  own  recollection,  the  same  not  appearing 
on  the  record.  The  defendant  insisted  that  he  was  eniitied,  on  the  face  of  the  return, 
to  judgment ;  and  the  plaintiff  objected ; — on  which,  the  Court  stated  that  the  return 
being  admittedl^r  incorrect,  on  the  application  of  the  plaintiff  they  would  have  no 
hesitation  in  quashing  the  writ,  and  issuing  another,  the  return  to  which  would  not,  of 
course,  contain  the  addition  of  the  parties ;  and  that,  consequentiy,  the  judgment  must 
be  then  given  for  the  plaintiff,  with  additional  costs  to  the  defendant.  The  defendant 
accordingly  submitted  to  hare  judgment  against  him.  The  foregoing  circumstances 
demonstrate,  not  only  that  it  is  absolutely  necessary  for  the  security  of  suitors  that  the 
several  Assistant  Barristers'  Courts  should  be  furnished  with  the  books  specified  in  the 
act  of  Parliament,  but  also  that  it  is  of  the  highest  importance  that  the  same  should 
be  kept  with  accuracy  and  correctness — more  especially  under  the  lately  increased 
extent  of  their  jurisdiction. 
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debt  and  damages ;  and  that  in  the  former  case,  the  issue  is  eomplete 
upon  the  replication ;  Tipping  t.  Johman  (a). 

DOHEBTY,  C.  J. 

That  case  (Tipping  v.  Johman)  does  not  decide  the  porition  laid  down- 
by  Tidd.  There  has  been  clearly  an  irregularity^  and  the  defendant  is, 
therefore^  entitled  to  have  the  case  taken  out  of  the  law  list,  the  plaintiff 
giving  him  notice  to  plead.  But  as  the  36  G.  3»  c  25>  clearly  puts  the 
Assbtant  Barrister's  Court  in  the  position  of  an  inferior  Court  of  Record, 
there  can  be  no  doubt  of  our  power  to  issue  a  certiorari;  and  it  is 
better,  under  the  circumstances,  that  it  should  issue  at  once  to  bring  up 
the  record  on  next  Monday,  when  we  can  decide  the  case  on  inspection. 


(a)  3  Bot  &  PttL  903. 
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Jan.  22. 


Rbpletin  of  ffoods  distrained  for  arrears  of  a  rent-charge.     To  the  In  /^levin  of 

.7  **  a  diatreas  for  a 

declaration,  which  was  in  the  usual  form,  the  defendant  filed  a  cogni-  rent-obarge,     . 

zance,  avowing  the  taking  in  the  locus  in  quo,  in  which,  &c.,  as  bailiff  of  j^®  hi^  cootI- 

James  Langrishe ;  and  shewing  for  title,  that  the  locus  in  quo  is  part  of  zance,  set  out 

the  lands  of  Graigue  in  the  manor  of  Carlow,  and  that  Henry,  Earl  of  jq^^  ^^^  ^ 

Thomond,  beine  seized  thereof  in  his  demesne  as  of  fee,  did,  by  inden-  P"'^  ^^   *1»® 

°  »        »     J  lands  on  which 

tare  of  the  10th  of  June  1707,  bargain  and  sell  the  same  to  certain  it  was  charged, 

trustees  therein  named  for  the  term  of  one  year,  by  virtue  whereof,  and  ^^     ^gn^  *° 

by  force  of  the  Statute  of  Uses,  the  said  trustees  became  possessed  of  charge   itself; 

the  said  lands ;  and  being  so  possessed,  the  said  Henry,  Earl  of  Thomond,  ^^^  ^^^  neces- 

havinir  the  reversion,  by  indenture  of  the  1 1th  of  June  1707,  released  sary  to  plead 
.  .,:,..  .  ,  . ,  .the  lease  and 
the  same,  in  consideration  of  his  marriage,  to  the  said  trustees  on  certain  release  as  dis- 
trusts, by  which  all  the  lands  were  settled  on  himself  for  life,  with  re-  ^"Jconv^Moe 
mainder  to  his  male  issue  of  the  marriage  in  tail  male — remainder  in  fee  might  he  re- 
to  himself.     That  by  virtue  of  this  settlement  the  said  Henry,  Earl  of  grants  at  oom- 

Thomond,  became  seized  for  life  with  remainder  in  fee  to  himself,  ex-  ™?°.  l*'^' .  . 

Held,  iAiikt  it  19 

pectant  on  default  of  issue  male  of  his  said  marriage  ;  and  being  so  seized,  not   necessarj 

by  indenture  of  the  26th  September  1712  (of  which  profert  was  made),  J?juance   of"" 

granted,  bargained,  and  sold  for  a  pecuniary  consideration,  viz.  £21,  a  seizin  in  fee  of 

certain  part  of  the  lands  of  Graigue  in  fee  farm,  to  Thomas  Cooper,  in  pi^y^  di^*^nt 

the  actual  possession  of  the  said  Thomas  Cooper  then  being,  as  tenant  >°g  at  the  time 

^,         ^  .  ..FT  T^     1      ..  mi  •    ^  1  of  the  distress ; 

thereof  to  the  said  Henry,  Earl  of  Thomond,  for  a  term  then  unez-  and   that   an 

pired,  yielding  and  paying  the  yearly  sum  of  £7  sterling  and  receiver's  fees ;  J^®™®°'i  *' 

and  that  the  said  Thomas  Cooper  did  thereby  grant  the  said  yearly  rent  of  the   cogni- 

and  receiver's  fees  to  the  said  Henry,  Earl  of  Thomond  and  his  assigns,  ^^^!nt$inqw 

with  a  clause  of  distress.      That  by  virtue  of  this  indenture,  the  said  i?>  and  at  the 

Thomas  Cooper  became  seized  of  the  granted  premises,  subject  to  the  &c.,  was  part 

said  rent  and  fees.      That  by  indenture  of  the  14th  February  1721  (of  ""^^J^^^ 

which  profert  was  made),  the  said  Henry,  Earl  of  Thomond,  granted,  released  hy 

bargained,  and  sold  all  his  estate  in  the  lands  of  Graigue,  and  all  rents  ^^^^  \nd  hy 

and  services  issuing  out  of  the  same  to  James  Hamilton  (then  in  his  virtue  of  which 

possession  being)  ;  by  virtue  of  which  James  Hamilton  became  seized  of  miges   therein 


the  said  lands,  yearly  rent,  and  receiver's  fees,  for  the  life  of  the  said   mentioned 

•^        "^  '  '  were    charged 

with,  and  made 

snhject  to,  the 

said  yearly  rent,  to  Reissuing  and  growing  thereont;  and  beoanse  a  certain  sum  at  the  said 

time  when,  &c.,  was  due,  &c.'' — a  sufficient  allegation  of  the  lands  being  charged  with 

the  rent  at  the  time  of  making  the  distress. 

Heldy  that  it  is  not  necessary  to  make  profert  of  a  deed  making  a  tenant  to  the  praecipe, 
and  leading  the  uses  of  a  recovery. 

2  o 
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Henry,  Earl  of  Thomond,  with  the  reversion  in  fee  expectant  on  the 
failure  of  issue  male  of  the  marriage.  That  on  the  30th  of  September  1730 
Lady  Thomond  died  without  issue,  whereby  the  said  James  Hamilton 
became  seized  in  fee  in  possession  of  the  said  lands,  rent,  and  fees ; 
and  being  bo  seized,  did  by  his  will,  bearing  date  the  27th  of  June  17699 
devise  all  his  estate  both  real  and  personal,  including  the  said  premises  with 
the  appurtenances,  to  Robert  Hamilton  and  Benjamin  Geale  and  their 
heirs,  in  trust  to  convey  one  moiety  of  the  same  to  his  son  John  Hamilton 
for  life,  with  remainder  to  his  6rst  and  other  sons  in  tail  male,  remainder 
to  his  (testator's)  son,  James  Hamilton,  jun.,  remainder  to  his  first  and 
other  sons  in  tail  male ;  and  at  the  same  time  to  convey  to  his  said  son 
James  Hamilton,  jun,,  the  other  moiety  of  the  said  premises,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male,  with  divers  remainders 
over.  That  the  said  James  Hamilton,  the  testator,  died  on  the  20th  of 
November  1771,  whereupon  and  whereby  the  said  Robert  Hamilton  and 
Benjamin  Geale  became  seized  of  the  said  land,  rent,  and  fees ;  and  that 
Robert  Hamilton  died  in  1783,  leaving  Benjamin  Geale  him  surviving, 
who  thereupon  became  seized  of  same ;  and  that  the  said  Benjamin  Geale 
died  in  1793,  leaving  John  Geale  his  eldest  son  and  heir,  who  thereupon 
became  seized  of  the  said  land,  rent,  and  fees.  That  the  said  John  Hamil- 
ton afterwards  died  in  1793  without  having  had  issue,  and  on  the  19th  of 
October  1800,  James  Hamilton,  jun.,  died,  leaving  Hans  Hamilton  his 
eldest  son  him  surviving;  and  by  reason  of  the  premises  aforesaid,  the  said 
Hans  Hamilton  became  entitled  to  said  lands,  rent,  and  fees  ;  and  on  the 
28th  of  June  1800,  the  said  John  Geale  by  indenture  of  bargain  and  sale 
(of  which  profert  was  made)  granted,  bargained,  and  sold  to  the  said  Hans 
Hamilton  and  the  heirs  of  his  body,  all  the  said  lands,  rent,  and  fees  (the 
same  being  in  the  actual  possession  of  the  said  Hans  Hamilton),  whereby 
he  became  seized  in  tail  of  th«  same — and  being  so  seized,  by  indenture 
bearing  date  the  day  and  year  last  aforesaid,  the  said  Hans  Hamilton 
granted,  bargained  and  sold  unto  John*  Hamilton  (in  his  actual  possession 
then  being  as  therein  mentioned)  and  his  heirs,  among  other  things,  the 
said  lands,  rent,  and  fees,  for  the  purpose  of  making  a  tenant  to  the 
prcecipe,  with  an  agreement  that  a  recovery  should  be  suffered  by  Henry 
Hamilton,  and  enure  to  the  use  of  the  said  Hans  Hamilton,  his  heirs  and 
assigns,  for  ever.  That  in  Hilary  Term  1 801  a  recovery  was  duly  suffered 
by  the  said  Henry  Hamilton,  by  virtue  whereof  the  said  Hans  Hamilton 
became  seized  to  him  and  his  heirs  of  and  in  the  said  yearly  rent  and 
receiver's  fees.  That  the  said  Hans  Hamilton  being  so  seized,  by  his 
will,  bearing  date  the  the  21st  of  April  1816,  devised  all  his  lands  and 
rents  (including  the  said  rent  and  receiver's  fees)  to  James  Langrishe  and 
Thomas  Ball  and  their  heirs,  in  trust  to  raise  money  for  payment  of  debts, 
legacies,  &c.,  and  subject  thereto,  to  the  defendant  for  ninety-nine  years 
(if  he  should  so  long  live),  to  be  computed  from  the  death  of  the  testator. 
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That  the  said  Haas  HamiltoD  died  on  the  28th  of  December  1822,    H.  T.  1842. 

whereupon  the  said  James  Langrishe  and  Thomas  Ball  became  seized  in    <^w»»»wPfea#. 

fee  of  the  said  yearly  rent  and  receiver's  fees ;  and  being  so  seized,  the 

said  Thomas  Ball  died  on  the  21st  of  January  1829,  whereupon  the  said 

James  Langrishe  become  seized  of  the  said  rent  and  fees  in  his  demesne 

as  of  fee.      The  defendant  then  averred  that  the  loctu  in  quo  is,  and  at 

the  time  when,  &Cm  was  part  of  the  premises  granted  and  released  by  the 

deed  of  the  26th  of  September  1712;  and  by  virtue  of  which  deed  the 

premises  therein  mentioned  were  charged  with,  and  made  subject  to,  the 

said  yearly  rent  and  receiver's  fees,  to  be  issuing  and  growing  thereout ; 

and  because  a  certain  sum  at  the  said  time  when,  &c.,  was  due  and  in 

arrear  to  the  said  James  Langrishe,  he,  the  defendant,  as  bailiff  of  said 

James  Langrishe,  acknowledges  the  taking  of  the  said  goods  and  chattels 

in  the  eaid  close  in  which,  &c.,  so  being  part  of  the  said  premises  in  the 

said  deed  of  the  26th  of  September  1712  mentioned,  as  a  distress  for  the 

said  rent  so  being  due  and  in  arrear  ;  and  the  said  rent  still  remains  due, 

and  in  arrear,  and  unpaid,  and  this  he  is  ready  to  verify,  &c. 

To  this  cognizance  the  plaintiff  demurred  specially,  and  assigned  the 
following  causes : — 

1st.  For  that  in  pleading  and  setting  forth  in  the  said  cognizance  certain 
conveyances  by  lease  and  release,  viz.,  the  conveyance  by  Henry  Earl 
of  Thomond  to  Thomas  Cooper — the  conveyance  by  the  same  to  James 
Hamilton — the  conveyance  by  John  Geale*  to  Hans  Hamilton — and  the 
conveyance  by  the  said  Hans  Hamilton  to  John  Hamilton,  it  does  not 
sufficiently,  or  at  all,  appear,  nor  is  it  stated  how,  or  in  what  manner,  or 
by  what  person  or  persons,  the  lease  forming  a  part  of  such  conveyances 
respectively  was  made  ;  or  whether  any  such  lease  was  at  all  made  ;  nor 
does  it  appear,  nor  is  it  stated  in  the  said  cognizance,  that  the  person  or 
persons,  by  such  conveyances  respectively  averred  to  be  the  releasees  in 
such  conveyances  respectively,  had  immediately  previous  to,  and  at  the 
time  of  making  such  alleged  releases  respectively,  any  privity  of  estate 
with  the  person  or  persons  thereby  alleged  to  be  the  releasor  or  releasors 
in  such  conveyances  respectively. 

2nd.  For  that  it  is  not  in  and  by  the  said  cognizance  stated  or  alleged, 
that  the  said  James  Langrishe,  at  the  said  time  when,  &c.,  was  seized  or 
possessed  of  the  said  yearly  rent  and  receiver's  fees,  or  either  of  them,  for 
any  estate  whatever. 

3rd.  For  that  it  is  not  sufficiently,  or  at  all,  alleged,  that  at  the  said 
time  when,  &c.,  the  said  close  in  which,  &c.,  was  charged  with,  or  subject 
to  the  said  yearly  rent  and  receiver's  fees,  or  any  part  thereof. 

4th.  For  that  no  profert,  or  excuse  for  omitting  profert,  hath  been 
made  in  and  by  the  said  cognizance,  of  the  indenture  therein  stated  to 
bear  date  the  30th  day  of  January  1801. 
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Mr.  Haye$9  and  Mr.  Brewst&>\  Q.  C,  in  support  of  the  demurrer. 

As  to  the  first  cause  of  demurrer — The  deed  of  conveyance  from 
Lord  Thomond  to  Cooper  is  a  fee-farm  grant  of  the  lands,  not  of  the 
rent,  and  states  that  Lord  Thomond  did  grant  to  Cooper,  in  the  actual 
possession  of  the  said  Thomas  Cooper  then  being,  as  tenant  to  the  said 
Lord  Thomond  for  a  term  unexpired.  This  novel  and  unprecedented 
way  of  pleading  a  lease  and  release,  is  insufficient  and  informal ;  and  it 
will  lie  on  the  other  side  to  shew  that  it  has  all  the  requisites  of  good 
pleading.  The  lease  and  release  are  always  pleaded  as  two  distinct  deeds 
forming  one  conveyance,  the  object  being  to  shew  that  the  grantee  had 
a  sufficient  estate  to  receive  a  release.  The  provisions  of  the  Irish  statute 
9  G,  2,  c.  5,  s.  6,  which  excuses  profert  of  the  lease,  is  confined  to  the 
subject  of  evidence,  and  has  made  no  difference  with  respect  to  pleading. 
Taking  it  as  a  conveyance  at  common  law,  it  is  incumbent  on  the  party 
pleading  to  set  out  his  title  good  in  omn^ntSy  and  not  to  call  on  the  Court  to 
make  out  title  for  him ;  Com.  Dig.  PleadeT^  C.  34 ;  Cleybume  v. 
Piercy  (a) — in  which  case  Bushe,  C.  J.,  takes  the  distinction  between 
replevin  and  covenant,  stating  that  in  the  former,  title  is  essential  to  the 
action,  and  should  be  set  out  correctly.  All  that  is  here  stated  is,  that 
Cooper  was  in  actual  possession  for  an  unexpired  term,  which  is  not 
sufficient ;  for  an  undertenant,  with  whom  there  is  no  immediate  pri? ity, 
may  be  in  possession,  and  nevertheless  not  have  an  estate  capable  of  re- 
ceiving a  release.  The  conveyance  purports  to  be  a  release,  and  there  is  no 
allegation  of  a  livery  of  seizin,  which  is  requisite  in  every  common  law 
conveyance,  in  which  the  word  "  enfeoff^  (which  is  the  only  operative 
word)  is  not  used.  Nor  is  entry  under  the  lease  alleged.  The  only  way, 
therefore,  in  which  this  instrument  can  operate,  is  as  a  lease  and  release  ; 
and  as  such  it  is  defectively  pleaded,  inasmuch  as  it  is  not  shewn  that  the 
grantee  had  an  estate  capable  of  being  enlarged  ;  Doe  dem.  JBume  v. 
Saunders  {b).  Such  a  mode  of  pleading  is  censured  in  Moore  v.  The 
The  Earl  of  Plymouth  (c).  The  same  observations  apply  to  the  three 
other  deeds  mentioned  in  this  cause  of  demurrer. 

With  respect  to  the  second  and  third  causes  of  demurrer,  seizin  ought 
to  have  been  alleged,  with  continuance  up  to  the  time  of  making  the 
distress ;  whereas  there  is  no  averment  that  the  seizin  continued  for  one 
moment  after  the  21st  of  January  1829  ;  Hoole  v.  BeU{d).  Nor  is  it 
sufficiently  alleged  that  the  locus  in  quo  was  charged  with  the  rent 
distrained  for,  at  the  time  of  the  distress  made.  The  land  might  have 
been  released  at  any  time  since  the  conveyance  of  1712. 

As  to  the  fourth  cause — no  profert,  or  excuse  for  its  omission,  has 


(a)  S.  &  6.  422. 
(a)  3  B.  &  A.  66. 


{b)  F.  &  S.  21. 

(d)  3  Lord  Baymd.  139. 
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been  made  of  the  deed  of  release  of  the  30th  of  January  ISOl,  as  was    jj^  j*^  1842. 
necessary  ;  Pentland  v.  Healif  (a) ;  Jenkins  v.  Peace  (6).  CommonPtea^, 

cooPEa 
Mr.  J7.  H.  Hamilton^  and  Mr.  Berwicky  Q.  C,  against  the  demurrer.  v. 

We  were  driven  in  this  case  to  avow  specially,  setting  out  title  to  the   Hamilton. 
rent-charge  in  fee,  because  there  was  no  reversion  in  the  party  claiming 
the  rent :  and  the  vice  of  the  argument  on  the  other  side  consists  in 
having  presented  the  case  to  the  Court,  as  if  we  were  making  title  to  the 
lands,  and  not  to  the  rent.     All  that  the  party  is  required  to  shew  is,  the 
grant  of  the  rent,  and  the  fact  of  the  rent  having  vested  in  him.     The 
deduction  of  the  title  to  the  lands  might  therefore  be  considered  as  sur- 
plusage, and  would  not  injure  the  avowry,  even  if  badly  pleaded.  But  the 
pleading  of  the  deed  of  1712  is  correct  as  a  conveyance  of  lands,  viz.,  as 
a  release,  or  grant  of  a  reversion  to  a  tenant  in  possession,  without  any  re- 
ference to  the  Statute  of  Uses,  the  words  being—'*  in  the  actual  possession 
"  of  the  said  Thomas  Cooper  then  being,  ab  tenant  thereof  to  the  said 
"  lA>Td  Thomond."     In  Doe  dem.  Bume  v.  Saunders  (c),  the  Court  held 
that  a  lease  and  release  were  a  good  grant  of  the  reversion  at  common 
law,  and  reference  to  the  statute  was  not  held  to  make  any  difference. 
Therefore,  the  pleading  of  the  conveyance  of  the  land  to  Cooper  is 
goody  even  if  we  were  bound  to  shew  it.     That  is  not,  however,  neces- 
sary ;  for  although  the  plaintiff  treats  these  deeds  as  of  lease  artd  release^ 
they  are  nothing  more  than  conveyances  of  a  reversion — an  incorporeal 
hereditament,  which  passes  by  grant  only ;  2   Co.  Lit.  270,  tf.     The 
part  of  the  deed  of  1712  on  which  we  rely,  is  the  part  which  grants  the 
rent-charge  to  which  we  are  making  title.     The  rest  is  mere  inducement^ 
and  the  strict  rule  of  pleading  would  not  apply  to  it ;    Cleyhurne  v. 
Piercy  (d).     In  this  view,  it  will  be  seen,  that  privity  of  estate  could  not 
have  been  required  in  any  of  the  conveyances  specified  in  the  first  cause 
of  demurrer,  except  that  of  1712 ;  and  in  that  the  specific  allegation  of 
Cooper  being  in  possession  **  as  tenant,**  would  be  sufficient.     All  the 
other  conveyances  are  only  pleaded  as  grants. 

As  to  the  second  and  third  causes — it  is  admitted,  as  far  as  they  are 
concerned,  that  the  title  in  fee  has  been  rightly  deduced ;  and  nothing  ts 
better  settled  as  a  rule  in  pleading,  than  that  where  a  party,  at  the  com- 
mencement of  his  pleading,  lays  down  time  and  place  as  an  averment,  it 
extends  to  all  subsequent  averments,  if  they  are  coupled  with  it ;  Com. 
Dig. Pleader,  C.  19;  Taylor  v.  Welsted{e);  Webby.  Turner (f).  The 
averment  at  the  conclusion  of  the  cognizance  expressly  connects  the 
liability  of  the  locus  in  quo  with  the  time  of  making  the  distress,  stating 
that  it  was  charged  by  the  deed  of  1712  with  the  rent  to  be  issuing  out  of 

(a)  Al.  &  N.  164.  {b)  6  M.  &  W.  728. 

(c)  Ante,  228.  {d)  Ante,  228. 

{€)  Cro.  Jac.  143.  (f)  And.  261. 
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it,  and  th&t  it  was  in  arrear  at  the  time  when,  kc^  viz.,  the  time  of  making 
the  distress.  Nor  was  it  necessary  to  plead  continuance  of  the  estate  of 
Langrishe  at  the  time  of  making  the  distress,  inasmuch  as  heing  an  estate 
in  fee,  its  continuance  is  a  legal  inference,  and  as  such  would  not  be  tra- 
versible  ;  Hone  v.  Woodhouse  (a). 

As  to  the  remaining  cause  of  demurrer,  ?iz.,  omission  of  profert  of  the 
deed  of  1801,  making  a  tenant  to  the  prcBcipe^  and  leading  the  uses  of 
the  recovery — James  Langrishe  derives  under  the  will  of  Hans  Hamilton ; 
and,  therefore,  if  Hamilton  need  not  have  made  profert,  we  need  not  do 
80.  Now,  it  is  not  necessary  to  make  profert  of  a  deed  making  a  tenant 
to  the  precipe f  or  of  a  conveyance  operating  under  the  Statute  of  Uses, 
because  they  are  made  to,  and  supposed  to  be  in  the  possession  of,  a 
a  third  party,  viz.,  the  tenant  to  the  pracipet  or  the  feoffee  to  uses ; 
1  Wnu,  Sound,  9y  a;  and,  therefore,  in  no  point  of  view  was  profert  of 
this  deed  necessary.  Pentland  v.  Heaiy  and  Jenkins  v.  Peace  do  not 
apply,  as  they  were  cases  of  common  law  conveyances,  whereas  Hans 
Hamilton,  from  whom  Langrishe  derives  title,  took  under  the  recovery,, 
and  by  operation  of  the  Statute  of  Uses  alone. 


DOHSBTY,    C.J. 

This  case  has  been  argued  with  singular  ingenuity ;  and  although  there 
appeared  to  be  some  difficulty  in  it,  I  have  little  to  say,  except  to  over- 
rule the  demurrer  on  all  the  points,  and  give  judgment  for  the  defendant* 
I  ought  to  state,  that  the  causes  of  demurrer  have  been  vaguely 
expressed  ;  and  as  to  the  second  and  third,  the  facts  have  failed  the  party 
demurring.  As  to  the  first  cause,  the  party  pleading  was  not  bound,  as 
it  was  insisted,  to  plead  the  conveyances  specified,  as  operating  under  the 
statute ;  as  it  is  clear  they  may  be  resorted  to  as  grants  at  common  law. 
As  to  the  necessity  of  profert  of  the  deed  mentioned  in  the  fourth  cause 
of  demurrer,  there  is  nothing  in  the  objection.  It  has  been  already  often 
and  clearly  settled,  that  profert  need  not  be  made  of  conveyances  which 
take  effect  by  virtue  of  the  statute,  and  thb  deed  is  of  that  nature.  Al 
all  events,  it  was  made  to  a  third  party,  which  excuses  profert.  Oa 
these  grounds,  we 

Overrule  the  demurrer. 

(a)  S.  &  B.  301. 
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JOSEPH  BOYCE  and  THOMAS  RICHARDSON 


1841. 
June  1,  4. 


r. 

MORGAN  JONES. 

1842. 
CQueen*8  Bench.)  Jan,  13. 


Trespass — This  was  an  action  of  trespass  for  taking  a  mariner's  com-  ^J^  ""k"^ 

pass,  the  property  of  the  plaintiflT.     The  case  was  tried  at  the  Sittings  to     Dnbliu 

after  Michaelmas  Term  1840,  before  Crampton,  J.;  and  at  the  trial  a  George'tohan- 

consent  was  given  in  evidence,  whereby  it  was  admitted  that  the  plain-  ^^^.  ^®    2^ 

tiffs  were  the  owners  of  the  steam  ship,  Mercury  ;  and  the  right  and  title  toll  given  by 

of  the  defendant,  as  proprietor  of  the   Skerries  lighthouse,   to  receive  ^^^  ^6    (the  * 

all  tolls  legally  payable  under  and  by  virtue  of  the  3  G.  2,  c.  36,  Eng.,*  Skerrien    Act) 

(ihe  Skerries  Act),  and  the  letters  patent  therein  recited,  and  his  seizin  tor  of  the 

thereof  was  thereby  also  admitted.     It  was  thereby  further  admitted  that  Skerries  light- 

•^  ''  ^  house, 

the  said  ship  Mercury,  was  upon  the  5th  of  June  1 840,  in  the  port  of       Ireland  or 

Dublin,  and  had,  upon  the  27th  of  May  preceding,  come  into  said  port  n™incUide<rin 

from  the  port  of  Cork,  through  St.  George's   Channel ;  and  that  the  ^f  words "  fo- 

defendant  demanded  from  the  plaintiffs,  in  the  right  aforesaid,  the  sum  places,"  witb- 

of  one  penny  per  ton  upon  the  tonnage  of  said  ship,  for  the  duties  payable  !5^®i'^"f*°^ 

to  the  defendant  in  respect  to  the  said  ship  for  said  voyage,  as  proprietor       SenMe,  this 

of  the  Skerries  lighthouse  ;  and  same  having  been  refused^  that  the  j  *  ^^  Ireland" 

said  defendant,  to  compel  payment  thereof,  took  and  seized  the  said 

mariner's  compass.     This  taking  was  the  subject  of  the  present  action. 

These  facts  having  been  proved,  the  learned  Judge  proceeded  to 

charge  the  Jury,  whereupon  the  Counsel  for  the  defendant  insisted  that 

inasmuch  as  it  appeared  from  the  evidence  that  the  vessel  the  Mercury, 


*  This  statute  recites  a  patent  of  Queen  Ajine's^  which  granted  license  and  autho- 
rity to  one  William  Trench  to  erect  a  light-house  upon  the  island  or  rock  of  Skerries, 
and  also  power  and  authority  "  to  demand,  collect,  receive  and  take  of  and  for  every 
"  ship,  hoy,  bark,  &c.,  or  other  vessel  (except  ships  at  war),  which  should  pott  io^ 
*^/rom  or  by  the  said  island  or  rock  Skerries,  or  in  sight  thereof,  or  having  any  benefit 
"  by  the  said  lighthouse,  the  duty  of  one  penny  upon  every  ton  according  to  the  burden 
"  of  the  ship,  &c.,  which  should  pass  to,  from,  by  or  near  the  said  island  or  rock 
*^  Skerries,  or  shall  or  may  have  any  benefit  by  the  said  lighthouse,  although  such  ship 
'*  or  vessel  do  not  usually  pass  in  or  to  any  of  our  ports,  havens, ''  &c.,  except  from 
necessity,  for  a  term  of  sixty  years.  The  statute  then  recited,  that  said  lighthouse 
had  been  erected,  and  that  the  expense  of  maintaining  the  same  was  much  more  than 
the  duties  annually  collected,  owing  as  well  to  the  want  of  sufficient  powers  to  compel 
masters  and  owners  of  vessels  to  pay  these  duties,  as  to  several  defects  and  omissions 
in  the  letters  patent,  and  particularly  in  not  obliging  foreigners  to  pay  double  duties ; 
and  that  it  was  desirable  to  continue  said  lighthouse  after  the  expiration  of  said  term  of 
500  years,  and  it  did  thereby  vest  fully  and  absolutely  all  the  powers,  rights  and  privileges 
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H.  T.  1842*  ^^  immediately  preceding  the  taking  of  the  said  mariner's  compass,  on 
Qtteen^sBenek.  her  voyage  from  Cork  to  Dublin,  sailed  in  St.  George's  Channel  to  the 
BOTCB  southward  of  Dublin ;  the  toll  claimed  by  the  defendant  was  due  at  the 
time  of  the  said  taking  (  that  the  said  taking,  as  a  distress,  was  lawful ; 
and  that  the  learned  Judge  should  direct  the  Jury  that  they  should  find 
their  verdict  for  the  defendant :  but  the  learned  Judge  refused  so  to  tell 
or  direct  the  Jury  ;  but,  on  the  contrary,  told  them  that  said  matter  and 
facts  were  not  sufficient  to  entitle  said  defendant  to  their  verdict ; 
whereupon  the  Counsel  for  the  said  defendant  excepted  to  the  opinion 
and  directions  of  the  learned  Judge ;  and  the  Counsel  for  said  defendant 
further  insisted  that  his  Lordship  should  direct  the  Jury  that  the  said 
ports  of  Cork  and  Dublin  were,  within  the  meaning  of  the  Skerries  Act, 
^^foreign  porUr  and  that  as  said  vessel  had,  immediately  before  the 
taking,  sailed  /rom  Cork  through  St.  George's  Channel,  the  toll,  for 
which  the  defendant  iook  the  said  compass  as  a  distress,  was  due ;  and 
the  taking  thereof,  as  a  distress,  was  lawful ;  and  that  they  should  find 
their  verdict  for  the  defendant ;  but  the  learned  Judge  also  refused  so  to 
tell  or  direct  the  Jury  ;  but,  on  the  contrary,  the  said  learned  Judge  told 
said  Jury  that  the  said  port  of  Cork  and  Dublin  were  not  foreign  ports, 
within  the  meaning  of  said  Act;  whereupon  the  Counsel  for  defendant 
again  excepted  to  the  opinion  and  direction  of  said  learned  Judge  at  said 
trial ;  and  the  learned  Judge  having  obtained  the  consent  of  the  Counsel 
for  said  plaintiffs  and  defendant,  to  a  collateral  issue  or  question  to  the 
said  Jury,  directed  the  said  Jury  to  find  whether  or  not  the  steam  vessel, 
the  Mercury,  on  her  said  voyage  from  Cork  to  Dublin,  might  have  had 
any  benefit  from  the  Skerries  lights ;  and  on  said  issue  being  found  in 
the  negative  by  the  said  Jury,  the  said  learned  Judge  directed  said  Jury 
to  find  their  verdict  for  said  plaintilTs ;  whereupon  the  Counsel  for  said 


granted  to  said  Trench,  in  one  Sntton  Morgan,  who  had  become  the  assignee  of  said 
Trench,  and  in  his  heirs  and  assigns.  And  it  proceeded—  "  That  from  and  after  the 
'*  the  34th  day  of  Jnne  1730,  the  said  Sutton  Morgan,  his  heirs  and  assigns,  are 
"  hereby  authorised  and  empowered  to  demand  and  collect,  receive  and  take  of  and 
*'  from  the  masters  and  owners  of  any  ship  or  vessel,  &c.,  passing,  crossing  or  sailing 
"  in  or  through  St  George's  Channel  by  Holyhead  or  Wicklow,  to  or  from  any  foreign 
''  port  or  place,  or  which  shall  pass  or  cross  the  said  channel,  to  or  from  any  port,  creek 
**  or  place  in  Great  Britain  southward  of  Holyhead,  from  or  to  Wicklow,  or  any  port, 
''creek  or  place  northward  thereof  in  the  kingdom  of  Ireland,  or  that  shall  pans,  cross 
''  or  sail  to  or  frt)m  any  port,  creek  or  place  northward  of  Holyhead,  either  to  or  from 
''  any  foreign  or  other  port  or  place,  and  sail  between  Holyhead  and  the  Calf  of  Man, 
"  or  any  way  in  St  George's  Channel  to  the  southward  of  Dublin ;  and  likewise  from 
"  all  coasters  passing  to  or  from  any  port,  creek  or  place  in  Great  Britain  north  of 
'*  Holyhead,  or  to  any  port,  creek  or  place  southward,  the  sum  of  one  penny  per  ton 
'*  coming  into,  and  the  like  sum  of  one  penny  per  ton  going  out  of  the  said  ports,  places, 
*'  creeks  or  harbours  in  Great  Britain  or  Ireland  as  aforesaid,  and  douJble  such  duties 
"  for  9Xiy  foreign  ship,  vessel  or  bottom  pasning,  crossing  or  sailing  in  the  like  manner, 
«  according  to  their  respective  hurthens." 
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defeodant  again  excepted  to  the  said  opiaion  and  dlrectioD  oi  aaid  Itarned  H.  f.  1842. 
Judge ;  aod  the  Jury  gave  their  verdict  for  the  phuotift,  for  six^pence  Quea^sBench, 
damages  and  six-pence  costs. 

Mr.  Blackhurne^  Q.  C,  and  Mr.  Radcliffh,  in  support  of  the  excep* 
tions,  having  read  the  preamble  of  the  statute  which  recited  the  patent, 
aaid  that  the  manifest  intention  of  the  Legisklure  was  to  give  to  the 
patentee  much  greater  benefits  than  he  had  hitherto  enjoyed,  In  con- 
sideration of  the  advantages  which  the  public  derived  from  the  lighthouse ; 
and  that  they  had  a  right  to  call  in  aid  ihe  preamble,  for  the  purpose  of 
discovering  the  troe  construction  of  the  enacting  part  of  the  statute. 
Mason  v.  Armitage  (a),  and  Dwarris  on  StoHtteSy  762.  The  present 
case  comes  within  one  or  other  of  two  classes  of  vessels  mentioned  in  the 
statute  ;  that  is,  it  is  either  within  the  description  of  a  vessel  *'  sailing  in  or 
"  through  St.  George's  Channel  by  Holyhead,  to  or  from  any  foreign 
^  port  or  place,"  or  one  '*  sailing  any  way  in  St.  Geoi^e's  Channel  to 
the  southward  of  Dublin."  That  ports  in  Ireland  fall  within  the  descrip- 
tion of  fore^n  parts  is  plain  from  several  acts  of  Parliament ;  8  Elia.  c. 
13 ;  18  Car.  2,  c.  2 ;  32  Car.  2.  c.  2  ;  20  Car.  2,  c  7,  s.  5  ;  31  Car.  2, 
c.  2  ;  1  FT.  4^  Jf.  c.  12 ;  2  &  3  Anne,  c.  14,  s.  6 ;  where  the  words  are 
•*  from  Ireland  or  any  other  fyrtign  ports;"  5  Cr*  1,  c.  18;  8  Cr.  1,  c. 
18  or  15  ;  22  (7.2,  c  37  ;  6  G.  3,  c.  35 ;  31  G.  3,  c.  30 ;  33  G.  3,c.35; 
these  statutes  were  all  passed  before  the  Union,  bat  even  since  the  Union 
Ireland  has  been  called  a  foreign  country ;  4  6r.  4,  c.  72,  s^  6.  In 
several  cases  the  same  proposition  has  been  decided ;  Batterthy  v.  Kirk  (6) 
and  Lan§  v.  Bennett  (c) ;  and  in  Rex  v.  Walker  (d)  it  was  held  that 
Ireland  was  a  foreign  country,  upon  the  ground  that  it  was  beyond  the 
seas.  The  18  G.  3,  c.  142  or  42,  and  the  18  Car.  2,  amended  by  the 
26  Cr.  3,  c  60,  expressly  provides  that  Ireland  or  Irish  Ships  are  not  to  be 
considered  as  Jhreign  within  the  meaning  of  these  statutes,  which  proves 
that  the  Legislature  thought  they  would  come  within  that  description,  if 
they  were  not  thus  excepted  from  it  The  word  foreign  b  used  in 
diflferent  senses,  to  be  collected  from  the  context  where  it  is  found ; 
Johnson's  DicU  and  Jacoh^s  Law  Diet.  T.  Foreign ;  and  in  the  present 
instance,  its  meaning  may  be  best  arrived  at  from  considering  it  in 
reference  to  the  preamble  of  the  statute.  As  to  the  objection  that  this  act  is 
not  binding  upon  Ireland,  they  are  estopped  from  relying  upon  that  point 
by  the  6  &  7  FF.  4,  c.  79>  whereby  a  power  of  distress  for  these  toUs  is 
given  to  the  persons  entitled  to  receive  them  ;  and  it  cannot  be  said  that 
Irish  coasters  were  meant  to  be  excepted,  for  a  vessel  sailing  from  Belfast 


(a)  13  Yes.  35.  {b)  2  Bing.  N.  C.  684  ;  S.  C.  3  Soott.  11, 

(c)  1  Tyrw.  &  G.  441 ;  S.  C.  Mees.  &  W.  71. 
(flO  1  Wm.  Bl.  286. 
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or  any  port  northward  of  Holyhead  to  Cork,  or  any  port  southward  of 
Dublin,  would  be  clearly  within  the  words  of  the  act  of  Parliament* 

Mr.  Smithy  Q.  C,  and  Mr.  Gainer,  with  whom  was  Mr.  Boi/ce,  for  the 
plaintiff. 

The  statute  does  not  apply  to  a  case  like  the  present,  or  justify  the 
seizure  made  by  the  defendant  for  toll  upon  a  vessel  trading  between  the 
ports  of  Ireland.  We  do  not  dispute  the  right  of  the  Crown  to  make 
this  grant,  but  we  contend  that  the  Crown  of  England  had  no  right  to 
give  to  the  defendant  a  power  of  levying  this  toll  by  distress.  The  6  Cr.  1 , 
c.  5,  was  strongly  resisted  by  the  Irish  ;  the  22  G.  3,  c.  53,  repealed 
that  statute,  and  the  23  G.  3,  c  28,  s.  1,  declares  the  right  of  the  people 
of  Ireland  to  be  bound  only  by  their  own  laws.  The  21  &  22  Cr.  3, 
c.  48  (Yelverton's  Act),  enacts  that  some  of  the  laws  of  the  British 
Parliament  should  be  binding  on  Ireland  ;  but  what  are  the  enactments 
thus  recognised  ?  First,  the  statutes  relating  to  forfeited  estates ;  secondly, 
private  statutes  relating  to  landed  property  ;  and  thirdy,  all  clauses  con- 
cerning commerce  as  import  to  impose  equal  restraints  on  the  subjects  of 
England  and  Ireland,  and  to  entitle  them  to  equal  benefits.  The  last 
class  is  the  only  one  within  which  this  case  could  be  by  possibility 
brought,  but  it  is  impossible  to  contend  that  the  Legislature  had  in  their 
contemplation,  at  the  time  of  framing  that  clause,  such  an  act  of  Parlia- 
ment as  the  Skerries  Act,  or  intended  to  refer  to  a  case  at  all  like  the 
present.  The  6  &  7  fF.  4,  is  an  act  passed  for  the  purpose  of  placing 
the  control  of  all  lighthouses  in  Trinity  House ;  and  the  54th  section 
leaves  Mr.  Jones  precisely  where  it  found  him.  If  there  had  been  a 
distress  by  the  Trinity  House,  supposing  the  Commissioners  to  have 
purchased  this  lighthouse,  the  question  could  not  have  arisen — for  by  the 
55th  section,  an  express  power  is  given  to  the  Commissioners  to  sue  for 
tolls  transferred  to  them,  in  any  British  or  Irish  Court.  The  next  question 
is,  what  is  the  true  construction  of  the  patent  and  the  act  of  Parliament, 
supposing  this  statute  does  extend  to  Ireland?  The  meaning  of  the 
patent  manifestly  was,  that  vessels  deriving  benefit  from  the  lighthouse 
should  be  subject  to  the  toll ;  and  it  was  distinctly  proved  at  the  trial 
that  the  nearest  point  to  which  vessels  sailing  from  Cork  to  Dublin  went 
to  this  lighthouse  was  forty  miles.  The  word  "  by  '*  used  in  the  patent 
must  be,  by  a  reasonable  construction,  held  to  mean  **  close  by,"  and  not  to 
apply  to  vessels  sailing  in  the  same  parallel  of  latitude.  In  construing  a 
statute  like  the  present,  which  imposes  burdens  upon  the  people,  the 
•  Court  will  lean  in  favour  of  the  public ;  Gildart  v.  Gladstone  (a) ;  Scales  v. 
Pickering  (6) ;  Guthrie  v.  Fisk  (c) ;  Cosher  v.  Hohnes  {d)  ;  Stourbridge 


(a)  11  Easf,  686.  (b)  1  Moo.  &  P.  205 ;  S.  C.  4  Biog.  448. 

(c)  3  6.  &  C.  185 ;  S.C.  2  Dowl.  &  By.  24,  and  3  Stark.  153. 
(d)  2  B.  &  Ad.  697. 
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Canal  Company  v.  Wheeley  (a)  ;  Waterhause  v.  Keene  (b) ;  Denn  v. 
Diamond  (c) ;  Webb  v.  Manchester  and  Leeds  Railway  Company  {d) ; 
Hegina  v.  Ruscoe  {e) ;  Trinity  House  v.  Sorsbie  (f) ;  Matson  v.  Scobel{g) ; 
^oi^  V.  Johnson  (h)  ;  Smithett  v.  Blithe  (t)  ;  the  last  case  is  a  decision 
upon  this  very  act  of  Parliament.      It  is  impossible  to  hold  that  the  Irish 
ports  are  foreign  ports,  within  the  meaning  of  the  statute ;  and  if  they  be 
not,  then  this  case  cannot  come  within  the  first  clause  of  the  section  in 
the  act  of  Parliament ;  and  it  clearly  is  not  within  the  second  clause, 
because  that  only  includes  voyages  from  England  to  Ireland  and  vice 
versa  ;  the  third  chiuse  does  not  either  embrace  it,  for  it  merely  includes 
vessels  sailing  in  a  diagonal  direction  crossing  the  channel ;  and  then, 
there  only  remains  the  fourth,  within  which,  it  has  been  contended,  the 
present  case  does  fall ;  but  we,  insist  that  upon  the  true  construction 
of  this  statute,  the  third  and  fourth  clauses  must  be  read  as  one,  and  that 
the  fourth  means  voyages  in  a  diagonal  direction  also,  proceeding  from 
the  westward.     Moreover,  the  fact  of  English  coasters  being  specially 
mentioned  in  the  clause,  proves  that  it  was  not  the  intention  to  include 
Irish  coasters ;  and  ako  the  provision  which  subjects  foreign  vessels  to 
double  duty,  and  which  would  thereby  subject  Irish  vessels,  if  Irish  ports 
are  to  be  considered  foreign  ports,  to  double  duty  also.     Several  statutes 
might  be  cited  to  shew  that  the  Legiskture  frequently  speaks  of  foreign 
ports  as  contradistingushed  from  Irish  ports ;  for  example,  1  Car.  2,  c 
18— -3  &  4  Car,  2,  c.  11 — 26  6.  3,  c.  66  ;  and  the  cases  cited  on  the 
other  side  upon  this  part  of  the  case  do  not  bear  out  the  position  con- 
tended for. 


H.  T.  1842; 
QueenUBench, 


BuA^lDON,   J., 

This  day  delivered  the  judgment  of  the  Court.  Having  stated  fully 
the  facts  of  the  case,  his  Lordship  said— 

The  defendant's  title  to  the  toll  in  question  was  founded  upon  an 
English  statute,  the  3  G.  2,  c.  36  (the  Skerries  Act),  and  the  letters 
patent  recited  therein.  Upon  this  Act  of  Parliament  two  questions  were 
nused,  and  discussed  upon  the  argument  of  the  bill  of  exceptions :  first, 
whether  this  statute  was  binding  on  Ireland;  and  secondly,  supposing  it 
to  be  binding  on  Ireland,  whether,  upon  the  true  construction  thereof, 
vessels  sailing  from  Cork  to  Dublin  through  SU  George's  Channel  were 
subject  to  the  toll  thereby  given.  It  was  contended,  on  the  part  of  the 
phdntiff,  that  the  8  G*  2,  which  empowers  the  defendant  to  collect  this 


Jan.  13.. 


(a)  8  B.  &  Ad.  793. 
{e)  4  B.  &  C.  246. 
{e)  8  Ner.  &  P.  428. 
ig)  4  Burr.  2268. 


{b)  4  B.  &  C.  200;  S.  C.  6  Dowl.  &  By.  267- 
(«0  NichoU,  H.  &  C.  BaUway  Caeee,  670. 

(fi  S  T.  B.  768. 

(A)  2Wm.Bl.  764. 


(0  1  B.  &  Ad.  600. 
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toll,  being  an  Act  of  the  English  Parliament,  and  pasted  before  the 
Union  between  England  and  Ireland,  is  not  binding  upon  vesseb  in  Irisb 
ports ;  and  that  for  that  reason  no  distress  for  the  toll  in  question  oould 
be  legally  made  in  Ireland  ;  but  this  objection  was  not  much  relied  on. 
Little  stress  was  laid  upon  this  objection  by  the  pUintiflfs'  Counsel,  it 
bdng  felt  that  the  Act  of  21  ft  22  G.  3,  c.  48  (Yelverton's  Act),  and 
the  recognition  of  the  rights  created  by  the  Skerries  Act,  which  is  found 
m  the  54th  section  of  the  6  ft  7  W.  4,  c.  79»  had  removed  all  founda- 
tion for  this  objection.     Upon  the  first  point,  thereforer  we  are  of  opi- 
nion with  the  defendant,  and  hold  that  this  statute  is  binding  upon 
Ireland ;  and  that  brings  me  to  the  construction  of  the  statute  itself, 
which  is  the  second  question  that  has  been  discussed.     The  defendant's 
Counsel  contended,  first,  that  as  it  appeared  from  the  eridenoe  that  the 
ressel  in   question  had  sailed  from  Cork  to  Dublin  in  St.  George's 
Channel,  to  the  southward  of  Dublin,  the  toll  claimed  by  the  defendant 
from  the  plaintiff  was  thereby  due,  and  the  distress  for  the  same  legal ; 
and  that  the  Judge  should  so  have  charged  the  Jury,  and  directed  them 
to  find  a  verdict  for  the  defendant ;  and  secondly,  that  the  ports  of  Cork 
and  Dublin  were  foreign  ports  within  the  true  intent  and  meaning  of  the 
said  statute,  and  that,  therefore,  the  defendant  was  also  entitled  to  « 
verdict.    Under  the  3  G.  2,  the  defendant,  as  the  proprietor  of  the  idand 
of  Skerries,  and  the  lighthouse  thereon,  is  clearly  entitled  to  toll  firoin 
vessels  passing  through  and  across  St.  George's  Channel,  within  certain 
limitations  specified  in  the  Act ;  it  was,  however,  contended  on  the  part 
of  the  plaintiff,  that  vessels  passing  between  Cork  and  Dublin  do  not 
come  within  the  limitations  specified  in  the  statute— and,  therefore,  are 
not  subject  to  the  toll ;  while,  on  the  other  hand,  it  was  contended  on 
the  part  of  the  defendant,  that  such  veseels  were  subject  to  this  toll,  upon 
the  two  grounds  which  I  have  already  mentioned,  and  which  I  shall  now 
proceed  to  examine  in  their  order.     There  are  four  different  cases  in  the 
statute  in  which  vessels,  passing  through  or  across  St.  George's  Channel* 
are  made  liable  to  the  toll  in  question  ;  first,  vessels  passing,  crossii^  or 
sailing  in  or  through  St.  George's  Channel,  by  Holyhead  or  Wicklow,  to 
or  f^om  any  foreign   por\  or  place  ;  secondly,  vessels  which  shall  pass 
or  cross  St.  George's  Channel,  to  or  from  any  port,  creek  or  place  in 
Great  Britain,  southward  of  Holyhead  from  or  to  Wicklow,  or  any  port* 
creek  or  place  northward  thereof,  in  the  kingdom  of  Ireland ;  thirdly^ 
vessels  that  shall  pass,  cross  or  sari  from  any  port,  creek  or  place,  north- 
ward of  Holyhead,  either  from  any  foreign  or  other  port  or  place,  and 
saU  between  Hdyhead  and  the  Calf  of  Man,  or  any  way  in  St.  George's 
Channel  to  the  southward  of  Dublin  ;  and,  fourthly,  all  coasters  passing 
to  or  from  any  port,  creek  or  place  in  Great  Britain,   northward  of 
Holyhead,  from  or  to  any  other  port,  creek  or  place,  south  thereof.      It 
is  plain  that  a  voyage  from  Cork  to  Dublin  cannot  come  within  the  terms 
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either  of  the  second  or  of  the  last  of  the  four  caees  I  ha?e  stated,  and  H.  T.  1842. 
which  are  the  several  cases  for  which  the  atatnte  provides ;  for  the  second  Qt'gw'gBeiiol. 
applies  to  a  voyage  from  Great  Britain  to  Ireland  across  St.  George's  Bonrcs 
Channel,  or  vice  versa  within  certain  iitnits  ;  and  the  fourth  applies  to  the 
case  of  coasters  passing  along  the  coasts  of  Great  Britain  ;  but  the  de- 
fendant's Counsel,  in  reading  tke  third  clause,  divide  it  into  two,  making 
the  last  member  of  the  sentence  '*  or  any  way  in  St.  George's  Channel, 
to  the  southward  of  Dublin,"  constitute  a  sentence  by  itself,  and  making 
thereby  a  fifth  case  in  addition  to  the  one  I  have  mentioned,  as  provided 
for  by  the  statute  ;  and  if  this  reading  were  correct,  the  defendant  would, 
andoobtedly,  have  been  entitled  to  a  verdict ;  for  the  Mercury  did, 
nnquestionably,  upon  her  voyage  from  Cork  to  DubHn,  sail  in  some  way 
in  St.  George's  Channel  to  the  southward  of  Dublin.  But  this  construc- 
tion not  only  does  violence  to  the  grammatical  construction  of  the  clause 
I  am  considering,  but  it  makes  tho  particularity  of  the  other  dauses 
vnmeaning  and  unnecessary ;  since  all  the  other  oases  would  be  com- 
prised in  the  generality  of  the  description  of  vessels  that  shall  pass,  cross 
or  sail  '*  any  way  in  St.  George's  Channel."  The  map  of  St*  George's 
Chamel,  which  was  given  in  evidence  at  the  trial,  is  the  best  eommentary 
and  index  to  the  statute,  and  which  demonstrates  to  tlie  eye  the  accuracy 
and  distinctness  of  the  fodr  cases  I  have  enumerated,  when  considered 
in  reference  to  that  leadii^  principle  of  the  statute  and  the  patent  re- 
cited therein,  namely — that  toll  should  be  paid  for  actual  or  probable 
benefit  to  be  derived  from  the  lighthouses,  by  vessels  sailing  in  their 
neighhourhood.  The  defendant's  Counsel  then  contended  that  if  the 
Toyage  in  question  did  not  cone  withii\  the  third  dass  of  vessels  made 
fiflA>le  by  the  statute,  that  it  did  come  within  the  first  class — Cork  ami 
DuMio  being,  within  the  meaning  of  the  statute,  as  they  contended  and 
argued,  ''  foreign  ports  ;"  and  in  order  to  establish  this  position,  nume- 
rous English  statutes  were  referred  to,  in  which  it  must  be  conceded  that 
Ireland  is  designated  a  foreign  country,  and  Irish  ports  are  called  foreign 
ports.  These  statutes  are  the  Navigation  Acts,  beginning  with  the  1 8  Car. 
1 1,  c.  2  ;  and  upon  the  other  side  several  statutes  were  also  cited,  in  which 
Irish,  along  with  English  ports  and  places,  are  contradistinguished  from 
those  which  are,  in  the  ordinary  sense,  foreign  ports  and  places;  the 
sense,  therefore,  to  be  attributed  to  the  word  *'  foreign,"  in  the  Skerries 
Act,  must  be  derived  from  the  context,  and  the  scope  and  intention  of 
the  framers  of  the  statute,  rather  than  from  the  meaning  in  which  the 
same  word  may  have  been  used  in  other  acts  of  Parliament.  This 
statute  has,  throughout  its  enactments,  distinguished  foreigners  from 
natives  of  Great  Britain  and  Ireland,  and  foreign  ports  and  places,  firom 
ports  and  places  in  Great  Britain  and  Ireland  ;  for  example,  one  of  the 
objects  of  the  Act  is  "  to  oblige  foreigners  to  pay  double  duties ;"  again, 
vessels  are  subject  to  toll  which  sail  <<  in  or  through  St.  George's  Chan- 
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H.  T.  1842.  nel  by  Holyhead  or  Wicklow,  to  or  from  taij  Jbreign  port  or  placet** 
Queen'sBencA.  jjjyg  contradistinguishing  in  the  same  sentence  Holyhead  or  Wicklow 
from  foreign  ports  and  places ;  and,  again,  we  find  that  foreign  vessels 
ftrom  or  to  any  of  the  said  ports  or  places  in  Great  Britain  or  Ireland, 
are  to  pay  double  tolls,  the  result  of  which,  upon  the  defendant's  con- 
struction, would  be  that  Irish  vessels  should  always  pay  double  tolls — a 
construction  that  has  not  been  contended  for ;  and  lastly,  we  find  in  the 
last  clause  of  this  statute  it  is  enacted,  that  the  Act  shall  be  deemed  and 
taken  as  a  public  Act  in  all  the  courts  of  law  as  well  of  Ireland  as  of 
England;  an  enactment  which,  whatever  be  its  effect,  shews  pretty 
clearly  that  Ireland  was  not  to  be  deemed  foreign  within  the  provision 
of  this  statute.  I  may  add,  that  the  construction  I  have  put  upon  this 
statute  derives  much  support  from  the  language  of  the  letters  patent,  as 
well  as  of  the  statute  itself,  perpetuating  and  extending  those  letters 
patent.  The  vessels  subject  to  duty  are  in  the  letters  patent  described 
as  those  which  should  pass  to,  from,  by,  or  near  the  island  of  Skerries,  or 
in  sight  thereof,  or  have  any  benefit  from  its  lighthouses ;  and,  holding 
this  principle  in  view,  and  looking  at  the  channel  map,  the  four  cUsses  of 
vessels  made  subject  to  the  duty  by  the  act  of  Parliament  becomes  at 
once  clear  and  consistent,  and  warrants  the  verdict  found  by  the  Jury  in 
pursuance  of  the  directions  of  the  Judge.  Upon  these  grounds  the  Court 
is  of  opinion,  that  the  exceptions  ought  to  be  overruled,  and  judgment 
be  given  for  the  plaintiff. 


Perrin,  J.,  concurred  in  the  judgment  of  the  Court  as  to  the  second 
question,  viz.,  the  construction  of  the  act  of  Parliament,  but  he  desired  to 
guard  himself  from  being  understood  as  expressing  any  opinion  upon  the 
question  as  to  whether  the  Skerries  Act  was  or  was  not  binding  upon 
Ireland. 

Let  the  exceptions  be  overruled,  and  judgment  be  entered  for  the 
plaintiff. 
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THE  DUBLIN  AND  DROGHEDA  RAILWAY  COMPANY  ,.., 

«^'  May  5,  6. 

MATTHEW  NASH.  1842. 

Jan.  13. 

Debt. — This  was  an  action  of  debt  for  £90>  the  amount  of  6?e  calls  "^^ere  it  ed- 

oo  five  shares  of  the  Company,    of  which  shares  the  defendant  was  wasasubsorib^ 

alleged  to  be  the  proprietory  with  interest.     The  defendant  pleaded  the  ®J  ^^^  .^^® 

general  issue.     The  case  was  tried  before  Crampton,  J.,  at  the  Sittings  Drogbeda 

after  Hilary  Term,  1841.     It  appeared  in  evidence  that  Nash  was  the  pany^"and^^ 

original    purchaser  of  scrip   for  five  shares  in  this   Company  ;  that  in  February  1836 

May  1836  he  sold  his  interest  in  these  shares,  and  assigned  the  scrip  to  parliamentaiy 

a  Mr.  Connor.     This  sale  was  effected  for  the  defendant  by  Labertouche    contract,  cove- 

''  nanang  for 

and  Stafford,  the  stockbrokers  of  the  Company.     It  also  appeared  that    hinuelf,  bis 

executon,  ad- 
ministrators 
and  aiisienR,  to  pay  tbe  amount  of  the  shares  be  subscribed  for,  and  afterwards,  in  May 
1836,  sold  bis  shares  and  assigned  his  scrip  to  6.,  and  in  August  in  that  year,  an  Act  of 
Parliament*  was  passed,  incorporating  the  subscribers  into  a  Company  ;  but  A.  continued 
as  the  registered  proprietor  of  these  snares  in  the  books  of  the  Company,  and  6.  never 
claimed  any  rights  as  such  assignee,  and  was  never  recognised  as  such  by  the  Com- 
pany : — Heldy  that  A.  continued  liable  for  the  amount  of  calls  on  foot  of  the  said  five 
shares  made  after  the  said  assignment,  as  the  pr^nrietor  thereof,  within  the  meaning  of 
the  statute. 

The  word  *'  assigns,"  as  used  in  the  statute  incorporating  this  Company,  means  8ta« 
tutable  assigns. 

Where  certain  calls  were  made  by  Directors,  who  were  bound  by  the  96th  section  to 
pay  up  all  calls  due  by  them  before  they  acted  in  any  way,  and  before  these  calls  were 
paid  or  any  thing  done  upon  them,  they  were  again  rescinded : — Heldy  that  the  Directors 
were  authorised  to  rescind  the  resolution  for  these  calls,  although  they  had  not  paid  them. 


*  6  &  7  FT.  4,  0. 13S — an  Act  for  making  a  railway  from  Dublin  to  Drogheda— 
passed  the  13th  of  August  1836.  The  following  sections  were  principally  relied  on  in 
tbe  argument  of  this  case : 

Section  1.  After  reciting  that  a  railway  from  Dublin  to  Drogheda  would  be  of  great 
public  advantage,  and  that  several  persons  thereinafter  named  were  willing,  at  their 
own  expense,  to  carry  such  an  undertaking  into  execution,  enacted  that  those  persons 
(naming  them)  and  ''  all  other  persons  and  corporations  who  have  subscribed  or  shall 
"  hereafter  subscribe  towards  the  said  undertaking,  and  their  several  and  respective 
«  successors,  executors,  administrators  and  assigns,  shall  be  and  are  hereby  united  into 
^*  a  Company  for  making  and  maintaining  the  said  railway  and  branch  railways  and 
''other  works  by  this  Act  authorised,  and  for  that  purpose  shall  be  one  body  corporate, 
«  by  the  name  and  style  of  '  The  Dublin  and  Drogheda  Eailway  Company,'  and  by 
''  that  name  should  have  perpetual  succession  and  a  common  seal,  and  shall  also  sue 
"  and  be  sued  by  such  name,  and  shall  exercise  other  powers  and  authorities  given 
"bylthisact." 

Section  3  enacted,  ''  That  it  shall  be  lawful  for  the  said  Company  to  raise  among 
« themselves  any  sum  of  money  for  making  and  maintaining  the  said  railway  and  other 
''  works  by  this  act  authorised,^  not  exceeding  in  the  whole  £600,000,  the  whole  to  be 
"  divided  into  shares  of  £100  each;  and  such  shares  shall  be  numbered,  &o.,  and  shall 
'*  be  vested  in  the  several  parties  taking  the  same,  and  their  several  and  respective 
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the  Act  of  Parliament  incorporating  the  Company  was  not  passed  until 
August  1836.  The  registry  of  shareholders  was  also  produced,  whereby 
the  name  of  the  defendant  appeared  as  the  proprietor  of  five  shares.  A 
deed,  bearing  date   the  29th  of  Febraary  1836,  called  the  <<Parlia- 


"  successors,  &c.,  and  assigns  to  their  proper  use  and  benefit,  proportionably  to  the 
"som  they  shall  sererally  oontribnte;  and  all  persons  and  corporations  and  their 
*^  sereral  and  respeetiye  successors,  &C.,  and  assigns,  who  have  subscribed  or  shall  seve- 
<' rally  subscribe  for  one  or  more  share  or  shares,  or  such  sum  or  sums  as  shall  be 
**  demanded  in  lieu  thereof,  towards  said  undertaking  and  other  the  purposes  of  the 
'*  said  subscription,  shall  be  entitled  to  and  receiTo  in  proportionable  parts,  according 
"  to  the  respective  sums  so  by  them  paid,  the  net  profits  arising  from  the  tolls,  &c. 
'^reoeired  by  the  said  Company  when  the  same  shall  be  divided  by  the  authority  of 
"this  Act." 

Section  96  enacted,  "  That  no  proprietor  of  any  share  on  which  any  call  shall  have 
"  been  made  shall,  after  the  day  appointed  for  the  payment  of  the  same,  be  allowed  to 
''Tote,  either  personally  or  by  proxy,  at  any  meeting  of  the  proprietors  of  said  Com- 
"  pany,  or  to  act  or  Tote  as  a  Director  at  any  meeting  of  the  said  Directors,  until  the 
«  money  called  for  in  respect  of  such  share  shall  haye  been  folly  paid." 

Section  117  enacted,  "  That  the  said  Company  shall,  and  they  are  hereby  required, 
"  at  their  first  or  some  subsequent  general  meetiuft,  and  afterwards  Arom  time  to  time 
**  as  occasion  may  require,  to  cause  the  names  of  the  several  corporations,  and  the 
"  names  and  additions  of  the  several  persons  who  shall  then  be,  or  who  shall  from  time 
"  to  time  thereafter  become  entitled  to  shares  in  the  said  undertaking,  with  the  number 
"  of  the  shares  which  they  are  respectively  entitled  to,  and  the  amount  of  the  subscrip- 
"  tions  paid  thereon,  and  also  the  proper  namber  by  which  every  share  shall  be  distin- 
"  gnished,  to  be  fairly  and  distinctly  entered  in  a  book  to  be  kept  by  the  said  Company, 
"  and  after  such  entry  made,  to  cause  their  common  seal  to  be  affixed  thereto ;  and  the 
"said  Company  shall  from  time  to  time  cause  a  certificate  to  be  delivered  to  every  such 
"proprietor  on  demand,  specifying  the  share  or  shares  to  which  he  is  entitled  in  the 
"  said  undertaking,  such  proprietor  paying  to  the  said  Company  the  sum  of  2s.  6d.  for 
"  every  certificate ;  such  certificate  shall  be  admitted  in  all  Courts  whatsoever  as 
^^primd  facie  evidence  of  the  title  of  such  proprietors,  their  successors,  &c.,  and  assigns 
"  to  the  share  or  shares  therein  specified ;  but  the  want  of  such  certificate  shall  not 
"  hinder  the  proprietor  of  said  shares,  from  selling  or  disposing  thereof." — [A  form  of 
certificate  is  added.] 

Section  123 enacted,  "That  the  Directors  to  be  appointed  as  aforesaid  shall  have 
"  power  from  time  to  time  to  make  such  calls  of  money  from  the  subscribers  to  and  pro- 
"  prietors  of  Ae  said  undertaking  for  the  time  being,  to  defray  the  expenses  of  and  to 
*^  carry  on  the  same,  as  they  firom  time  to  time  shall  find  necessary ;"  and  having  pro- 
vided that  the  aggregate  amount  of  sueh  cafls  should  not  amount  to  more  than  the  sum 
of  £100  on  any  such  share,  and  that  no  such  call  should  exceed  the  sum  of  £10  upon  each 
simre,  and  tiiat  the  tot^  amount  of  such  oaUs  in  any  one  year  should  not  exceed  £40 
upon  eaiofa  share,  and  ^at  tiiere  should  be  an  interval  of  three  calendar  numths  between 
the  days  appointed  for  the  payment  of  such  calls,  and  that  twenty-one  days'  notice  thereof 
should  he  given,  and  same  be  paid  to  the  penoos  appointed  to  receive  the  same ;  and  if 
any  owner  or  proprietor  shall  not  so  pay  his  rateable  proportion  (of  such  calls),  be  shall 
pay  interest  fsr  the  same  at  the  rate  of  £5  per  cent,  until  same  shall  be  paid:  --"  And  if 
"  any  owner  or  proprietor  for  the  time  being  of  any  such  share  shall  aegtect  or  rsfuse  to  pay 
"  such  his  rateable  proportion,  togeAer  with  interest  (if  aay)  then  or  at  any  time  thereafter 
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mentary  contract,"  was  also  given  in  evidence,  and  it  was  proved  that  the  H.  T.  1842* 
defendant  had  executed  this  deed,  and  the  several  parties  thereto  cove-  Queen'sBench. 
nanted  that  they  would  carry  the  railway  into  execution,  and  pay  the 
several  sums  on  foot  of  the  shares  for  which  they  had  respectively  sub- 
scribed. It  also  appeared  in  evidence,  that  upon  the  25th  of  January 
1837,  a  call  was  made  by  a  resolution  of  the  Directors  for  payment  of 
three  calls,  one  payable  upon  the  1st  of  March,  another  in  the  following 


''it  shall  be  lawful  for  the  said  Company  to  sue  for  and  recover  the  same  in  any  of  his 
"  IMajesty's  Courts  of  Record  by  action  of  debt  or  on  the  case,  or  by  bill,  suit,  or  infor- 
"  mation ;  or  the  said  Directors  may,  and  they  are  hereby  authorised  to  declare  the 
"shares  belonging  to  such  owner  to  be  forfeited,  and  to  order  such  share  to  be  sold." 
It  then  proTides  that  no  advantage  shall  be  (aken  of  any  forfeiture  unless  notice  shall 
be  given  as  therein  directed,  and  for  the  mode  in  which  the  shares  so  forfeited  shall  be 
sold. 

Section  136  enacted— "  That  in  any  action  to  be  brought  by  the  said  Company 
"  against  any  proprietor  for  the  time  being,  of  any  share  in  the  said  undertaking,  to 
"  recover  any  money  due  and  payable  for  and  in  respect  of  any  call,  it  shall  be  sufficient 
''  for  the  said  Company  to  declare  and  allege  that  the  defendant,  being  a  proprietor  of 
"  a  share  in  the  said  undertaking,  is  indebted  to  the  said  Company  in  such  sum  of 
"  money  as  the  calls  in  arrear  shall  amount  to,  for  a  call  or  so  many  calls  of  such  sums  of 
**  money  upon  a  share  belonging  to  the  said  defendant,  whereby  an  action  bath  accrued 
"  to  the  said  Company  by  virtue  of  this  Act,  without  setting  forth  the  special  matter ; 
"  and  on  the  trial  of  such  action  it  shall  only  be  necessary  to  prove  that  the  defendant, 
"  at  the  time  of  making  such  respective  calls,  was  a  proprietor  of  a  share  in  the  said 
"  undertaking,  and  that  such  call  was  in  fact  made,  and  that  such  notice  was  given  as 
^*  is  directed  by  this  Act,  without  proving  the  appointment  of  the  Birectors  who  made 
"such  calls,  or  any  other  matter  whatsoever;  and  the  said  Company  shall,  thereupon, 
"  be  entitled  to  recover  what  shall  appear  due,  including  interest  computed  as  aforesaid, 
"on  such  calls,  unless  it  shall  appear  that  any  such  call  exceeded  £10  per  share,  or 
"  was  made  payable  before  the  expiration  of  three  calendar  months  from  the  day  ap- 
"  pointed  for  payment  of  the  last  preceding  call;  or  that  notice  was  not  given  as  here- 
"  inbefore  required,  or  that  calls  amounting  to  more  than  £40  in  the  whole  had  been  made 
"  in  some  one  year ;  and  in  order  to  prove  the  defendant  was  a  proprietor  of  such  share 
"in  the  said  undertaking  as  alleged,  thepioduction  of  the  book  in  which  the  said  Com- 
"pany  is  by  this  Act  directed  to  enter  and  keep  the  names  and  additions  of  the  several 
"  proprietors  from  time  to  time  of  shares  in  the  said  undertaking,  with  the  number  of 
"  shares  they  are  respectively  entitled  to,  and  of  the  places  of  abode  of  the  several  pro- 
"  prietors  of  the  said  undertaking,  and  of  the  several  persons  and  corporations  who 
"  shall  ^m  time  to  time  become  proprietors  thereof,  or  be  entitled  to  shares  therein, 
"  shall  be  primd  facie  evidence  that  such  defendant  is  a  proprietor,  and  of  the  number 
"  and  amount  of  his  shares  therein." 

Section  196,  after  reciting  that  the  probable  expense  of  mq^ing  such  railwav  and 
other  works  thereby  authorised,  would  amount  to  the  sum  of  £600,000,  and  that  the 
sum  of  £492,500  and  upwards  had  been  already  subscribed  for  by  several  persons  under 
a  contract  binding  themselves,  their  heirs,  executors,  administrators  and  assigns,  for 
the  payment  of  the  several  sums  by  them  respectively  subscribed  for ;  enacted — "  That 
"the  whole  of  the  said  sum  of  six  hundred  thousand  pounds  shall  be  subscribed  for  in  like 
"  manner,  before  any  of  the  powers  given  by  this  Act  in  relation  to  the  compulsory 
"  taking  of  land  for  the  purpose  of  said  railway,  shall  be  put  in  force." 
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June,  and  another  in  the  ensuing  Septemher.  The  secondhand  third 
calls  were  never  paid  or  demanded ;  but,  by  a  resolutions  of  the  Directors 
in  October  1837,  they  postponed  said  second  and  third  calls;  and,  by 
another  resolution  in  January  1838,  they  annulled  them  altogether. 

The  plaintiffs'  case  having  closed,  Mr.  BtUcheUj  Q.  C,  for  the 
defendant,  submitted  that  the  defendant,  who  merely  held  the  scrip  of 
the  Company,  and  sold  and  transferred  that  to  another  before  the 
passing  of  the  Act  of  Parliament,  could  not  be  considered  a  propri- 
etor of  these  shares  at  the  time  of  filing  the  declaration ;  and,  secondly, 
he  submitted  that  there  could  be  only  a  verdict  for  the  sum  of  £16.  16s., 
the  amount  of  the  first  call,  upon  the  ground  that  the  other  calls  were 
made  by  Directors  who  were  not  competent  to  act,  not  being  qualified  as 
directed  by  the  96th  section  of  the  statute,  as  they  never  had  paid  the 
calls  which  became  due  in  June  and  September  under  the  resolution 
passed  in  the  previous  January  ;  that  they  were,  therefore,  not  competent 
in  the  first  instance  to  postpone,  or,  in  the  second,  to  annul  these  calls, 
or  to  do  any  other  act  as  Directors. 

The  sale  by  the  defendant  of  his  five  shares  was  then  proved,  and  the 
case  closed.  The  learned  Judge  directed  the  Jury  to  find  a  verdict  for 
the  plaintiffs  for  £84,  the  amount  due  for  calls  on  the  five  shares ;  and 
reserved  leave  to  defendant  to  move  to  have  it  turned  into  a  verdict  for 
the  defendant,  or  to  have  it  reduced,  if  the  Court  should  be  of  opinion 
that  Mr.  Hatchell's  objections,  or  either  of  them,  were  well  founded. 
They  accordingly  found  a  verdict  for  the  plaintiffs  for  £84. 

On  a  former  day,  a  rule  nisi  had  been  obtained  to  set  this  verdict  aside 
and  enter  a  verdict  for  the  defendant,  or  to  reduce  the  verdict  pursuant 
to  the  leave  reserved  at  the  trial ;  against  which — 


The  Solicitor' Genertd  (MooreJ  and  Mr.  Blake^  CLC,  with  whom 
was  Mr.  Leahy,  now  shewed  cause. — By  the  parliamentary  contract,  the 
defendant  was  clearly  liable  until  the  passing  of  the  Act  of  Parliament, 
and  could  not  have  got  rid  of  his  responsibility  by  transferring  them.  A 
contract  enabling  a  subscriber  to  do  so  would  be  void.  Joseph  v. 
Pebrer(a);  Duvergier  v.  Fellows  (b);  Blundell  v.  Winsor{c)\  Kid- 
weUy  Canal  Company  v.  Rahy  (d).  The  latter  case  is  also  an  authority 
to  shew  that  the  defendant  is  sufficiently  diescribed  as  "  proprietor  **  in 
the  declaration  :  and  The  Thames  Tunnel  Company  v.  Shelden  {e)  is  to 
the  same  effect.  They  also  relied  on  the  1st,  3rd,  92nd,  96th,  11 1th, 
121st  and  122nd  sections  of  the  statute. 

(a)  3  B.  &  C.  639 ;  S.  C.  5  Dowl.  &  R.  542,  and  1  C.  &  P.  341. 

{b)  6  Bing.  248,  267.  (c)  8  Sim.  601. 

{d)  2  Price,  93.  (#)  6  6.  &  C.  341 ;  S.  C.  9  Dowl.  &  B.  378. 
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Mr.  Hatchelly  Q.  C.y  and  Mr.  Maiey^  for  the  defendant,  contended, 
that  if  this  party  were  Uable  at  all  for  the  sums  sought  to  be  recovered 
from  him,  the  plaintifl&  have  mistaken  their  remedy,  in  bringing  an  action 
€1^  debt.  The  proper  course  would  be,  to  have  sued  him  upon  the  parlia- 
mentary contract  in  which  he  is  bound  by  hb  covenant.  It  would  be 
very  unjust  to  the  defendant  to  hold  him  liable  for  the  amount  of  those 
eaik  while  his  assignee  is  entitled  to  the  profits,  if  the  speculation  be  a 
successful  one. — [Pebrin,  J.,  intimated,  that  as  between  the  Company 
and  the  defendant,  the  defendant  would  be  entitled  to  the  pro6ts.] — 
The  defendant  could  not  be  considered  a  proprietor  unless  he  did  some 
act  after  the  passing  of  the  Act  of  Parliament  to  make  him  so;  and  in 
this  case  he  bad  no  connection  whatsoever  with  the  Company  from  some 
months  previous  to  the  passing  of  that  Act.  Fox  v.  Clifion  (a) ;  Bourne 
▼.  Freeih  (h)  ;  Dickinson  v.  Valp^  (c).  If  liable  at  all,  he  is  liable  as  a 
subscriber  and  not  as  a  proprietor :  and  the  Thames  Tunnel  Company  ?. 
Seldon  decided  that  a  proprietor  was  not  to  be  sued  as  a  subscriber,  and 
for  the  same  reason  a  subscriber  is  not  to  be  sued  as  a  proprietor. 
Moreover,  the  123rd  section  only  gives  this  action  against  owners  and 
proprietors,  and  not  against  subscribers.  They  have  not  declared  against 
m  as  subscribers,  but  as  proprietors,  and  they  have  failed  to  prove  that 
we  are  proprietors.  Upon  the  second  objection,  they  contended  that  the 
Directors  never  having  paid  the  call  due  in  June  1837,  were  disqualified 
trader  the  96th  section  when  they  made  the  subsequent  calls,  and  that 
the  latter  could  not,  therefore,  be  recovered  Against  the  defendant. 
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BiTBTON,  J.,  this  day  delivered  the  judgment  of  the  Court. 

Two  objections  were  made  at  the  trial  on  the  part  of  the  defendant, 
which  were  reserved  for  our  consideration  ;  first,  that  the  plaintiffs  did  not 
sustain  the  ayerment  in  their  declaration,  by  proving  that  the  defendant 
was  a  **  proprietor  ^  of  the  shares  m  question ;  and,  secondly,  that  the 
verdict  ought  to  be  reduced  to  the  amount  of  the  Jirst  call,  the  others 
having  been  made  by  Directors  net  duly  qualified  to  make  them.  The 
first  question  turns  upon  the  construction  of  the  statute  incorporating  this 
Company.  The  defendant  executed  the  parliamentary  deed,  and  thus 
made  himself  a  subscriber  to  the  amount  of  five  Glares ;  he  subsequently, 
aad  before  the  passing  of  the  statute,  sold  these  five  shares ;  but  did  he 
thereby  discharge  lumself  from  his  liabilities  to  the  Company  as  such 
subscriber,  or  cease  to  be  a  subscriber  to  this  undertaking  ?  By  and 
under  the  1st  section  of  the  Act,  subscribers  to  the  undertaking,  both 
those  who  were  such  before  the  passing  of  the  Act,  and  those  who  became 

(a)  6  Biog.  776 ;  S.  C.  4  M.  &  P.  676.    See  this  case,  also,  3  Moo.  &  S.  146,  and 

9  Bing.  115. 
(b)  9  B.&  C.  632;  S.  C.  Moo.  &  B.  613. 
(c)  10  6.  &  C.  128  ;  S.  C.  6  Moo.  &  B.  186. 
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such  afterwards,  are  constituted  members  of  the  Company  thereby  in* 
corporated ;  and  the  shares  which  before  were  only  scrip,  became  by  the 
3rd  section  of  the  Act  legally  vested  in  such  subscribers. — After  reading 
the  1st  and  3rd  sections,  his  Lordship  said — the  defendant  is  not  specially 
named  in  the  statute,  but  it  is  plain  that  he  is  a  member  of  the  Company 
by  virtue  of  the  shares  allotted  to  him,  and  liable  to  the  calls  legally  made 
on  account  of  such  shares,  unless  his  assignee  would  be  a  member  of  the 
Company  in  his  place,  and  as  such,  a  proprietor  of  these  shares  within  the 
meaning  of  the  statute.  It  is  plain  that  at  Common  Law  no  such  assign- 
ment would  be  valid,  and  accordingly  by  the  1 28th  section,  a  provision 
is  made  for  such  assignments  in  a  particular  way,  and  the  seller  is  held 
liable  as  before,  and  the  buyer  shall  have  no  interest  or  power  in  the 
Company,  until  a  memorial  of  the  transfer  be  perfected  in  the  manner 
therein  provided.  It  appears  from  the  196th  section  that  of  the  £600,000  ta 
be  subscribed  for  this  undertaking,  £492,500  had  been  previous  to  the  pass- 
ing of  the  Act  subscribed  for  by  several  persons  under  a  contract  binding 
them,  their  heirs,  executors,  administrators  and  €Uiign$ :  and  it  alsa 
appeared  in  evidence  that  the  defendant  was  one  of  those  who  had  sub- 
scribed to  that  £492,500.  As  the  shares  could  only  be  assigned  under 
some  statutable  provision,  we  are  bound  to  to  take  the  word  iusigiUt  when 
used  in  this  statute,  as  meaning  statutable  assigns ;  that  is  in  this  case 
<<  assigns '^  within  the  meaning  of  the  128th  section.  Had  the  assignee 
come  in  and  claimed  to  be  entitled  to  these  shares,  and  been  accepted 
by  the  Company  and  registered  as  the  proprietor  of  them  by  the  Company,- 
the  case  would  have  been  different ;  but  he  never  did  this — ^the  assignee 
never  claimed  his  rights  under  these  shares,  and  never  was  recognised  by 
the  Company,  or  registered  as  the  proprietor  of  these  shares,  but  the 
defendant  continued  as  the  registered  proprietor  thereof.  The  case  of 
The  Kidwelly  Canal  Company  v.  Raby  is  in  many  of  its  circumstances 
like  the  present,  and  was  decided  upon  a  statute  similar  to  the  one  we 
are  now  considering ;  and  the  case  of  The  Great  North  of  England 
Railway  Company  v.  Biddulph{a\  although  not  a  decision,  is  very 
important  upon  the  questions  raised  in  this  case,  as  the  observations  of 
Baron  Parke  in  that  case  bear  strongly  upon  the  question  I  have  been 
just  considering,  and  sustain  to  a  great  extent  the  view  which  the  Court 
has  taken  of  this  case,  in  coming  to  the  conclusion  that  the  plaintiffs  are 
entitled  to  hold  their  verdict.  Upon  the  second  point,  which  was  all  but 
abandoned  in  the  argument  of  this  case,  it  appears  to  us  that  the  resolu- 
tion after  being  rescinded,  was  as  if  it  never  had  been  made  ;  and,  there- 
fore, that  the  objection  upon  this  part  of  the  case  cannot  succeed,  and 
that  the  verdict  for  the  full  sum  must  stand. 

Rule  discharged  with  costs. 


(a)  7Mc€8.&  W,  243. 
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MAY  V.  HODGES. 

This  was  an  application  for  liberty  to  issue  a  scire  facias  against  certain 
persons,  who  were  stated  in  the  affidavit  to  have  been  members  of  the 
Agricultaral  and  Commercial  Bank  of  Ireland,  when  the  judgment  was 
obtained ;  and  also  that  they  still  continued  members.  The  judgment 
on  which  the  scire  facias  was  sought  was  obtained  against  Hodges,  the 
defendant,  as  one  of  the  Public  Officers  of  the  Bank. 

Mr.  NapieTy  in  support  of  the  application,  referred  to  the  6  G.  4, 
c.  42,  s.  18,  and  relied  upon  Cross  v.  Law  (a). 

Per  Curiam, — We  will  give  you  a  conditional  order. 

Mr.  Napier  contended,  that  upon  the  judgment  of  Lord  Abinger,  in 
Cross  V.  Lawy  p.  223,  the  scire  facias  might  issue  without  an  order  in 
this  case  ;  and  that  he  was,  therefore,  entitled  to  an  absolute  order. 

PsNHBFATHEB,  C*  J.,  on  this  day  (Jan.  16)  said,  that  upon  the  pro- 
duction  of  a  certificate  from  the  Stamp  Office  of  the  registry  of  members, 
pursuant  to  the  6th  and  7th  sections  of  the  statute,  an  absolute  order 
would  be  granted  for  leave  to  issue  the  scire  facias. 

Motion  granted. 

(a)  6Mee8.&  W.217. 


Jan.  14,  lA. 

"Where  a  judg- 
ment has  heen 
obtained 
against    the 
Pablio  Officer 
of  a  Joint 
Stock  Banking 
Company,  un- 
der   the  6  G, 
4,  0.  42,  8. 18, 
and   it  is 
sought  to  reco- 
ver the  amount 
of    the   judg- 
ment fh>m  anjr 
of  ^e    mem- 
bers of  such 
Company,  the 
proper  mode  of 
proceeding 
against  them  is 
by  scire /acku. 

When    the 
persons  pro- 
ceeded against 
were  members 
of  such  Com- 
pany when 
judgment  was 
obtained,   and 
still  continued 
so,    the  order 
for  leaTe  to  is- 
sue   the   scire 
facias  will  be 
absolute  in  the 
first  instance. 


BROWNE  V.  BRADY. 

Jan,  22,  26. 

This  vras  an  application  to  set  aside  a  verdict.    It  appeared  that  the    "^^ere  it  ap- 

peared  that  a 
defendant  allowed  judgment  to  go  by  default,  and  the  plaintiff  obtained    writofinquiiy, 

an  order  to  have  the  inquiry  to  assess  damages  sped  before  a  Judge,  upon  ^^dfered^  to  be 
the  usual  terms.  The  case  came  on  before  Pennefather,  C.  J.,  at  the  sped  before  a 
Sittings  after  last  Michaelmas  Term,  on  the  4th  of  December,  when  an    py^  ^^  ^ 

tumable  upon 
the  27th  of  No- 
vember, and  was  not  executed  until  the  4th  of  December,  but  the  Sittings  at  Nisi  Pritts 
commenced  on  the  26th  of  Noyember  : — Heldy  that  the  proceedings  were  regular,  and 
tiiat  the  verdict  should  not  be  disturbed  upon  the  ground  uiat  the  writ  was  out  of  return 
before  it  was  executed. 
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H.  T.  1842.  objection  was  made  that  the  writ,  which  was  returnable  upon  the  27th 
iiueen*8Bench.  ^f  November,  had  been  out  of  return  for  some  days.  The  Sittings  at 
Nisi  Prius  commenced  upon  the  26th  of  November.  The  case  pro- 
ceeded, and  the  damages  were  assessed,  but  the  plaintiff  was  put  under 
terms  not  to  issue  execution  until  after  the  first  four  days  of  the  ensuing 
Term. 

Mr.  NapigVt  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  the 
verdict,  grounded  upon  the  above  objection  $  against  which— 

Mr.  Monahany  Q.  C«,  and  Mr.  Macdonagh  now  shewed  cause,  and 
contended  that  all  the  proceedings  at  Nisi  Prius  had  relation  to  the  first 
day  of  the  Sittings.  Jacobs  v.  Minvani  (a) ;  Taylor  v.  Harris  (b). 
There  is  no  analogy  between  proceedings  upon  writs  of  inquiry  and  triab 
under  the  Trial  Act  in  England.  The  cases  of  Holdipp  v.  Otway  (c), 
Hewitt  y.Mantell(d)j  and  Bruce  y.  Bawlins(e)9  shew  the  nature  of 
the  proceedings  upon  writs  of  inquiry,  and  that  there  is  no  such  analogy 
between  them  and  trials  under  the  Trial  Act,  where  the  Sheriff  is 
substituted  for  the  Court*  Moreover,  the  defect  objected  to  is  cured 
by  the  Statute  of  Jeofails;  lies  r.Pitt(f);  Launder r,  Cripps(gr)i 
Maud  V.  Barnard  (h)  I  17  Car.  2,  c  8,  and  1  &  2  W.  4,  c  31, 
s.  16,  were  also  referred  to ;  and  it  was  moreover  contended  that  the 
defendant,  by  appearing  at  the  trial,  had  cured  any  irregularity  in  the 
writ. 

Mr.  Napiery  contra — By  the  1  &  2  W.  4,  c.  31,  s.  15,  the  writ  was 
returnable  upon  the  27th  of  November,  and  the  cause  was  tried  several 
days  after  that  day.  Upon  the  28th  the  Sheriff's  authority,  which  flows 
out  of  the  writ,  was  gone ;  he  was  Junctus  officii^  the  writ  being  out  of 
return.  It  could  not  be  executed  later  than  the  return  day  of  the  writ. 
Dyke  v.  Blakston  (t).  Under  the  3  &  4  W.  4,  c  42,  s.  17,  this  very 
question  arose  in  Mortimer  v.  Preedy  (A;),  and  it  was  decided  to  be  a 
good  objection  ;  and  it  is  also  noticed  in  Chitty's  Sum,  Pr.  124.  We 
have  not  waived  the  objection  by  appearing,  having  made  the  objection 
and  protested  against  the  case  being  proceeded  with.  Blissett  v.  Te- 
nant (I), 


(a)  7  T.  B.  81. 

(e)  2  Sannd.  107. 

(e)  3  Wils.  61. 

(^)2Str.947. 

(0  3LordBaym.l449. 


(6)  3  Bos.  &  P.  549. 

(<0  3  WiU.  373. 

(50  2  Lord  Baym.  1397. 

(A)  3  Burr.  813. 

{k)  3  M«M)i.  &  W.  603. 


(/)  6  Scott,  479, 
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PswHCFATHfiB^  C.  J^  sftid,  that  the  Court  were  clearly  of  opinion  H.  T.  1842. 

that  the  objection  was  not  tellable^  and,  therefore,  the  rule  ought  to  be  Queen^'Befwh. 
discharged.  browns 

Rule  diacharged,  with  costi.  v* 


BBADT. 


JAMES  RICHARD  DAY  v.  WILLIAM  SPREAD. 


1841. 

Jem.7y  10. 

1842. 

Jan,  96. 


Assumpsit  for  necessaries  for  the  support  and  maintenance  of  the  defend- 
ant's wife  and  child.  Pleas — first,  the  general  issue ;  and  second,  the 
Statute  of  Limitations. 


in   an   action 
for  recovery  of 
neceifsaries 
supplied  by  the 

This  case  was  tried  before  Sergeant  Greene  at  the  Cork  Spring  Assizes   J^'^^^^g**** 
of  1841.*  wife  during 

It  appeared  by  the  evidence  given  on  the  part  of  the  plaintiff,  that  the   from'h^T*W 
defendant  was  married  to  his  present  wife  (for  whose  maintenance  during   band,  which 
separation  from  her  husband,  and  that  of  her  child,  the  present  action  had    hare^be^ 
been  brought),  in  July  1826:  that  in  a  few  weeks  after  their  marriage   caused  by  ^e 
they  had  separated  ;  and  evidence  of  subsequent  co-habitation  in  January  -      - 

1827,  and  of  the  birth  of  a  child  in  September  1827,  was  also  given,  and 
it  was  then  proved  that  Mrs.  Spread  had  resided  with  the  plaintiff  for 
four  or  five  years  after  her  separation  from  the  defendant,  and  that  she 
and  her  child  had  been  maintained  and  supported  at  the  expense  of  the 
plaintiff  during  that  period.  Some  evidence  was  also  given  of  alleged 
cruelty  on  the  part  of  the  defendant,  which,  it  was  said,  caused  the  sepa- 
ration. The  defendant's  Counsel,  on  cross-examination  of  the  pliuntiff 's 
witnesses,  endeavoured  to  impeach  the  legitimacy  of  the  child,  who,  it 
appeared,  had  always  lived  with  the  mother  since  the  separation ;  and  ^«gc^  cruel- 
medical  evidence  was  given  to  shew  that  the  child  might  have  been  the  which  the  hus- 
offspring  of  the  husband,  considering  the  periods  of  the  alleged  noti'  ^*  jg^^*  ^^^ 
access  by  the  husband.  wife's  adul- 

Counsel  on  behalf  of  defendant  offered  in  evidence  a  decree  of  the  {q?'  ^^  ^"^^t, 
Consistorial  Court  of  Cork,  dismissing  a  suit  instituted  by  Mrs.  Spread  ^**  admissible 
against  her  husband  for  a  divorce,  on  the  ground  of  cruelty  and  desertion,  Peirin,  J.,^ 
and  also  attested  copies  of  the  proceedings  in  that  cause,  which  were  '^'^^' 
rejected  by  the  learned  Judge.  No  other  evidence  was  offered  on  the  is  not  res  inter 
part  of  the  defendant.  "l!  ftA«  U 

not  under  any 
legal  obligation  to  provide  for  the  support  of  his  child ;  and  to  make  him  liable  for  neces- 
saries supplied  for  the  maintenance  of  the  child,  there  must  be  a  contract,  express  or 
implied ;  nor  will  the  fact  that  the  fa^er  has  permitted  the  child  to  live  with  the  mother 
while  she  lived  apart  from  him,  be  any  evidence  that  she  is  an  agent  of  the  father  or 
that  she  has  any  authority  from  him  to  contract  debts  for  the  maintenance  of  the  cliild 
when  he  disputes  the  legitimacy  of  sndi  child.  ' 

*  Trial  at  Niti  Pn'ut^  1  Ir.  Cir.  Bep.  141. 


husband,  or  by 
his  causeless 
desertion    and 
abaudonment 
ofher:— jETeW, 
that  a  sentence 
of  an  Ecclesi- 
astical   Court, 
in  a  suit  by  the 
wife  for  a  di- 
vorce and  for 
alimony, 
grounded  upon 
the  hushana's 
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H.  T.  1842.  The  learned  Judge  told  the  Jury  that  the  husband  was,  during  the 
^^'^^  _*  co-habitation,  liable  for  necessaries  supplied  to  the  wife,  even  although 
^^^  she  should  have  misconducted  herself ;  that  in  case  of  separation,  where 

the  husband  actually  allows  and  pays  her  a  sufficient  sum  for  her  support, 
suitable  to  his  degree  and  curcumstances,  he  is  not  chargeable  even  for 
necessaries  furnished  to  her,  although  he  does  not  pay  such  sums,  if 
she  have  sufficient  means  of  her  own  ;  but  that  if  he  wrongfully  turn  her 
out,  or  be  guilty  of  personal  ill-treatment  or  cruelty  to  her,  so  that  she 
is  compelled,  from  reasonable  apprehensions  of  her  personal  safety,  not 
to  live  with  him,  or  if  he  deserts  her  without  just  cause,  he  is  liable,  if 
she  does  not  commit  adultery  ;  that  if  she  do  so,  and  he  on  that  account 
turns  her  away,  or  if  she  be  guilty  of  adultery  even  after  being  compelled 
by  his  cruelty  to  quit  him,  and  he  refuse  to  receive  her,  he  is  not  liable, 
even  though  he  himself  may  have  committed  adultery.  He  further  told 
them,  that  the  duty  of  a  parent  to  support  a  child  was  not  of  equal 
obligation  with  that  of  a  husband  to  maintain  his  wife ;  that  the  law  in 
the  former  case  does  not,  as  in  the  latter,  presume  an  authority  in  the 
child  to  contract  on  the  part  of  the  father,  and  that  to  make  him  liable, 
there  must  be  either  an  express  contract  or  circumstances  from  which  a 
promise  of  payment  may  be  inferred  ;  but  that  if  a  husband  separated  from 
his  wife  suffer  his  children  to  reside  with  her,  a  Jury  will  be  warranted  in 
inferring  an  implied  agency  in  the  wife  to  order  necessaries  for  such  chil- 
dren ;  that  the  evidence  to  sustain  such  agency  should  be  stronger  with 
respect  to  the  education  than  the  mere  maintenance  of  the  child.  He 
further  told  them  that  this  related  to  legitimate  children,  and  that  the 
law  presumed  the  child  of  a  married  woman  to  be  legitimate,  unless  it 
clearly  appeared  that  no  access  by  the  husband  could  have  taken  place 
within  such  a  period  as  to  render  it  possible  that  the  child  could  be  the 
offspring  of  the  husband. 

Counsel  on  the  part  of  the  defendant  objected  to  the  charge,  on  the 
ground  that  there  was  no  evidence  of  such  agency,  and  the  legitimacy  of 
the  child  being  disputed,  that  there  could  be  no  presumption  of  agency. 
The  learned  Judge  took  a  note  of  this  objection.  The  Jury  found  a 
verdict  for  the  plaintiff  for  £700 — £500  for  the  maintenance  of  the  wife, 
and  £200  for  that  of  the  child. 

On  a  former  day,  a  conditional  order  had  been  obtained  to  set  aside 
this  verdict  and  for  a  new  trial,  on  the  ground  that  the  learned  Judge 
was  wrong  in  rejecting  the  evidence  tendered  by  the  defendant,  and  also 
in  telling  the  Jury  there  could  be  a  presumption  of  agency  with  regard  to 
the  maintenance  of  the  child,  where  the  legitimacy  was  disputed — against 
which — 

Mr.  SnUthf  Q.  C,  and  Mr.  Henn,  for ,  the  plaintiff,  referred  to 
Bolton  V.  Prentice  (a)  I   BlackhanCs  case(b)i   Brownsuford  v.    Ed^ 

(a)  1  Sel.  N.  P.  379 ;  S.  C.  S  Str.  1314.  (b)  1  Salk.  390. 
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wardi  (a) ;  HUlyard  ▼.  Granthaniy  referred  to  in  that  case,  p.  246 ;  The   H.  T.  1842« 
Duchess  of  Kingston's  case  (b) ;  Hunt  v.  Be  Blaquiere  (c) ;  and  BuU.    Queen'sBench. 
N,  P.  244,  as  to  the  inadmissibility  of  the  evidence  tendered  by  the 
defendant;    and  to   Rawlins  v.    Vandi^ke  (d) ;    Pickering    v.   Gun- 
ning (tf),  in  support  of  that  part  of  the  verdict  for  the  maintenance  of 
the  child. 


Mr.  Bennett,  Q.  C,  and  Mr.  CoUins,  Q.  C,  with  whom  was  Mr. 
O'Shaughnessyy  for  the  defendant,  cited  and  relied  on  Wilson  v. 
Smith  (f) ;  Hunt  v.  Be  Blaquiere ;  Jones  v.  Bow  (g)  ;  Clews  v.  BcUh- 
wrst{h);  Dacostay,  VUla  Real(i);  Prudam  v.  PhiUips,  referred  to 
in  that  case ;  Rex  v.  Orimes  (Ar) ;  Rex  v.  The  Mayor  of  York  (I) ; 
Rex  T.  Hebden  (m) ;  Cooke  v.  ShoU  (n)  ;  Rex  v.  Plintan  (o) ;  Manby  v. 
Scott (p),  as  to  the  admissibility  of  the  evidence  tendered;  and  Cooper 
J.  Martin  (q)i  Urmston  v.  Newcofnen(r);  Mortimore  v.  Wright  (s); 
to  shew  that  a  contract  should  be  clearly  proved,  to  render  the  husband 
liable  for  the  support  of  his  child ;  and  that  Rawlins  v.  Vandyke  (d)  was 
not  an  authority  for  the  plaintiff,  the  legitimacy  of  the  child  being  dis- 
puted in  this  case. 


PCRRIN,  J. 

This  was  an  action  tried  before  Sergeant  Greene  at  the  last  Cork 
Spring  Assizes,  for  necessaries  supplied  for  the  maintenance  of  the 
defendant's  wife  and  child,  founded  on  his  alleged  misconduct  and  aban- 
donment ^f  his  wife ;  and  founded  also  upon  his  wilful  and  faultless 
separation  ft*om  her.  His  Lordship  having  stated  the  first  count  of  the 
declaration,  which  was  grounded  upon  the  ill-treatment  of  his  wife  by  the 
defendant,  said,  there  was  sufficient  evidence  upon  this  part  of  the  case 
to  go  to  the  Jury  to  sustain  the  plaintiff's  case,  and  that  for  that  reason 
there  was  no  ground  for  a  nonsuit.  The  defendant  offered  no  parol 
evidence,  but  he  produced  a  sentence  of  dismission  of  the  Consistorial 
Court  of  Cork,  dismissing  a  suit  instituted  by  her  against  the  defendant, 


Jon.  26« 


(a)  2ye8.  8eD.34d. 

(b)  3  Sm'f.  Leading  Cases,  434 ;  S.  C.  20  St  Tr.  354  ;  1  Leach,  C.  C.  146,  and 
1  East,  P.  C.  468. 

(c)  6  Bing.  660 ;  S.  C.  3  M.  &  P.  108.  (d)  3  Esp.  260,  262. 

(e)  Sir  W.  Jones,  182 ;  S.  C.  Palm.  628.  (fj  1  B.  &  Ad.  801. 

(g)  Carih.  226.  (A)  2  Str.  960. 

(t)  2  Str.  961.  (k)  6  Burr.  3601. 

(0  6  T.  R.  66,  72.  (m)  2  Str.  1109. 

(n)  6  T.  B.  266.  (o)  1  B.  &  Ad.  227. 

(p)  I  Ley.  4  ;  S.  C.  2  Sm's.  Leading  Cases,  246.  (^)  4  East,  76« 

(r)  4  Ad.  &  £.  899.  («)  6  Mees.  &  W.  483. 
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H.  T.  1842. 

QueefCsBench. 

V,         ■      y      I  / 

DAY 

V. 

SPREAD. 


for  a  divorce,  on  the  ground  of  cruelty^  and  the  proceedings  in  that 
cause  ;  and  it  was  contended  hy  the  learned  Counsel  for  the  defendant 
that  these  documents  ought  to  have  heen  received.  The  particulars  of 
these  documents  do  not  appear,  hut  it  does  appear  that  she  failed  to 
establish  cruelty  in  that  suit,  or  to  obtain  a  divorce,  and  consequently 
alimony.  In  that  suit,  the  right  to  alimony  came  in  question,  but  only 
incidentally,  for  it  alone  could  not  be  the  subject  of  such  a  suit.  It  has 
not  been  argued  that  the  other  documents  were  evidence,  but  only  that 
the  sentence  was  evidence,  and  that  it  would  disprove  the  alleged  miscon- 
duct of  the  defendant.  The  Counsel  for  the  plaintiff  objected  to  this 
evidence  upon  two  grounds :  6rst,  that  it  was  res  inter  alios  acta  ;  and> 
secondly,  that  it  was  not  a  decision  upon  the  matter  in  controversy  in  this 
action,  the  fact  of  abandonment  and  desertion  of  the  wife  by  the  husband 
not  having  been  directly,  but  only  collaterally,  in  issue  in  that  suit ;  and, 
at  best,  to  be  only  inferred  from  the  decision.  As  to  the  first  ground, 
I  am  of  opinion  that  it  is  wholly  untenable,  and  that  it  is  not  res  inter 
alios  acta.  If  this  had  been  a  sentence  against  her  in  a  suit  of  jactitation 
of  marriage  or  a  divorce,  it  would  plainly  have  been  evidence  in  this  suit 
against  the  plaintiff,  according  to  the  opinion  of  Bailey,  J.,  in  Keegan  v. 
Smith  (a)  and  Hervejfs  case  (b)  ;  Jones  v.  Bow  (c) ;  BlackhanCs  case  (rf). 
But  the  second  objection  leads  to  a  very  different  consideration,  and  that 
is,  whether  this  sentence  was  a  judgment  directly  upon  the  matter  in 
issue  in  the  present  action — that  is,  whether  a  sentence  deciding  that  she 
had  not  established  her  right  to  a  divorce  for  cruelty,  and  consequent 
alimony,  and  that  he  had  not  established  his  right  to  a  divorce  for  adul- 
tery, would  oe  admissible  evidence  to  disentitle  her  to  necessaries,  or  to 
disprove  that  degree  of  misconduct  on  his  part  and  abandonment  of  his  wife, 
which  was  proved  in  this  case.  If  it  were  a  direct  decision  that  she  was 
not  entitled  to  alimony,  it  would  appear  to  me  to  be  directly  upon  the 
point  in  this  case,  if  alimony  can  be  obtained  in  that  Court  in  a  case  of 
causeless  separation ;  but  alimony  could  only  be  decreed  to  her  in  that 
suit  in  the  event  of  her  obtaining  a  divorce  for  cruelty ;  and  dismissing 
that  suit  is  only  deciding  that  she  was  not  entitled  to  such  divorce,  and 
consequently,  not  entitled  to  alimony.  It  does  not,  therefore,  in  my 
mind  bear  directly  upon  the  point,  and  for  this  reason  I  think  the 
learned  Judge  was  right  in  rejecting  this  evidence.  The  observations  of 
Lord  Chief  Justice  De  Grey,  in  the  Duchess  of  Kingston's  case  (e), 
<<  that  the  judgment,  neither  of  a  concurrent  nor  an  exclusive  juris- 
<<  diction,  is  evidence  of  any  matter  which  came  collaterally  in  question, 
^'  though  within  their  jurisdiction  ;  nor  of  any  matter  incidentally  cogni- 


(a)  6  B.  &  C.  3/6 ;  S.  C.  8  Dowl.  &  R.  118. 
(c)  Carth.  226. 

{e)  20  St.  Trials,  638. 


(b)  Pea][eonEv.  76.* 
(d)  1  Salk.  290. 
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«*Mble;  nor  of  any  matter  to  be  inferred  by  argument  from  the  H.  T.  1842. 
"  judgment  f  and  the  same  rule  was  acted  on  in  BlackharrCs  case  (a).  This  Que?n*sB<mcA. 
rule  is  not  only  thus  established  by  authority,  but  it  is,  in  my  mind,  dj^y 

founded  in  excellent  reason,  for  it  would  be  exceedingly  inconvenient  to 
bold  that  matters  of  inference  which  were  not  directly  decided  upon, 
though  cognizable  in  the  case,  should  be  supposed  to  be  governed  by  the 
decision  ;  for  while  the  matter  adjudicated  upon  is  certain,  the  grounds 
of  the  adjudication  are  frequently  uncertain  ;  and  it  would  be  manifestly 
unjust  to  allow  that,  and  not  to  give  her  a  right  to  rebut  that  evidence,  and 
say  that  he  did,  without  cause,  desert  and  abandon  her.     Therefore,  not 
being  a  decision  directly  upon  the  point  in  issue,  as  not  directly  deciding 
that  she  was  not  entitled  to  alimony ;  but  as  that  is  only  to  be  inferred 
from  the  decision,  it  does  not  contradict  the  plaintiff's  evidence,  and  it 
is,  therefore,  in  my  mind  within  the  words  and  reason  of  the  case  to 
which  I  have  referred,  and  was  clearly  inadmissible.     This  case  is,  there- 
fore, plainly  distinguishable  from  the  cases  I  have  referred  to  above — 
Henrtfi  case  and  Jones  v.  Bow  ;  and  also  from  Keegan  v.  Smith  (&),  to 
which  I  have  been  referred  by  my  Brother  Crampton ;  and,  therefore, 
upon  the  grounds  I  have  already  stated,  I  am  of  opinion  that  the  verdict 
for  £500  for  necessaries  supplied  to  Mrs.  Spread,  ought  not  to  be  disturbed. 
With  respect  to  the  verdict  of  £200  for  the  maintenance  of  the  child,  I 
think  the  learned  Judge  was  wrong  in  applying  to  this  case  thd  doctrine 
of  Lord  Eldon,  in  Rawlins^  v.  Vandyke.     I  do  not  think  that  upon  the 
facts  in  this  case,  the  defendant  disclaiming  the  child  as  he  did,  and 
suffering  ^r  to  remain  with  her  mother,  constituted  the  latter  his  agent, 
or  authorised  her  to  contract  debts  for  its  maintenance  ;  and  I  feel  bound 
by  Mortimore  t.  Wright  to  hold,  that  there  was  no  evidence  to  go  to  the 
Jury  upon  this  part  of  the  case,  and  that,  therefore,  the  verdict  of  £700 
for  the  plaintiff,  ought  to  be  reduced  to  the  sum  of  £500 ;  a  father  being 
only  bound  by  contract  to  support  his  child,  and  not  being,  as  in  the  case 
of  his  wife,  under  a  legal  obligation  to  do  so. 


CBABiPTON,  J. 

Although  I  differ  from  my  Brother  Perrin,  I  feel  by  no  means  a  strong 
opinion  upon  the  correctness  of  the  conclusion  to  which  1  have  come,  in 
holding  that  the  verdict  ought  to  be  set  aside.  Mrs.  Spread  has  no 
allowance  from  her  husband,  and  under  such  circumstances,  the  husband 
would  be  bound  to  support  his  wife,  unless  she  has  voluntarily  sepa- 
rated from  him,  or  has  committed  adultery.  It  is  also  plain  (hat  if  she- 
live  apart  from  her  husband  in  consequence  of  his  misconduct,  that  she  is 
entitled  to  necessaries,  and  the  party  supplying  them  is  entitled  to  recover 
the  amount  of  them  from  the  husband.     So  far  as  the  verdict  in  this  case^ 


(a)  I  Satk.  290. 


{b)  6  B.  &  C.  377. 
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H.  T.  1 842.  relates  to  necessaries  supplied  for  the  child,  it  b  admitted  on  all  hands 
QueenyBench.  ^y^^^  ^)^^i  ^^^  ^f  ^]^q  verdict  cannot  stand ;  the  manner  in  which  the  ver- 
DAY  diet  has  been  taken,  however,  does  not  require  that  there  should  he  a 

new  trial  upon  that  ground,  as  the  damages  in  respect  to  the  wife's  main- 
tenance, and  those  in  respect  to  the  child's,  are  separately  assessed.  With 
respect,  however,  to  the  admissibility  of  the  evidence  rejected,  there  is  a 
a  serious  question.     The  sentence  offered  to  be  given  in  evidence,  was  a 
dismissal  in  a  suit  instituted  by  the  wife,  for  a  divorce  and  alimony  on  the 
ground  of  cruelty ;  the  defendant  set  up  in  that  suit  a  charge  of  adultery 
against  Mrs.  Spread ;  but  the  sentence,  in  my  opinion,  amounts  to  no- 
thing more  than  a  dismiss  of  Mrs.  Spread's  suit,  and  so  far  proves  that 
she  then  fuled  to  establish  cruelty  against  her  husband.     It  must  be 
admitted  that  this  sentence  could  be  no  bar  against  proof  given  at  the 
trial,  of  the  defendant's  misconduct ;  but,  upon  the  other  hand,  as  we 
find  by  the  report,  that  cruelty  on  the  defendant's  part  was  asserted  by 
plaintiff  and  denied  by  defendant,  I  cannot  say  that  it  is  illegal  or  irre- 
levant to  shew  that  this  charge  was  made  and  attempted  to  be  proved  on 
a  former  occasion,  and  in  reference  to  the  same  period  of  time,  and  that 
it  was  not  substantiated.     When  I  say  it  is  admissible,  I  do  not  mean  to 
say  it  is  conclusive ;  and  this  is  an  answer  to  most  of  the  cases  cited 
against  the  admissibility  of  this  evidence.     In  Keegan  v.  Smithy  such 
evidence  was  received ;  that  case  does  not  supply  an  authority  in  this 
cme ;  but  it  proves  that  sentences,  like  the  sentence  in  the  present  case, 
are  admissible  in  an  action  brought  by  a  third  person.  In  JRes  v.  FUntan, 
a  similar  sentence  was  also  admitted  in  evidence,  although  it  #i»  no  bar 
to  the  plaintiff's  action;  and  although  in  the  present  case  the  sentence  is 
not  conclusive  of  any  thing,  but  that  such  a  suit  was  instituted  and  failed, 
it  might  be  relevant  upon  the  question  whether  the  separation  was  caused 
by  the  wife's  misconduct,  or  upon  the  amount  of  damages  which  the  Jury 
ought  to  give,  if  they  determined  to  give  any.     As  to  its  being  res  inter 
alios  acta^  that  objection  is  answered  by  the  language  of  Bailey,  J.,  in 
Keegan  v.  Smithy  to  which  my  Brother  Perrin  has  ahready  referred ;  and, 
as  according  to  the  learned  Judge's  language  in  that  case,  Mrs.  Spread 
may  be  considered  as  suing  in  the  present,  her  own  act  in  having  insti* 
tuted  that  suit  would  be  evidence  against  her,  to  that  extent  at  least* 
Would  not  this  sentence  be  evidence  against  her,  if  she  instituted  a  new 
suit  of  the  same  kind  in  the  B^cclesiasticaL  Court  ?  perhaps  not  conclusive, 
but  some  evidence  against  her.     BlackJuim's  case  has  been  very  much 
relied  on,  and  I  admit  that  case  was  rightly  decided ;  but  in  that  case  it 
was  merely  decided  that  the  grant  of  an  administration,  although  con- 
clusive as  to  the  fact  of  such  administration  being  granted,  yet  that  it  was 
not  conclusive  as  to  the  collateral  fact  of  a  marriage  upon  which  that 
administration  was  founded  ;  but  the  administration  was  given  in  evidence 
in  that  case  ;  and  so  in  the  present  case,  this  sentence  is  conclusive  as  to 
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such  a  suit  having  heen  instituted,  and  having  failed;  but  it  is  not,  I  H.  T.  1842. 
admit,  conclusive  for  any  other  purpose :  but  is  it,  for  that  reason,  wholly  QueeiCaBeneh. 
inadmissible?  It  is  only  upon  the  ground  that  this  sentence  was 
totally  irrevelant  to  the  matter  in  controversy,  that  this  sentence  could, 
in  my  mind,  be  rejected  ;  and  for  the  reasons  I  have  already  stated,  I 
come  to  the  conclusion  that  it  was  wholly  irrelevant ;  and  I  am,  there- 
fore, of  opinion  that  there  ought  to  be  a  new  trial.  As  this  has  been 
rendered  necessary,  however,  by  the  mistake  of  the  learned  Judge,  I 
think  it  ought  to  be  without  costs. 

BuBTON,  J.,  concurred  in  opinion  with  his  Brother  Crampton. 

In  my  opinion  the  evidence  should  have  gone  to  the  Jury,  with  the 
learned  Judge's  directions  as  to  the  effect  it  ought  to  have  upon  them. 
The  question  as  to  the  admissibility  of  this  evidence,  is  one  of  very  great 
nicety ;  and  it  is  impossible  for  me  to  add  any  thing  to  what  has  been 
already  said  upon  it.  The  plaintiff',  in  an  action  like  the  present,  stands 
precisely  in  the  sam6  position  as  if  the  wife  were  plaintiff,  whose  sepa- 
ration from  her  husband  is  the  foundation  of  the  claim ;  and  he  is  bound 
to  justify  that  separation,  and  is  also  bound  by  the  acts  of  the  wife,  pre- 
cisely as  she  herself  would  be  bound,  if  she  instituted  this  action.  This 
being  the  case,  would  this  sentence — pronounced  in  a  former  suil 
instituted  by  the  wife,  and  founded  upon  the  cruelty  of  the  husband,  and 
seeking  alimony — ^be  evidence  against  her  in  a  subsequent  suit  instituted 
for  the  same  purpose,  and  resting  upon  the  same  allegation  of  cruelty  ? 
I  have  n<^doubt  it  would!  I  do  not  mean  that  it  would  be  evidence 
sufficient  to  conclude  the  claim  she  might  make,  but  it  would  be  evidence 
to  lessen  and  detract  from  her  claim.  The  plaintiff  is  precisely  in  the 
same  position ;  and  I  do,  for  that  reason  think,  that  it  would  be  also 
evidence  against  him. 

Rule  absolute  without  costs. 
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H.  T.  1842. 

Queen'sBench, 


1841. 

Noo.  4. 

1842. 

Jan.  81. 

"Where  it  ap- 
peared that  A., 
who   lived   in 
illicit    iDter- 
ooursewithB.y 
was   put   into 
postession  of 
part   of  the 
eetate  of   the 
latter  in  1798; 
that  B.  died  in 
1829.  and  C, 
his  illegitimate 
•on   hy    A., 
•ncceeded   to 
B.'s  estates 
under  his  will ; 
that    A.   still 
continued   to 
hold   the  pre- 
mises rent  n-ee 
nntil  January 
1840,  when  she 
gave   np    the 
possession     of 
the   lands     to 
C.'s   steward 
hy   twig    and 
sod,    and    left 
the    premises ; 
Irat  her  daugh- 
ter-in-law and 
her    husband, 
who  were  re- 
siding  in  the 
house  with  her 
fbr  a  number 
of  years   still 
continued    in 
possession     of 
the  premises — 
C.   naying 
brought    an 
ejectment  open 
tiie  titie; 
Held,  that  he 
was  barred  l^ 
the    operation 
of  the  3  &  4 
W.  4,    c.   37 
(Statute  of  Li- 
mitations), and 
could  not  main- 
tain his  eject* 
ment 


JOHN  JACK,  Lessee  of  WILLIAM  DE  MONTMORENCY 

and  others 

V. 

WILLIAM  WALSH  aad  wife. 

EjECTBfENT  on  the  title. — This  was  an  ejectment  on  the  title,  to  recover 
a  house  and  some  acres  of  land,  part  ef  the  lands  of  Upperwood  in  the 
county  of  Kilkenny.  The  case  was  tried  before  Richards,  B.,  at  the 
Spring  Assizes  1841.  The  first  witness,  Mary  Buggy,  proved  that  she- 
went  to  live  in  this  house  in  the  year  1798,  and  continued  to  reside  there 
for  more  than  forty  years,  but  she  had  nothing  to  say  to  the  lands, 
except  as  to  a  small  garden  belonging  to  the  house;  that  Haddock 
Morris,  her  son,  lived  in  the  house  and  managed  the  land  ;  that  the 
defendant,  Catherine,  was  his  wife  and  lived  in  the  house  with  them  ; 
that  Walsh,  shortly  after  Haddock's  death,  married  the  defendant  Cathe- 
rine, and  lived  with  them  in  the  house  for  about  twelve  years  before 
witness  gave  up  the  possession.  It  also  appeared  that  witness  and  the 
late  Sir  William  De  Montmorency  carried  on  an  illicit  intercourse,  and 
that  the  lessor  of  the  plaintiff  was  the  offspring  of  that  intercourse  ;  that 
iometime  longer  than  a  year  before  the  bringing  of  the  ejectment  she 
gave  up  the  possession  of  the  house  and  garden  by  sod  and  tw%,  and  on 
that  day  left  the  premises ;  but  Walsh  -  and  wife  remained  in  possession 
of  the  house,  garden,  and  land,  up  to  the  time  of  the  bringing  of  the 
ejectment.  Sir  William  always  paid  the  cesses  charged  on  these  pre- 
mises. 

The  Counsel  for  the  defendant,  amongst  other  objections,  contended 
first,  that  the  lessor's  right  to  recover  was  barred  by  the  Statute  of 
Limitations;  and  secondly,  that  there  ought  to  have  been  a  demand 
of  possession.  These  objections  were  reserved,  and  under  the  direction 
of  the  learned  Judge,  the  Jury  found  for  the  plaintiff  as  to  the  lands,  and 
for  the  defendant,  as  to  the  house  and  garden. 

A  conditional  order  having  been  obtained  to  set  this  verdict  aside,  and 
have  a  nonsuit  entered  upon  the  points  saved — 

Mr.  HatcheUy  Q.  C,  and  Mr.  Brewster^  Q.  C ,  with  whom  was  Mr. 
ff,Martley,  Q-C,  now  shewed  cause  against  making  that  order  absolute.. 
There  was  no  pretence  of  any  title  in  the  defendant,  but  that  arising 
from  a  bare  permission  to  Mrs.  Buggy  to  remain  in  the  house.  The  objec- 
tion as  to  the  want  of  a  demand  of  possession,  is  wholly  untenable :  it  is 
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laid  down  in  2  PhU.  on  Evidence^  7th  ed.  271,  that  such  a  demand  is 
not  required  from  a  person  who  has  a  mere  permissive  occupation  in  the 
premises  sought  to  be  evicted.  And  as  to  the  objection  founded  upon 
the  Statute  of  Limitations,  that  either  cannot  be  sustained ;  Jackson  v. 
WUkimon  (a)  decides,  that  any  acknowledgment  of  a  permissive  occu- 
pation of  the  premises,  will  prevent  the  Statute  of  Limitations  from 
running ;  citing  Bull^  N.  P.  104,  where  it  was  so  held,  even  if  the 
acknowledgment  were  made  one  hundred  years  after  the  commence- 
ment of  such  permissive  occupation.  The  same  principle  is  ruled  in 
Doe  dem.  Souter  v.  HuU(h)  ;  Thompson  v.  Clarke  {c)  ;  and  Doe  dem. 
Thompson  v.  Thompson  (d).  The  last  case  is  a  very  strong  case  in  our 
favour,  and  decides  that  the  defendant  cannot  claim  any  title  under  the 
3  &  4  FF.  4,  c.  27.  There  never  was  such  a  possession  of  the  premises 
in  question  in  Mrs.  Buggy,  as  would  constitute  a  tenancy  at  will ;  that  is, 
she  never  had  such  an  exclusive  possession  of  the  premises  until  the  will 
was  determined,  as  would  constitute  such  a  tenancy ;  and  it  is,  therefore, 
unnecessary  to  argue  upon  the  effect  of  the  Statute  of  Limitations  upon 
such  tenancies.  She  held  these  premises  just  as  Sir  William  De  Mont- 
morency's gate-keeper  holds  his  house.  Sir  William  De  Montmorency 
paying  the  charges  upon  the  land ;  and  can  it  be  contended  that  such 
a  person  acquires  the  fee  by  a  permissive  occupation  of  it  for  twenty 
years? 


H.  T.  1842. 
Queen*sBench* 


Messrs.  James  Dwyer  and  David  Lynchy  contra. 

It  was.  proved  that  the  late  Sir  William  De  Montmorency  gave 
these  premises  to  Mrs.  Buggy  for  her  support.  The  objection, 
founded  upon  the  Statute  of  Limitations,  b  clearly  with  us.  The 
facts  are,  that  Mrs.  Buggy  held  these  lands  for  forty  years,  taking 
the  profits  of  the  land,  we  admit,  as  tenant  at  will,  but  her  tenancy 
was  clearly  a  tenancy  at  will;  Anonymous (e) ;  WoodfaU^s  Z.  8f  T. 
155;  Com.  Dig.  Estate^  111.  In  January  1840  she  gave  up  the 
possession  by  sod  and  twig ;  and  upon  these  &cts  we  will  demonstrate 
that  the  lessor  of  the  plaintiff'  had  no  title  to  these  premises  in  January 
1840.  The  2nd  section  of  the  3  &  4  W.  4,  c.  27,  makes  twenty  years  a 
bar,  after  the  time  at  which  the  right  to  make  an  entry  or  distress,  or 
to  bring  such  action,  shall  have  first  accrued  to  some  person  through 
whom  he  claims ;  and  the  7th  section  of  ^the  statute  proves  that  period 
was  the  day  upon  which  Mrs.  Buggy's  tenancy  commenced,  or  one  year 
after  that  day.      These  two  sections  shew  that,  as  the  law  now  stands,  a 


(a)  3  6.  &  C.  413. 
(c)  8  B.  &  C.  717. 


ijb)  3  DowL  &  By.  88. 
{d)  6Ad.&£.731. 


(e)  3  Salk.  233. 
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H.  T.  1841.   permissive  occupation  of  the  rents  and  profits,  after  twenty  years,  is, 
Queen'tBeMk.   ^^^^^  ^y^^  ^^^  section,  a  bar  to  the  right  of  the  landlord.     The  whole 
JACK         doctrine  of  adverse  and  non-adverse  possession,  is  swept  away;  and 
^*  possession,  whether  adverse  or  not,  without  an  act  acknowledging  tenancy, 

which  is  settled  by  the  I4th  section,  operates  as  a  bar  to  the  right. 
A  new  bar  is  thus  made  by  a  non-adverse  possession,  and  a  bar  ex 
post  fictOf  but  to  prevent  hardships  thereby,  the  16th  section  gives 
five  years  after  the  passing  of  the  Act,  during  which  proceedings  might 
have  been  taken  in  cases  where  the  possession  was  not  adverse  before 
the  recent  statute;  Lessee  (y Sullivan  v.  M^Swiney (a).  Therefore, 
in  1838  the  bar  of  the  statute  had  run  completely  agunst  the  lessor  of 
the  plaintiff;  and  under  the  34th  section  his  right  was  then  extinguished ; 
that  is,  hb  estate  in  these  lands  was  gone  in  1838 ;  Nepean  v.  Doe  {h)  ; 
Shelf,  on  Eeal  PropeHy,  179;  Haye^  Conv.  268;  2  Sug.  Vend.  ^ 
Purch.  351,  and  Doe  dem.  Thompson  v.  Thompson,  is  rather  with  us 
than  against  us.  If  this  were  so,  and  that  the  lessor's  title  were  extin- 
guished in  1838,  how  has  it  been  since  revived?  In  1840  he  was  a 
mere  stranger  to  these  premises ;  Mrs.  Buggy  was  then  owder  in  fee ; 
what  title,  therefore,  had  the  lessor  when  he  brought  his  ejectment  ? 
He  relied  upon  his  title  as  devisee  under  his  father's  will ;  he  cannot  now 
shift  his  ground,  and  it  is  plain  he  can  rely  on  no  such  title  now.  Even 
if  he  could  rely  upon  a  title  derived  through  Mrs.  Buggy,  it  would  not 
help  him.  Unless  she  did  some  act  that  amounted  to  a  feoffment,  it 
could  not  be  of  any  avail.  Any  act  of  hers  could  not  amount  to  a  sur- 
render in  fact  or  by  operation  of  law,  for  the  lessor  had  not  at  the  time 
any  estate  in  the  lands.  Neither  could  her  act  amount  to  a  feoffment,  for 
two  reasons :  first,  no  words  of  feoffment  were  used,  for  she  only  pur- 
ported to  give  up  possession,  and  not  to  pass  an  estate ;  4  Cosn.  Dig.  T. 
Deed,  c.  46,  4 ;  and,  secondly,  because  the  authority  to  receive  is  not 
only  not  proved,  but  negatived  by  the  evidence :  the  steward  went  to 
receive  possession,  not  to  take  livery.  4  Com.  Dig.  T.  Deed,  48,  4.  As 
to  the  want  of  a  demand  of  possession,  it  appears  that  Walsh  was  in  the 
possession  of  the  house  and  premises  when  Mrs.  Buggy  delivered  up  the 
possession.  She  goes  away,  and  he  continues  in  possession,  being  in 
lawfully  under  Mrs.  Buggy,  and  so  continued  for  a  year.  Under  these 
circumstances,  a  demand  of  possession  was  clearly  necessary  before  an 
ejectment  could  be  sustained.  Doe  dem.  Gates  v.  SomerviUe  (c) ;  Lessee 
of  Wintercastle  v.  Newcomen  (d) ;  Lessee  of  Lewis  v.  Beard  (e) ;  Adams 
on  Eject.  107,  121. 

(a)  3  Ir. Law  Rep.  89;  S.  C.  Longf.  &  T.  HI. 
(b)  Sm.  Leading  C.  416.  (c)  6  B.  &  C.  1S6. 

(d)  4  Law  Bee.  N.  S.  100.  See,  «]m,  IbuL  15L  (#)  IS  East,  310. 
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Burton,  J.  H.  T.  1 842. 

This  was  an  ejectment  upon  the  title  for  a  house  and  some  acres  of  Q^^^'tBench. 
land.  The  declaration  contained  four  demises,  but  at  the  trial  one  in  the 
name  of  William  De  Montmorency  was  alone  relied  on.  There  was  a 
verdict  for  the  lessor  of  the  plaintiff  as  to  the  land,  subject  to  several 
objections  on  the  part  of  the  defendant ;  and  for  the  defendants  as  to  the 
house.  It  will  be  unnecessary  for  me  to  consider  any  of  these  objections 
but  that  arising  upon  the  Statute  of  Limitations,  which,  in  our  opinion, 
entitles  the  defendant  to  have  the  verdict  set  aside,  and  have  a  nonsuit 
entered.  The  premises  in  question  were  a  part  of  the  estates  of  Sir 
William  De  Montmorency,  who,  it  appeared,  carried  on  an  illicit  in- 
tercourse with  a  person  named  Mary  Buggy,  and  that  in  1798  he  put 
her  into  possession  of  the  premises,  the  subject  of  the  present  action, 
where  she  remained  for  nearly  forty  years.  Sir  William  De  Mont- 
morency died  in  1 829»  when  the  lessor's  title  accrued'  under  the  will 
of  the  former.  Mrs.  Buggy  continued  in  possession  until  about  a  year 
before  the  trial,  when  she  gave  up  the  possession  thereof  to  the 
steward  of  the  lessor  of  the  plaintiff  by  sod  and  twig,  but  did  not  give 
up  actual  possession.  She  afterwards  left  the  premises,  and  the  defend- 
ants, one  of  whom  was  her  daughter-in-law  and  the  other  the  husband 
of  the  latter,  who  had  resided  with  Mrs.  Buggy,  refused  to  give  up  the 
possession,  and  thereupon  the  present  ejectment  was  brought ;  and  as  I 
have  already  stated,  a  verdict  was  obtained  by  the  lessor  for  the  recovery 
of  the  lands.  The  defendants  contended  that  a  nonsuit  should  be  entered 
for  them,  upon  the  ground  that  the  title  to  the  house  and  land  vested 
absolutely  in  Mary  Buggy  under  the  3  &  4  9F1 4,  c.  27.  We  are  of  opi- 
nion that  the  defendants  are  entitled  to  have  a  nonsuit  entered  upon  this 
ground,  and  that  the  possession  of  Mrs.  Buggy  cannot  be  considered  as 
the  possession  of  a  servant  or  gate-keeper,  within  which  it  was  attempted 
to  bring  it.  She  is  neither  to  be  regarded  in  the  light  of  a  friend  or 
dependant,  according  to  the  language  in  2  Sug.  Vend,  Sf  Purch.  36 1 ;  nor 
is  it  at  all  necessary  that  the  possession,  to  confer  title  under  the  late 
Statute  of  Limitations,  should  be  an  adverse  possession.  Nepean  v. 
Doe  (a) ;  2  Sugd,  Vend,  fy  Purch.  349-  That  statute  has  put  an  end  to 
the  doctrine  of  adverse  possession,  except  in  respect  to  cases  coming 
within  the  15th  section,  which  does  not  apply  to  this  case.  Upon  these 
grounds,  we  are  of  opinion  that  the  verdict  for  the  lessor  of  the  plaintiff 
must  be  set^aside,  and  that  a  non-suit  must  be  entered,  but,  under  the 
circumstances,  without  costs. 

Rule  for  nonsuit  absolute. 


(a)  2  Mees.  &  W.  894. 


2  L 
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Nov.  19,  20. 


WRIGHT  V.  MURPHY. 


The  7  G.  4,  c.  ASSUMPSIT — This  was  an  action  of  cusumpsit  brought  by  the  plaintiff 

is  anXgoug  to  *^  ®"®  ^^  ^^®  public  officers  of  the   Liverpool  Banking  Company,  for 

thelrishBank-  iY^q  recovery  of  the  amount  of  two  bills  of  exchange,  alleged  to  be  due 

4,  c.  42),  is  a  to  the  company  as  indorsees  thereof.      In  the  introductory  part  of  the 

^e^^mh^'sec^  declaration  it  was  stated,  that  the  action  was  brought  by  the  plaintiff,  as 

tion*   of  that  such  public  officer,  "  according  to  the  form  and  effect  of  the  statute,  iu 

tends    to   ao-  ^^^^  ^^^®  made  and  provided  ;'*  the  bills  were  stated  to  have  been  in- 

t^^i   i^"J?^^*  dorsed  to  the  Company,  and  the  promises  to  have  been  made  to  them. 

welladiDEng-  The  defendant  demurred  specially  to  the  first  count,  upon  the  ground 

therefore"  the  *^*'  ^*  ^^  °^'  ^^®^  *"3^  ^'^^®  ^^  interest  in  the  plaintiff,  to  or  in  the  bill 

public  officer  therein  mentioned,  and  that  it  did  not  allege  any  indorsement  to  him. 
of  an  Eoglish  t  •   j      •     j 

Company    es-         Joinder  in  demurrer. 

tablished  un- 
der thatstatnte 
may,  as  snch,        Mr.  Richard  Cotton  Walker,  in  support  of  the  demurrer. 

hr"lrelamf  for  ^°  ^^^^  ^^^  ^^^  plaintiff  sues  under  a  sUlute,  as  the  public  officer  of 
debts  dne  to  the  Liverpool  Banking  Company,  and  he  does  not  set  out  the  statute, 
without  speci-    '^^^  Statute  within  which  this  case  falls  is  a  private  statute,  and  as  such 

ally  setting  out   Jt  ought  to  have  been  set  out  in  the  declaration.     Acts  which  concern 

the  statute  in  , 

the    deciara-     trade  in  general,  are  public  Acts,  but  those  which  refer  to  particular 

^°°'  trades  are  private ;  BoUancTs  case  (a) ;    Rex  v.  Larwood  (h)  ;  Dwar. 

on  Stat.  629*     Moreover,  the  provisions  of  this  statute  are  contrary  to 

the  Common  Law,  and  should  for  that  reason  be  strictly  construed ;  nor 

is  there  any  thing  in  the  act  to  extend  its  operation  to  Ireland ;  and  in 

Brandling  v.  Barrington  (c)  a  very  strong  opinion  was  expressed  against 

extending  the  enactments   of  a  statute  by  giving  to  it  an  equitable 

construction. 

Mr.  Napier,  and  Mr.  Bamilton  Smythe,  in  support  of  the  declaration, 
contended  that  the  7  G,  4,  c.  46,  under  which  the  plaintiff  brought  this 
action,  was  a  public  Act.     It  is  placed  as  a  public  Act  amongst  the 

(a)  4  Rep.  7^,  b.  {b)  1  Salk.  167. 

(c)  6  B.  &  C.  467,  476. 


•  Enacte— "  That  all  actions  and  suits,  &c.,  against  any  person  or  persons  who  may, 
"  at  any  time,  be  indebted  to  any  co-partnership  carrying  on  business  under  the  provi- 
"  sions  of  that  Act  for  recovering  any  debts,  &c.,  may  be  commenced  or  instituted  and 
"  prosecuted  in  the  name  of  any  one  of  the  public  officers  of  said  co-partnership  for  the 
"  time  being,"  &c. 


Digitized  by 


Google 


CASES  AT  LAW. 


259 


statutes  in  the  statute  book  ;  and  its  object  and  purposes  concern  and  M.  T.  1 84 1» 

relate  to  the  public  in  general.     In  support  of  their  views  the  cases  of  9"^^  sBench. 
Keily  v.  Whittaker  (a)  ;  Hughes  v.  Thorpe  (b) ;  Sidatoay  v.  Hay  (c)  ;       weight 
Tronfon  v.  CaUan  (cQ,  1  &  2  Ftc.  c.  96,  s.  3,  were  referred  to. 


Pennefatheb,  C.J. 

After  stating  the  facts  briefly  said — That  the  Act  in  question  must  be 
taken  to  be  a  public  Act,  altering  and  amending  an  agreement  entered 
into  with  the  Bank  of  England,  and  which  agreement  was  contained  in 
a  public  Act,  and  for  this  reason  this  statute  must  be  considered  also  a 
public  Act ;  and  there  was,  therefore,  no  necessity  for  setting  it  out 
specially.  Then  as  to  the  second  question,  whether  this  Act  extends  to 
Ireland,  it  is  one  passed  by  the  United  Parliament,  and,  therefore,  capable 
of  binding  Ireland,  and  there  is  nothing  to  exclude  Ireland  from  the 
operation  of  the  9th  section ;  and  when  that  is  so,  and  where  we  will  be 
extending  the  remedial  provisions  of  the  statute  by  holding  that  it  does 
extend  to  Ireland,  we  are  bound  by  reason  and  authority  to  give  it  that 
construction.  The  cases  cited  for  the  plaintiff,  as  well  as  the  case  of 
Bartlett  v.  Pentland  («),  are  authorities  in  favour  of  such  a  construction. 

Demurrer  overruled. 


V. 
MUBPHT. 


(a)  1  Jr.  Law  Rep.  28. 

{c)  3  B.  &  C.  13 ;  S.  C.  4  D.  &  By.  658. 

(«)  1  B.  &  Ad.  704. 


(b)  6  Meea.  &  W.  666. 
{d)  iHud.  &6.  113. 


IQ40 
COOPER,  Administrator  of  COOPER,  v,  FOSTER.  HiUiryTerm. 

Jan.  29. 

Assumpsit. — This  was  an  action  of  assumpsit  upon  a  guarantee.      The    A. being  seized 
declaration  contained  four  special  counts  upon  the  guarantee,  and  the   ?^*°  estate  for 

convey  the 
same  to  B.  bis  son,  in  consideration  of  a  certain  annuity,  and  also  that  the  son  shonld 
pay  his  debts,  which  were  enumerated  in  a  schedule  annexed  to  the  deed  of  conyeyance* 
When  the  parties  were  about  to  execute  this  deed,  it  was  discovered  that  a  debt  due  by 
bond  from  A.  to  C.  was  omitted  in  the  schedule,  and  A.  refused  to  execute  the  deed  until 
B.  wrote  a  letter  stating  that  A.  "  having  at  the  time  of  the  execution  of  the  deed  con- 
veying his  estate  to  me,  stated  that  there  was  a  debt  due  by  him  to  C.  in  the  sum  of 
£350,  which  sum  is  not  included  in  the  schedule  at  foot  of  said  deed  of  conveyance,  I 
agree  to  secure  and  pay  the  same,  &c.,  in  order  that  A.  may  be  released  and  discharged 
from  payment  thereof."  C.  accepted  of  this  letter  shortly  after  it  was  written,  received 
two  sums  on  account  of  interest  upon  the  bond  debt  from  B.  and  had  not  afterwards 
looked  to  A.  for  payment  of  the  sum  secured  thereby,  but  B.  had  at  one  time  offered  to  pay 
the  whole  of  the  principal  sum  to  C.  An  action  of  assumpsit  was  brought  for  recovery  of 
this  debt  by  C.  against  B. ;  Held,  that  this  action  could  not  be  maintained ;  first,  upon  the 
ground  that  if  the  contract  by  B.  was  considered  as  a  collateral  agreement,  the  letter  did 
not  shew  a  sufficient  consideration  to  sustain  the  action ;  and,  secondly,  in  order  to  charge 
him  upon  it  as  an  original  undertaking,  a  release  by  C.  to  A.,  or  an  offer  to  execute  such 
release  ought  to  have  been  relied  on  and  established. 
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M.  T.  1 842.   common  counts.     The  first  count  having  stated  that  F.  B.  Foster,  the 
QueenyBench.   father  of  the  defendant  was  indebted  to  Henry  Cooper  deceased,  in  his 
cooPBB      lifetime  in  £700,  for  which,  upon  the  4th  of  July  1831,  he  executed  his 
bond  to  the  said  H.  Cooper  deceased,  and  that  he  released  to  the  defend- 
ant certain  freehold  estates  of  which  he  was  then  seized  ;  it  averred  that 
in  consideration  that  the  said  Cooper  the  intestate,  at  the  special  instance 
and  request  of  the  defendant,  would  forbear  to  sue  the  said  F.  B.  Foster, 
the  defendant,  undertook  and  promised  the  intestate  to  pay  the  sum  due 
on  said  bond,  and  then  averred  forbearance  on  the  part  of  the  said  H. 
Cooper,  and  a  request  to  the  defendant  to  pay  said  sum  and  breach  by 
the  defendant.  The  second  count  stated,  that  the  said  F.  B.  Foster  being 
indebted  in  £500,  the  defendant,  upon  the  11th  March  1833,  in  order 
that  the  said  F.  B.  Foster  might  be  released  and  discharged  from  pay- 
ment of  the  said  debt  of  £500 ;  and  in  consideration  thereof,  and  that 
the  said  H.  Cooper  the  intestate  would,  at  the  special  instance  and  request 
of  the  defendant,  forbear  to  seek  payment  of  said  debt,  undertook  and 
promised  to  pay  the  amount  thereof;  the  count  then  averred,  that  the 
said  debt  was  still  due  ;  and  that  the  said  H.  Cooper  in  his  lifetime,  and 
the  said  plaintiff  since  his  death,  had  forborne  to  seek  payment  thereof 
and   that   the   defendant  had  due   notice   thereof,   and   concluded   by 
averring  a  request  to  the  defendant  to  pay  the  same,  and  breach  as  in  first 
count.     The  third  count  stated,  that  on  the   11th  of  March   1833,  the 
said  F.  B.  Foster  was  indebted  to  the  said  H.  Cooper,  as  in  the  second 
count,  and  the  day  for  payment  of  said  sum  being  passed,  in  considera- 
tion thereof,  and  that  he  the  said  H.  Cooper,  the  intestate,  would  release 
and  discharge  the  sidd  F.  B.  Foster  from  payment  thereof,  the  defendant 
undertook  and  promised,  &c ;  and  then  averred  that  the  said  H.  Cooper, 
in  his  lifetime,  and  the  plaintiff,  had  forborne  to  seek  payment,  and 
alleged  a  request  and  breach,  as  in  the  former  counts.     The  fourth  count 
was  similar  to  the  third,  except  that  it  averred  that  the  said  H.  Cooper 
and  the  plaintiff,  since  his  decease,  were  always  ready  and  willing  to 
execute  a  formal  release  to  F.  B.  Foster,  and  that  after  the  death  of  the 
said  H.  Cooper  the  plaintiff  offered  the  defendant  to  execute  such  relase, 
but  the  defendant  excused  himself  from  so  doing ;  and  concluded  with 
the  same  averments  as  the  other  counts  contained. 
The  defendant  pleaded  the  general  issue. 

The  case  was  tried  before  Crampton,  J.,  at  the  Sittings  after  Easter 
Term  1841.  It  appeared  in  evidence  that  F.  B.  Foster,  the  father  of  the 
defendant,  having  an  estate  for  life  in  certain  lands,  by  deed  bearing  date 
the  11th  of  March  1833,  in  consideration  of  an  annuity  reserved  thereby, 
and  of  the  payment  of  his  debts,  which  were  set  forth  in  a  schedule 
annexed  thereto,  released  and  conveyed  the  same  to  the  defendant. 
When  this  deed  was  prepared,  and  the  parties  about  to  execute  the  same, 
it  was  discovered  that  the  debt  for  which  the  guarantee  was  given,  upon 


Digitized  by 


Google 


CASES  AT  LAW. 


261 


FOSTER. 


which  the  present  action  was  brought,  was  by  mistake  omitted  in  the  H.  T.  1 842. 
enumeration  of  the  debts  in  the  schedule,  and  the  father  having  thereupon  0^^''^^^:^ 
refused  to  execute  the  deed,  the  defendant  wrote  the  following  letter : —       coof£S 

**  Mr.  Francis  Blake  Foster  having,  at  the  time  of  the  execution  of  the 
"  deed  conveying  his  estate  to  me,  stated  there  was  a  debt  due  by  him  to 
**  Mr.  Henry  Cooper,  of  Mary-street,  in  the  city  of  Dublin,  coachmaker, 
*'in  the  sum  of  £350,  which  sum  is  not  included  in  the  schedule  at  foot 
**  of  said  deed  of  conveyance,  I  agree  to  secure  and  pay  the  same,  or  so 
"  much  thereof  as  is  now  justly  due,  in  order  that  the  said  F.  B.  Foster 
*<  may  be  released  and  discharged  from  payment  thereof. — Dated  the 
«llth  of  March  1833. 

«  Robert  B.  Foster." 

This  letter  was  proved  by  the  attesting  witness  thereto,  and  it  was  also 
proved  that  it  was  delivered  to  Mr.  Cooper  soon  after  it  was  written,  in 
whose  possession  it  had  since  remained,  and  to  whom  the  defendant  had 
since  paid  interest  upon  said  debt ;  and  it  was  also  proved,  that  at  one 
time  the  defendant  offered  to  pay  the  principal  sum  due  to  the  intestate. 

The  plaintiff* 's  case  having  closed,  the  defendant's  Counsel  called  upon 
the  learned  Judge  to  nonsuit  the  plaintiff*,  upon  two  grounds — first,  that 
ihe  letter  was  insufficient  to  sustain  the  action,  either  as  a  collateral  or  an 
original  undertaking;  secondly,  upon  the  ground  of  variance  between 
the  contract  laid  in  the  declaration  and  that  proved  at  the  trial ;  but  the 
learned  Judge  declined  so  to  do,  but  took  a  note  of  the  objections,  and 
reserved  liberty  to  the  defendant  to  move  to  have  a  nonsuit  entered  in 
case  the  Jury  found  a  verdict  for  the  plaintiff*.  The  Jury  found  a  verdict 
for  the  plaintiff*. 

A  rule  nisi  was  obtained  in  Trinity  Term  1841  to  set  aside  this 
verdict  and  have  a  nonsuit  entered,  upon  the  grounds  relied  on  at  the 
trial ;  against  which 


Mr.  Holmes  and  Mr.  Tombf  Q.  C,  now  shewed  cause,  and  contended 
that  the  letter  amounted  to  a  good  contract  in  Law,  either  as  an  original 
or  collateral  undertaking.  Although  the  letter  passed  between  the  father 
and  son  originally,  it  enures  to  the  benefit  of  Cooper :  Walton  v.  Dod^ 
son  (a) ;  and  Cooper,  by  accepting  of  it,  and  acting  upon  it,  treating 
the  son  as  his  debtor,  and  receiving  interest  upon  the  debt  from  hiro^ 
extinguished  the  debt  as  between  Cooper  and  the  father.  It  is,  therefore, 
an  original  contract  and  undertaking  by  the  defendant  to  pay  this  debt. 
Wilson  V.  Coupland  {b)  5  TaUock  v.  Harris  (c)  ;  Goodman  v.  Chase  (d). 
If  it  be  not  an  original  contract  by  the  defendant,  but  a  collateral  under- 
taking on  his  part  to  pay  this  debt,  it  is  clearly  sufficient.     EmmoU  v. 


(a)  8  C.  &  P.  162. 
(c)  3  T.  R.  180. 


(b)  5B.&  AId.238, 
(<0  1  B.  &  Aid.  297. 
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Keams  (a)  ;  Newberry  v.  Armstrong  (h).  With  respect  to  the  objec- 
tion that  the  letter  is  not  signed  by  Cooper,  it  is  only  necessary  that 
it  should  be  signed  by  the  party  to  be  charged,  in  order  to  make  him 
liable.  Palmer  v.  Scott  (c)  ;  Seaton  v.  Slade  (d).  Considering  this  as 
an  original  contract,  the  plaintiff  is  entitled  to  recover  upon  the  money 
counts  alone,  the  defendant  having  admitted  the  debt  and  offered  to  pay 
the  amount  of  it. 


Mr.  Monahan,  Q.  C,  and  Mr.  Macdon<igh^  for  the  defendant. 

This  was  a  mere  contract  between  the  father  and  son,  of  which  a  stranger 
cannot  take  advantage,  nor  could  a  creditor,  as  Cooper  was,  avail  himself 
of ;  Garrard  v*  Lord  Lauderdale  {e) ;  and  the  case  of  Walton  v. 
Dodson^  is  not  an  authority  in  the  present  ease ;  for,  in  that  case,  the 
document  shewed  on  the  face  of  it  that  it  was  a  contract  between  the 
parties.  If  the  letter  is  to  be  regarded  as  a  collateral  undertaking,  then 
it  is  insufficient  in  not  shewing  upon  the  face  of  it  a  consideration  for  that 
contract.  The  plaintiff  relies  upon  forbearance  to  sue,  but  there  is  no 
averment  stating  the  time  for  which  that  forbearance  was  to  be ;  if  for 
ever,  that  would  amount  to  a  release,  and  should  have  been  proved. 
There  are  several  authorities  against  this  branch  of  the  plaintiff's  case  ; 
James  v.  Williams  (f)  ;  Cole  v.  Dyer  (g)  ;  Clancy  v.  Pigott  {h)  ;  Bew- 
ley  v.  Whiteford  (»).  As  to  the  counts  relying  upon  the  release  by 
Cooper  to  the  defendant's  father,  and  the  promise  and  offer  by  Cooper  to 
execute  such  release  ;  in  the  first  place,  no  such  offer  was  proved ;  and, 
secondly,  to  be  sufficient,  a  release  under  seal  ought  to  have  been  pleaded 
and  given  in  evidence ;  Leneret  v.  Rivet  (k) ;  Thornton  v.  Kemp  (f) ; 
Austin  V.  Jervoyse  (m)  ;  Dretce  v.  Slowly  (n). 

Pennefather,  C.  J. 

After  stating  that  the  declaration  contained  four  spedal  counts  Besides 
the  money  counts,  his  Lordship  said — The  questions  in  the  case  should 
be  determined  upon  the  former,  as  the  Court  was  of  opinion  that  the 
plaintiff  could  not  recover  on  the  money  counts. — [His  Lordship  then 
stated  the  averments  in  the  several  counts,  and  the  leading  facts  in  the 
case.] — The  case  has  been  argued  by  the  plaintiff's  Counsel  in  two  ways; 
first,  they  have  contended  that  the  defendant's  letter  amounted  to  a  good 

(a)  6  Bing.  N.  C.  569 ;  S.  C.  7  Scott,  687. 
(b)  4  C.  &  P.  69 ;  S.  C.  Moo.  &  M.  389  ;  6  Bing.  20,  and  3  Moo.  &  P.  609. 
(c)  ]  Buss.  8c  M.  391.  (d)  7  Ves.  264. 

(e)  3  Sim.  1.  (ft  5  B.  8c  Ad.  1109 ;  S.  C.  3  Nev.  &  M.  196. 

(g)  1  Tyrw.  304  ;  S.  C.  1  Cr.  8c  Jer.  461. 
(A)  2  Ad.  &  E.  473 ;  S.  C.  4  Nev.  &  M.  496.         (i)  Hayes,  366. 
(*)  Cro.  Jac.  603.  (/)  Cro.  Eliz.  477. 

(m)  Hob.  69.  (II)  Kcb.  872. 
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and  sufficient  undertaking  to  pay  this  debt  of  his  father's  ;  and,  secondly, 
that  viewing  the  whole  transaction  of  the  llth  of  March,  and  the 
subsequent  acceptance  of  the  defendant's  letter  by  Cooper,  that  this 
amounted  to  an  original  contract  on  the  part  of  the  defendant  to  pay  this 
debt,  and  to  substitute  himself  for  his  father.  We  are  of  opinion  that 
in  either  point  of  view  the  plaintiff  has  failed  to  establish  his  case.  The 
first  and  second  counts  of  the  declaration  rely  upon  forbearance  as  the 
consideration  to  support  them ;  and  they  do  not  state  the  time  during 
which  that  forbearance  is  to  continue.  With  respect  to  the  third  and 
fourth  counts ;  if  Cooper's  debt  had  not  been  omitted  in  the  schedule 
to  the  deed,  it  would  have  been  executed  at  once,  and  the  plaintiff  or 
any  other  creditor  would  not  have  had  any  remedy  upon  it  against  the 
defendant.  Does  the  letter,  then,  do  any  thing  more  than  what  the 
insertion  of  this  debt  in  the  schedule  would  have  done  ?  It  was  plainly 
only  intended  to  remedy  the  omission  that  had  occurred  in  the  deed  ; 
and  we  do  not  think  that  the  acceptance  of  this  letter  by  Cooper,  had  the 
effect  contended  for  by  the  plaintiff's  Counsel,  or  that  there  has  been  any 
evidence  given  that  Cooper  agreed  to  discharge  the  father,  or  accept  the 
defendant  as  a  substituted  security  for  him.  If  that  were  the  case,  it 
might  be  asked  why  was  not  the  father's  bond  delivered  up  and  cancelled? 
In  the  view  which  we  have  taken  of  this  case,  therefore,  we  are  of 
opinion  that  this  action  cannot  be  sustained :  and  that  whether  the  con- 
tract by  the  defendant  which  has  been  relied  on,  be  considered  an 
original  or  a  collateral  contract,  that  the  present  action,  founded  upon  that 
contract,  must  fail.  If  it  be  regarded  as  a  collateral  contract,  there  is  no 
sufficient  consideration  apparent  upon  the  face  of  the  instrument  to  sup- 
port it ;  and  if  it  be  regarded  as  an  original  undertaking,  whereby  the 
father  was  to  be  wholly  discharged  from  the  debt,  then  no  such  contract 
has  been  proved  in  this  case ;  for,  a  release  under  seal  by  Cooper  to  the 
father,  or  an  offer  to  execute  such  release,  should  have  been  proved. 
Upon  these  grounds,  we  are  all  of  opinion,  that  the  defendant  is  entitled 
to  have  a  nonsuit  entered  in  this  case. 


H.  T.  1842. 

Queen*sBench. 

COOPBR 

V. 
FOSTER. 


Rule  for  nonsuit  absolute. 
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s.  1,  and  contained  twenty-two  counts.  The  first  count  was  as  follows : — 
"  The  Jurors  of  our  Lady  the  Queen,  upon  their  oaths  do  say  and  pre- 
"  sent,  that  before  the  24lh  day  of  August,  in  the  third  year  of  our 
"  Sovereign  Lady  Victoria,  &c.,  there  was  established  in  Ireland,  to  wit, 
*  in  the  parish  of  St.  Michan,  in  the  county  of  the  city  of  Dublin,  a  Society 
"so  constituted  that  the  members  thereof  did  communicate  with  and  were 
"  known  to  each  other  by  secret  signs  and  pass  words  ;  and  the  the  Jurors 


RICHARD  JONES  in  Error  v.  THE  QUEEN.* 

Jaii.31,22,28. 

Where  a  sta-  This  was  a  writ  of  error  upon  a  judgment  obtained  against  the  prisoner, 
the' 24th  of  on  a  trial  at  the  city  of  Dublin  Commission  Sessions,  in  June  1840, 
t^^L  ^tSt  ^®^^''®  Richards,  B.,  and  Ball,  J.  The  indictment,  which  was  for 
from  and  after  unlawful  combination  and  confederacy,  was  framed  on  the  2  &  3  Vtc.  c.  74, 
tiie  l8t  of  Sep- 
tember 1839, 
any  and  every 
Society  estab- 
Ushed  at  the 
passing  of  the 
Act,  of  the 
nature  therein 
described,  and 
tiien  proceed- 
ed—"That  is 

erery'  Society    **  aforesaid,  do  upon  their  oaths  aforesaid  do  further  say  and  present, 
Sat^^X^^n^    "that  the  said  Society  so  established  previous  to  the  said  24th  day  of 
hers    thereof     "  August,  in  the  third  yeir  of  the  reign,  &c.,  did  continue  on  and 
may   or  shall 
oommunicate 

with  or  be  known  to  each  other  by,  or  may  use  for  the  purpose  of  being  known  <u  mchy 
any  secret  sign  or  signs,  password  or  passwords,''  &c. :— and  the  indictment  nnder  this 
statnte  stated,  that  "before  the  24th  of  August  1839,  there  was  established  in  Ireland, 
to  wit,  &o.,  a  Society  so  constituted,  that  the  members  thereof  did  communicate  with 
and  were  known  to  each  other  by  secret  signs  and  passwords  ;  and  that  the  said  Society 
$0  etUMshed  preTious  to  the  24tfa  of  August,  and  from  thence  until  and  at  the  time  of  the 
commission  of  the  said  offence  hereina&r,  &o. ;  aud  the  said  Society  has  not  yet  been 
dissolved  or  put  an  end  to :  and  that  Richard  Jones  before  the  24th  of  August  was  a 
member  of  the  said  Society,  and  being  such  member  of  the  said  Society,  did  aner  the  Ist 
of  September  1839,  act  as  a  member  of  the  said  Society,  and  did  then  and  there  commit 
tiie  offence  of  unlawful  combination  and  confederacy;"  against  the  peace,  &c.,  and  con- 
trary to  the  form  of  the  statutes,  &c.  To  this  indictment  the  defendant  haying  pleaded 
not  guilty,  he  was  tried  and  convicted,  and  a  writ  of  error  was  brought  upon  the  ground 
that  the  words  "  as  such''  in  the  statute  were  omitted  in  the  indictment,  and  that  it  was 
not  sufficiently  shewn  in  the  indictment  that  the  Society  which  existed  previous  to  the  24th 
of  August  18&,  continued  to  exist  so  illegally  constituted  after  the  Ist  of  September  1839 ; 
Heldj  that  after  verdict  these  objections  could  not  be  sustained.  Quare — Would  the  latter 
objection  be  good  on  demurrer  P 

The  test,  that  an  indictment  is  bad,  if  the  facts  stated  in  it  may  be  true,  and  yet  the 
prisoner  innocent,  is  not  invariably  true. 

This  Court  will  abide  by  the  established  rule  in  criminal  cases  in  this  country  to  give 
the  Counsel  for  the  Crown  the  right  of  reply  although  the  practice  in  England  is  other- 
wise, the  party  who  opens  being  there  held  entitled  to  the  reply. 


*  For  the  enactment  under  which  the  indictment  in  this  case  was  framed,  see  Regina 
V.  Housiony  3  Ir.  Law  Bep.  446:  see  also  Brady  v.  The  Queen,  4  Ir.  Law  Rep.  21, 
where  nearly  the  same  questions  as  in  this  case  were  raised  and  discussed.  That  case 
is  so  very  fully  reported,  that  it  has  been  deemed  sufficient  to  give  a  mere  outline  in  the 
present  report  both  of  the  able  arguments  of  Counsel,  and  of  the  elaborate  judgments  of 
the  Court. 
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**  after  the  said  24th  day  of  August,  in  the  year  aforesaid,  and  firom    H.  T.  1842. 

"thence  until  and  at  the  time  of  the  offence  hereinafter  next  men-    Q«ecn*tBench. 

'<  tinned;  and  the  said  Society  has  not  yet  been  dissolved  or  put  an  end        jones 

^*to;  and  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  ^' 

"say  and  present,  that  Richard  Jones,  late  of  the  parish  of  St.  Michan    ^^*  QUebn. 

*  *  aforesaid,  in  the  county  of  the  city  of  Dubin,  before  and  on  the  said 

**  24th  day  of  August,  in  the  third  year  of  the  reign  aforesaid,  to  wit,  at 

**  the  parish  of  St.  Michan  aforesaid,  in  the  county  of  the  City  of  Dublin 

*'  aforesaid,  was  a  member  of  said  Society ;  and  the  Jurors  aforesaid, 

*'  upon  their  oaths  aforesaid,  do  further  say  and  present,  that  the  said 

**  Richard  Jones,  being  an  evil-disposed  person,  and  not  regarding  the 

**  laws  and  statutes  of  this  realm,  but  wilfully,  maliciously,  and  unlawfully 

"  contriving  and  intending  to  bring  the  same  into  disrepute,  and  being 

**  such  member  of  the  said  Society,  did,  after  the  1st  day  of  September, 

'*  in  the  said  third  year  of  the  reign  aforesaid,  to  wit,  on  the  said  1st  day  of 

'<  October,  in  the  third  year  of  the  reign  aforesaid,  to  wit,  at  the  parish 

<'  of  St.  Michan,  aforesaid,  in  the  county  of  the  city  of  Dublin,  aforesaid, 

**  act  as  a  member  of  the  said  Society  ;  and  so  the  Jurors,  aforesaid,  upon 

**  their  oaths,  aforesaid,  do  say  and  present  that  the  said  Richard  Jones 

''  did  then  and  there  commit  the  offence  of  an  unlawful  combination  and 

"  confederacy ;  against  the  peace  of  our  said  Lady  the  Queen,  her  Crown 

**  and  dignity,  and  contrary  to  the  form  of  the  statutes  in  that  case  made 

"  and  provided."     The  other  twenty-one  counts  in  the  indictment  varied 

the  statement  of  the  offence,  but  it  is  unnecessary  to  give  them,  as  the 

errors  assigned  are  applicable  to,  all  the  counts  in  the  indictment.     The 

errors  assigned  were  precisely  similar  to  those  assigned  in  the  case  of 

Brady  v.  T%e  Queen  (a). 

Mr.  NapieTf  and  Mr. «/.  A.  Currant  in  support  of  the  writ  of  error, 
contended  that  the  indictment  ought  to  shew  not  only  the  establishment 
of  a  Society  so  constituted,  that  the  members  thereof  communicated,  and 
were  known  to  each  other  as  stu^hf  by  secret  signs  and  passwords,  but, 
also,  that  such  Society  did  continue  so  illegally  constituted  after  the  1st  of 
September  1839  ;  And  that  this  indictment  was  defective  in  these  respects. 
The  indictment  ought  to  follow  the  words  of  the  statute  strictly,  and 
in  this  case  should  not  have  omitted  the  words  "  as  such,*'  in  the  statute ; 
3  Inst.  41  ;  2  Hawk.  P.  C.  354,  c.  10,  s.  1 10.  1  Stark.  Cr.  PL  206  ; 
Regina  v.  Norton  (6),  and  Regina  v.  Page  (c).  In  this  case,  consistently 
with  all  the  allegations  in  the  indictment,  the  prisoner  might  be  innocent ; 
for  it  is  not  shewn  that  this  illegal  Society  continued  so  illegally  con- 
stituted after  the- 1st  of  September  1839;  &nd  upon  this  ground,  also, 

(a)  4  Ir.  Law.  Rep.  31 ;  S.  C.  3  J.  &  S.  647.  {h)  8  C.&.  P.  196. 

(e)  8  C.  &  P.  133. 
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the  indictment  is  bad ;  Com.  Dig*  T,  Indict.  G,  3,  note  g ;  Hex, 
V.  Cheere  (a)  ;  Regina  v.  Peck  (6).  This  was  helped  in  Brady  v.  The 
Queen  (c),  by  an  averment  that  such  Society  did  then  still  exist,  the 
members  whereof  '<  might  and  did  communicate  with,  and  were  known 
to  each  other,  by  certain  secret  signs  and  passwords.** 

Mr.  Monahany  Q.  C,  and  Mr,  Martley^  Q.  C,  contended,  first,  that 
if  any  words  in  the  statute  were  omitted,  it  must  be  shewn  that  they 
were  essential  to  constitute  the  offence  charged,  in  order  to  make 
their  omission  a  good  ground  of  error ;  and,  secondly,  that  no  words 
were  omitted,  but  that  the  words  of  the  statute  were  precisely  fol- 
lowed, as  the  words  "  as  such  "  must  necessarily  be  read  as  applying 
to  the  last  member  of  the  sentence  in  which  they  occur.  The 
second  objection  was  overruled  in  Brady  v.  The  Queen,  upon  the 
ground  that  the  statement  of  the  continuance  of  the  Society  necessarily 
implies  its  continuance  with  all  its  illegal  characteristics,  otherwise  it 
would  be  a  different  Society;  and  that  averment  is  contained  in  the 
indictment.  The  omission  of  the  word  << might"  in  this  indictment 
cannot  make  any  difference,  as  it  is  necessarily  included  in  the  word 
"  did  "  in  the  present  indictment ;  and  the  words  "  said  Society,**  in  this 
part  of  the  indictment,  necessarily  refer  to  the  Society  described  in  the 
previous  part,  as  existing  before  the  24th  of  August. 

Pennbfather,  C.  J. 

With  respect  to  the  objection  founded  upon  the  omission  of  the  words 
'<  as  such  **  in  this  indictment,  we  think  that  has  been  sufficiently  answered 
by  the  Counsel  for  the  Crown,  by  saying  that  the  sentence  in  which  it 
occurs  creates  two  offences*,  and  that  these  words  only  apply  to  the  last 
member  of  that  sentence  in  which  it  is  found.  The  case  of  Brady  v. 
The  Queen  is  an  authority  against  this  objection ;  and  the  case  of  The 
Queen  v.  Page^  and  The  Queen  v.  Norton  were  both  cases  in  which  the 
objection  was  taken  before  verdict,  and  these  cases  were  also  very 
different  from  the  present.  With  respect  to  the  second  objection,  we 
are  of  opinion  that  the  averment  in  this  indictment  is  sufficient.  The 
objection  is,  that  it  is  not  sufficiently  averred  that  the  Society  described 
in  the  indictment  as  existing  before  the  24th  of  August,  did  continue  so 
illegally  constituted  after  the  1st  of  September  1839  ;  but  we  think  the 
necessary  intendment  of  the  indictment  is,  that  the  Society  which 
existed  before  the  24th  of  August  did  continue  to  exist  so  illegally 
constituted  after  the  1st  of  September  1839*  Upon  these  grounds, 
therefore,  I  am  of  opinion  that  the  errors  to  this  indictment  must  be 
overruled. 

(a)  4  6.  &  C.  902.  (b)  6  Ad.  &  £.  686. 

(e)  4  Ir.  Law  Rep.  31 ;  S.  C.  3  Jebb  &  S.  647. 
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BiTBTON,  J.,  H.  T.  1842. 

Concurred  id  the  judgment  of  the  Court,  although  he  entertained  Q^^^Bench. 
considerable  doubts  upon  the  second  objection  for  some  time.  His 
Lordship  added,  that  if  the  objection  had  come  before  the  Court  upon 
demurrer  to  the  indictment,  he  should  have  been  disposed  to  consider  it 
as  a  very  serious  objection  ;  but  that  as  it  had  been  assigned  as  error  after 
▼erdict,  the  Court  should  intend  that  the  Society  continued  so  illegally 
constituted,  as  it  had  been  described  in  the  indictment  to  be  previous  to 
the  24th  of  August;  and  that  for  this  reason  the  objection  could  not 
now  prevail. 

Cramfton,  .J., 

Also  concurred ;  and  as  to  the  first  objection  said,  it  arose  from  a 
mis-reading  of  the  statute,  and  that  the  words  <<  as  such,''  taken  grammati- 
cally, only  applied  to  the  last  member  of  the  sentence  in  which  they 
were  found.  As  to  the  second  objection,  he  was  also  clearly  of  opinion, 
that  it  could  not  prevail ;  that  the  continuance  of  the  said  Society^  so 
established,  necessarily  meant,  a  Society  with  all  the  illegal  characteristics 
of  the  Society  described  in  the  previous  part  of  the  indictment.  The 
test,  that  if  a  possible  case  of  innocence  may  exist,  although  all  the 
averments  in  the  indictment  are  admitted,  the  indictment  will  be  bad,  is 
not  universally  true.  Many  cases  might  be  shewn,  in  which  it  would  be 
fallacious;  and  if  a  freemason  were  indicted  under  this  Act,  there  would 
be  a  plainexampte  of  its  incorrectness.  These  objections  are  taken  after 
verdict,  and  in  my  mind  the  9  6r.  4.  c.  54.  s.  22,  applies  directly  to  the 
case,  and  if  the  objections  were  even  more  important  than  they  are,  I 
think  they  would  be  cured  by  verdict. 

Persin,  J.,  having  been  absent  from  the  argument,  declined  to  express 
any  opinion  upon  the  case. 

Judgment  affirmed. 


Before  the  argument  was  commenced  in  this  case,  Mr.  Napier  said  it 
would  be  desirable  to  determine  the  order  in  which  the  Counsel  should 
be  heard,  and  which  party  would  have  the  right  of  reply.  In  the  case 
of  Brady  v.  The  Queen  (a),  he  insisted  upon  his  right  to  the  reply,  and 
then  shewed  by  several  English  cases,  that  in  England,  the  party  who 
opened  was  always  held  entitled  to  the  reply  ;  but  the  Court  in  that  case 
said  that  the  old  practice  should  be  then  adhered  to,  as  all  persons  had 
come  into  Court,  and  the  argument  had  been  proceeded  with,  under  the 

(a)  4  Ir.  Law  Rep.  27. 
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H.  T.  1842.  impression  that  the  practice  which  had  prevuled  in  this  country,  should 
Queen'sBench.  y^^  followed  in  that  case.  The  Court,  at  the  same  time,  said  that  the 
question  would  be  considered  with  a  view  of  adopting  for  the  future  the 
English  practice,  if  it  should  appear  desirable  to  do  so.  For  these 
reasons  he  wished  to  have  the  question  settled  before  the  argument  in 
this  case  was  commenced. 


p£NNEFATHEB,  C.  J.  Said,  that  the  practice  had  been  invariable  in 
this  country  to  give  the  Crown  the  right  to  reply ;  it  had  been  so  expressly 
ruled  in  (y  Grady  v.  The  King  (a),  and  he  did  not  see  any  good  reason 
for  altering  a  practice  which  had  so  long  prevailed.  The  fact,  that  a 
different  practice  prevailed  in  England,  was  not  sufficient,  and  we  must 
therefore  abide  by  the  established  practice,  and  allow  to  the  Counsel  for 
the  Crown  the  right  of  reply. 

(a)  Greene's  Repert,  20. 


Jan.  37. 

A  Commisrion 
issued  to  ex- 
amine wit- 
Desttes  nnder 
the  3  &  4  Vic, 
o.  106,  8.  69, 
for  the  trial  of 
an  issue  ont  of 
Chancery, 
where  it  ap- 
pearedthattiie 
witnesses 
would  not  be 
able  to  attend 
before  a  Jury; 
but  the  exami- 
nation wa9  di- 
rected to  be 
taken    vhd 


M«LAIN  V.  ENERY. 

Mr.  Brewster,  Q.  C,  moved  that  a  commission  should  issue  to  examine 
certain  witnesses,  whose  testimony  would  be  required  upon  the  trial  of  an 
issue  directed  by  by  the  Court  of  Chancery  in  this  case  to  be  tried  in  this 
Court.  The  application  was  made  under  the  69th  section  of  the  3  &  4 
Vic.  c.  106,*  and  was  grounded  upon  the  affidavit  of  the  plaintiflTs  Solicitor, 
who  therein  stated  that  in  June  1841,  he  attended  in  the  county  of 
Cavan  upon  an  examination  of  witnesses  under  a  commission  issued  out 
of  the  Court  of  Chancery  in  this  cause,  for  the  purpose  of  examining 
certain  aged  witnesses  de  bene  esse.  The  affidavit  then  named  three 
witnesses,  one  of  whom  was  over  ninety  years  of  age,  and  was  bed-ridden 
at  the  time  of  that  examination  ;  and  the  other  two  were  over  eighty 
years  of  age,  and  unable  to  leave  their  homes ;  and  that  deponent 
believed  they  were  at  the  time  of  this  application  more  infirm  than  at  the 
time  of  the  previous  examination ;  and  that  their  evidence  was  necessary 
upon  the  trial  of  this  issue.  This  affidavit  was  corroborated  by  the 
affidavit  of  a  medical  gentleman.    The  affidavits  on  the  other  side  did  not 


*  Tb's  section  enacts — That  it  shall  be  lawful  for  the  Courts,  &c.,  uponthe  applica- 
tion of  any  of  the  parti  s,  '*  to  order  the  examination  on  oath,  upon  interrogatories  or 
"otherwise,  b  ore  t  e  Prothonotary  or  Clerk  of  the  PI  s  re  pec  ie'y  ot  the  said 
'*  Court,  or  other  person  cr  person  to  be  named  in  such  order,  of  any  witnesses  within 
"  the  jurisdiction  of  the  Court  wnere  the  action  shaU  be  depending,"  &c. 
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displace  the  facts  stated  in  this  affidavit,  but  alleged  that  the  application 
was  made  for  the  purpose  of  delay.  Upon  these  facts.  Counsel  contended 
that  he  was  entitled  to  have  his  motion  granted. 

Mr.  Gilmorey  Q.  C.>  Mr.  Mafor,  Q.  C,  with  whom  was  Mr.  Watt^ 
contended  that  this  application  was  made  for  delay,  and  also  for  the 
purpose  of  defeating  the  very  object  which  the  Court  of  Chancery  had 
in  view  in  directing  the  issue  ;  namely,  that  the  suspicious  testimony  of 
these  witnesses  might  be  tested  by  a  vivd  voce  examination  before  a  Jury. 
This  was  the  first  application  made  in  this  country  under  the  recent 
statute,  and  the  Court  will  be  very  cautious  in  yielding  to  it  $  in  England, 
where  a  similar  enactment  has  been  for  years  in  existence,  the  Courts  are 
most  reluctant  to  grant  such  application :  that  is  fully  shewn  in  the  cases 
of  Abraham  v.  Newton  (a)  ;  Davies  v.  Lowndes  (6).  It  is  not  stated  in 
the  affidavit  that  these  parties  did  not  attend  away  /rom  home  for  the 
purpose  of  being  examined ;  and  we  state  that  the  application  is  made  for 
delay,  while  they  do  not,  as  they  were  bound  to  do  in  an  application  of 
this  kind,  deny  that  it  was  made  for  delay.  In  every  application  of  this 
nature,  the  affidavit  ought  to  contain  such  denial. 

Mr.  Brewster^  Q.  C,  replied,  and  contended  that  it  would  be  a  denial  of 
justice  to  refuse  this  application  ;  and  it  has  been  decided  that  it  is  not 
necessary  to  negative  delay ;  Baddehy  v.  Gilmore  (c). 

BUKTON,  J. 

Upon  the  facts  relied  on  in  the  affidavit  in  support  of  this  motion,  we 
are  of  opinion  that  it  ought  to  be  complied  with  ;  and  it  is  quite  unneces- 
sary in  the  present  case  to  consider  how  far  the  Court  ought  to  go  in  yield- 
ing to  applications  of  this  nature,  for  the  facts  in  this  case  clearly  warrant 
us  in  granting  the  commission.  As  to  one  of  the  witnesses,  it  is  perfectly 
manifest  that  he  is  unable  to  attend  before  a  Jury ;  and  the  same  may  be 
collected  with  respect  to  the  other  two,  from  the  affidavits  in  support  of 
the  motion,  one  of  which  has  been  made  by  a  medical  gentleman ;  and 
there  is  no  affidavit  upon  the  other  side  negativing  the  statements  in  these 
affidavits.  Under  these  circumstances,  we  are  of  opinion  that  the  motion 
ought  to  be  granted. 

Mr.  Major  then  applied  that  the  examination  should  be  vivd  voce,  so 
that  his  client  might  have  an  opportunity  of  cross-examining  these  wit- 
nesses ;  which  was,  after  some  discussion,  considered  fair,  and  the  order 
was  accordingly  made  in  that  way. 

Motion  granted. 


H.  T.  1842. 

Queen'tBeneh* 

^        ^  -  _  ^ 

M'LAIN 

V. 
ENBBT. 


(a)  8  Bing.  S74. 


(c)  1  Meei.  &  W.  56. 


(6)  6  Scott,  738. 
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Queen*  $Betu:h» 


IRWIN  V.  STAUNTON.* 


to  the  plaintiff;  this  the  plaintiff  has  omitted  to  do ;  the  defendant  is, 
therefore,  entitled  to  his  discharge,  and  to  have  the  execution  set  aside 


Jjml  Id. 

The  Court  re-  Q^  ^  former  day  a  conditional  order  had  been  obtained,  that   the 

fused    to   dis-  .11 

charge  a  de-  defendant  in  this  cause,  who  had  been  arrested  under  a  capias  ad  satis* 

roit *uiider *a  fi^ciendumy  should  be  discharged  from  custody,  on  the  ground  that  the 

ca.  «a.,  out  of  same  had  been  irregularly  issued,  the  provisions  of  the  statute  6th  Anne^ 

though 'the  c.  7»  ^^^  having  been   complied  with  ;f  or  that  the  plaintiff  might  be 

P^*^^  °^*"  compelled  to  enter  an  appearance  to  an  action  on  the  case,  brought  by 

with  the  She-  the  defendant  on  such  statute,  plaintiff  being  resident  out  of  the  jurb- 

riff,  attbe  time  a'^'^ 

of  isiuing  the  t»*<^on- 
execution,    a 

the  0um  due  ^^'  J^*^"'^^  Dwyer  now  applied  to  have  this  order  made  absolute.      In 

aooording  to  jjjig  ^^3^  the  provisions  of  the  statute  6th  Anne^  c.  7,  have  not  been 

the   provuions  ,...,,                                      ,         , 

of  the  6  Anne^  complied  with  ;  that  statute  enacts,  that  the  party  at  whose  suit  any 

piiUntiff  *WM  ®*®^"^**^"  issues,  shall,  at  the  time  of  the  issuing  thereof,  lodge  with  the 

put  under  Sheriff  a  certificate  containing  a  statement  of  the  sum  claimed  to  be  due 
terms  to  enter 
an   appear- 
ance to  an  ac- 
tion   to    be 

brought  on  this  for  this  omission.     The  certificate  is  the  only  means  by  which  the  Sheriff 

dS«DdUint[  Se  '*  enahled  to  ascertain  the  fees  he  is  entitled  to  ;  the  2nd  section  directs 

former    being  that  the  Sheriff,  demanding  or  receiving  fees  for  more  than  appears  due 

lident  out  of  ^Y  ^^^^  certificate,  should  be  liable  to  an  action  for  treble  damages ; 

the  jurisdic-  m,(|  f}^^  ^^  section  goes  on  to  state  the  fees  that  are  to  be  charged  on 
tion. 


*  Coram  Burton,  J.,  and  Crampton,  J. 

t  6  Afute^  0.  7,  i.  1. — After  reciting  that  Sheriffs  and  other  Officers  usually 
demanded  great  and  excessive  fees  on  executions,  tf^^ijf#,  &c.,  enacted,  '*That  no 
"  Sheriff  or  other  Officer  having  execution  of  writs  shall,  after  the  6th  of  November 
'*  1707,  receive  or  demand  fees  for  executions  either  on  judgments,  statutes,  or  others 
^^  wise,  for  more  than  what  the  party  at  whose  soit  the  execution  issues,  or  his,  or  her 
''  or  their  Attorney  or  Agent  shall,  under  his  or  her  hand,  certify  to  be  justly  due  to 
«him  or  her  thereon ;  and  that  at  the  time  any  writ  of  execution  shall  be  demanded  or 
**  called  for  in  any  office  in  this  kingdom  whence  such  execution  is  to  issue,  the  party 
"  demanding  the  same  shall  lodge  with  the  Officer  a  writing  or  certificate,  under  the 
«  band  of  the  party  or  parties  for  whom  such  execution  is  demanded,  or  of  his  Attorney, 
'*  containing  such  sum  as  the  party  at  whose  suit  such  execution  shall  issue,  demands 
«  and  insists  on  to  be  in  good  conscience  due  to  him,  after  all  equitable  deductions  that 
«  ought  to  be  made  out  of  the  sum  for  which  the  said  judgment  is  given  ;  which  certlfi- 
''  cate  shall  be  filed  in  the  said  office,  and  the  sum  therein  contained  shall  be  entered 
'*  in  the  book  where  the  executions  are  entered,  and  also  on  foot  of  the  writ  of  execution 
"  that  shall  issue."    It  then  states  the  amount  of  fees  payable  on  such  executions,  &c. 

Section  3. — ''  That  in  case  on  any  such  execution  the  Sheriff,  or  any  other  Officer 
*<  having  exeontioiii  of  writs  as  aforesaid,  shall,  after  the  said  6th  of  November  1707, 
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execations,  that  the  amount  thereof  is  to  be  ascertained  by  the  certificate,  E.  T.  F84?. 
clearly  shewing  that  this  certificate  is  requisite,  and  that  unless  lodged  Q^^'^BencA. 
with  the  SherifT,  the  provisions  of  the  Act  cannot  be  carried  into  effect. 
It  is  impossible  to  get  rid  of  the  words  of  the  statute ;  they  are  precise 
and  specific.  If  the  Court  will  set  aside  an  execution  under  tiJLJa,  or 
CO.  sa.  for  not  having  indorsed  thereon  the  place  of  abode  and  addition 
of  the  party,  in  pursuance  of  the  43rd  General  Rule,  Hunter  v. 
*  Reddy  (a) ;  Harrison  y.  Hanly  {b) ;  much  more  will  they  feel  them- 
selves bound  to  follow  the  directions  of  an  Act  of  Parliament.  A  penalty 
being  given  by  the  statute,  that  implies  a  prohibition,  and  the  thing  is 
unlawful  though  there  be  no  prohibitory  words  in  the  statute ;  Dwarrit 
on  SttU.  (c)  ;  therefore,  the  Court  is  bound  to  set  aside  this  execution. 

This  Act  is  not  alone  conversant  with  fees ;  it  also  refers  to  overmarking 
executions,  and  treats  of  executions  generally,  and  the  provisions  of  it 
should  be  strictly  followed.  The  notice  of  this  motion  is  in  the  alter- 
native ;  the  plaintiff  being  out  of  the  jurisdiction,  if  he  consents  to  enter 
an  appearance  to  an  action  to  be  brought  on  this  statute,  we  will  not 
insist  upon  the  defendant's  right  to  be  dbcharged. 


Mr.'  BogerSf  contra. — We  have  performed  all  the  requisites  of  the 
Act  except  lodging  the  certificate ;  the  sum  was  marked  on  foot  of  the 
writ,  which  is  a  sufficient  compliance  with  the  Act,  and  there  is  no  neces- 
sity on  lodging  the  execution  to  give  a  certificate,  the  amount  being 
sufficiently  ascertained  by  the  writ.  It  has  never  been  the  practice  of 
the  Officer^to  require  such  certificate  to  be  lodged.  This  Act  is  not 
very  distinctly  worded  :  where  there  is  any  ambiguity  in  an  Act  of  Par- 
liament, the  practice  of  the  office  is  important.  In  Lessee  Nagle 
y.  Ahern  (cQ,  Pennefather  B.  says — "  It  is  true,  that  usage  cannot  alter 
«  or  control  the  construction  of  an  Act  of  Parliament,  where  the  language 


(a)  3  Ir.  Law  Rep.  106. 
(c)  p.  678. 


{b)  3  Ir.  Law  Rep.  137. 
{d)  3  Ir.  Law  Bep.  46. 


''  demaDd'or  receive  fees  for  more  than  appears  to  be  due  by  sucb  certificate,  tbat  suck 
''  Sheriff  or  Under  Officer  shall  be  liable  to  the  action  or  suit  of  the  party  against 
<<  whom  such  execution  issues,  and  shall  forfeit  and  answer  to  the  said  party,  his,  her 
'^  or  their  doable  damages ;  and  that  if  the  party  or  parties  at  whose  suit  such  ezecu- 
''  tion  shall  issue,  or  his,  her  or  their  Attorney  or  Agent,  shall  neglect  or  omit  to 
'*  deliver  an  attested  copy  as  aforesaid  of  such  certificate,  together  with  such  writs  of 
'*  execution,  or  shall  appear  wilfully,  fraudulently  or  maliciously  to  have  overcharged 
<<  the  party  against  whom  such  execution  issues,  in  such  certificate  given  in  or  made 
*'by  them,  that  the  party  at  whose  suit  such  execution  issues  shall,  as  aforesaid,  for- 
'^  feit  and  answer  to  the  party  grieved,  his,  her  or  their  treble  damages ;  which  said 
*' execution  shall  be  marked  with  the  sum  contained  in  the  said  certificate  by  the 
''  proper  Officer  issuing  such  execution." 
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Queen*  sBench* 


**  b  clear  and  unambiguous,  but  when  its  meaning  is  doubtful,  usage  is  a 
**  matter  to  be  taken  into  account,  to  aid  the  Court  in  arriving  at  the  true 
**  construction." 

There  is  no  positive  direction  in  the  statute  that  such  certificate  should 
be  given  ;  it  merely  enacts,  that  if  the  party  shall  neglect  to  lodge  an 
attested  copy  of  such  certificate,  he  will  be  liable  to  an  action  for  treble 
damages ;  the  defendant,  therefore,  if  he  feels  himself  aggrieved,  has  his 
remedy  by  proceeding  for  the  penalties,  but  he  has  no  right  on  motion 
to  claim  to  be  discharged.  As  to  the  alternative  part  of  the  notice,  it  is 
enough  to  state  that  the  defendant  has  brought  an  action  in  England  for 
the  penalties  given  by  this  Act ;  and  as  the  action  is  still  pending,  the 
plaintiff  should  not  be  harrassed  with  two  actions,  and  compelled  to  enter 
an  appearance  to  a  writ  in  this  country. 


Per  Curiam.* 

We  think  it  reasonable  that  the  plaintiff  should  enter  an  appearance 
in  this  country,  on  the  terms  that  the  proceedings  in  England  be  discon- 
tinued ;  but  as  a  penalty  is  given  by  the  Act,  and  as  there  is  no  positive 
direction  that  the  party  should  lodge  the  certificate,  we  think  the 
defendant  b  not  entitled  to  be  discharged. 

Let  the  motion  be  refused  with  costs ;  the  plaintiff  to  enter  an 
appearance  to  a  writ  to  be  issued  against  him  by  the  defendant, 
in  an  action  to  be  brought  against  plaintiff  for  not  delivering  to 
the  Sheriff  an  attested  copy  of  a  certificate,  as  mentioned  in  the 
6th  Anne^  c.  7,  and  for  overmarking  said  execution  ;  and  the 
defendant  undertaking  to  discontinue  an  action  brought  by  him 
in  England  against  the  plaintiff. 

Ahsentibue  Pennefather,  C.  J.,  and  Peirin,  J. 
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REGINA  V.  BYRNE. 


E.  T.  1842. 
Queen's  Bench. 


April  16. 


A  CONDITIONAL  Order  had  been  obtained  in  last  Michaelmas   Term,    ^.  motion  for 
for  an  information  in  the  nature  of  a  quo  warranto^   against  the  defen-    in  the  nature  ot 

dant,  for  claiming  to  hold  the  office  of  Town  Councillor  of  the  City  of  ^Pto*f^f*rranio, 
,  ,  ,  ,  ^  the  election  of 
Dubhn,  on  the  ground  that  he  was  not  duly  elected  as  such  Town  a  Town  Conn- 
Councillor,  and  that  James  Ferrier  was  legally  elected,  and  should  have  S^p^htd  V 
been  returned  such  Town  Councillor.  objections  to 
The  affidavit  of  Nicholas  Moore,  the  relator,  made  in  support  of  this  the  ground  of 

order,  sUted,  that  at  the  election  held  for  the  appointincr  of  Aldermen    p'^onation ;  it 

»r  o  18  no  answer  in 

and  Town  Councillors  for  the  City  of  Dublin,  the  defendant  Bjrme,  and   shewing  cause, 

James  Ferrier,  were  candidates  for  the  said  office,  and  that  at  the  defendimt's  * 
close  of  said  election,  the  defendant  Byrne  had  a  nominal  majority  of  affidavit 
one  vote  over  the  said  James  Ferrier.  That  the  said  defendant  was  opposite  party's 
thereupon  declared  duly  elected  as  such  Town  Councillor,  and  that  he  ^^^^  ^^' 
had  taken  upon  himself  the  said  office,  and  had  continued  to  act  in  that  number  on  the 
capacity.  The  affidavit  averred,  that  four  of  the  votes  which  had  been  ^  the^defen- 
taken  for  the  defendant,  were  not  given  by  the  voters  in  whose  names  <^*°** 
they  were  tendered,  and  that  those  votes  were  fictitious  and  bad. 

The  affidavits  on  the  other  side  admitted  those  several  cases  of  per- 
sonation, but  alleged  that  a  greater  number  of  fictitious  votes  were 
tendered  and  received  on  behalf  of  Ferrier,  and  that  if  the  four  illegal 
votes  were  struck  off  defendant  Byrne's  poll,  he,  the  said  defendant, 
would  still  have  the  majority  of  legal  votes. 

Mr.  Brewster y  Q.  C,  with  whom  was  Mr.  J.  F.  Waller,  now  moved, 
that  notwithstanding  such  affidavit,  the  conditional  order  be  made  abso- 
lute. The  question  between  the  parties  is,  whether  the  defendant  can, 
as  cause  against  this  conditional  order,  shew,  that  improper  votes  have 
been  given  on  the  other  side,  but  this  has  been  decided  by  the  Queen  v. 
Quayle  (a).  It  was  there  held,  that  such  an  objection  was  no  answer  to 
a  motion  for  a  quo  warrantOy  on  the  plain  princjple,  that  a  party  should 
not  lose  his  qualification,  who  had  not  been  objected  to  on  the  occasion 
of  tendering  his  vote,  when  he  had  the  opportunity  of  answering  the 
objection. 

Mr. Monahan,  Q.  C,  with  whom  were  Mr.  G'CaUaghan  and  Mr.  Dillon^ 
yielded  to  the  authority  of  BeoF  v.  Quayle,  upon  the  present  motion, 

(a)  11  Ad.&E.608. 

2   N 
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£.  T.  1842.    but  said,  thai  case  established  that  they  could  take  advantage  of  this 
QueenUBench.    defence  in  their  pleas. 

BEOINA 

Per  Curiam.* 

Upon  the  authority  of  the  case  cited  by  Mr.  Brewster,  the  order 
must  be  made  absolute ;  this  Court  cannot  upon  motion  enter  into  a 
scrutiny  of  votes. 

Rule  absolute. 


r. 

BYRNE. 


*  Coram  Borton,  J.  and  Crampton,  J. 


April  19. 

An  affidavit  of 
merits  made  in 
support  of  a 
motion  to  set 
aside  a  judg- 
ment, should 
state  Dositively 
that  tnere  is  a 
good  cause  of 
defence;  if  the 
judgment  he 
entered'irregn- 
larly  or  maid 
^de  no  affida- 
vit of  merits  is 
necessary. 


LENEHAN  v.  EARL  OF  BANTRY. 

Mb.  O'Hea  applied  that  the  judgment  obtained  in  this  cause  should 
be  set  aside,  upon  the  ground  that  it  had  been  obtained  by  surprise, 
having  been  marked  pending  an  arbitration ;  the  judgment  had  been 
marked  for  want  of  pleas  in  bar  in  an  action  of  replevin.  Negociations 
had  gone  so  far  as  the  nomination  of  arbitrators ;  the  affidavit  made  by  the 
party  in  support  of  this  motion,  states  that  he  is  advised  and  believes 
he  has  a  good  cause  of  defence. 

Mr.  Breretofiy  controy  objected  to  the  sufficiency  of  this  affidavit : 
the  party  should  swear  positively  he  has  a  good  cause  of  defence. 

BUBTON,  J. 

Grenerally  speaking  this  affidavit  is  not  sufficient;  as  to  merits  he 
should  swear  positively,  otherwise  the  objection  would  be  fatal ;  if  the 
judgment  be  regular,  an  affidavit  of  merits  is  necessary,  but  if  it  appear 
that  it  was  irregular,  or  entered  mold  Jide,  the  party  may  set  aside  the 
judgment  without  an  affidavit  of  merits ;  in  this  case  the  affidavit  states 
surprise,  that  is  sufficient  ground  for  a  conditional  order. 

Motion  granted. 
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ANONYMOUS. 


E.  T.  1842. 


Apnl  22. 


Mr.  CHABfBSKS  applied  that  service  of  a  capiat  ad  respondendum  be  ^IJJ^^^^^the 

deemed  good  service.     The  affidavit  of  the  process-server  stated^  that  the  Hatobman    of 

defendant  was  a  prisoner  in  the  Sheriffs'  prison,  and  that  he  went  there  p^^Q  ^  qqi 

for  the  purpose  of  serving  him  with  a  writ,  bat  was  afraid  to  go  into  the  be  deemed 

prison,  as  his  life  would  be  in  danger,  and  that  he  delivered  the  writ  to  on  a  prisoner, 
the  Hatch  man  and  desired  him  to  give  it  to  the  defendant. 

Crampton,  J. 

An  order  was  made  here,  some  Terms  since,  that  service  of  a  writ  in 
any  of  the  Dublin  gaob  should  be  on  the  Governor,  but  I  will  give  you 
an  order  to  substitute  service  by  serving  the  Governor  of  the  gaoL* 


*  In  DiOm  r.  Magrathj  April  38Ui,  Perrin,  J.,  made  an  order  tiiat  eerrioe  of  a  writ 
on  the  Governor  sboold  be  deemed  good  service. 


FULTON,  assignee  of  St.  QUENTIN 

v. 

CREAGH. 

Jpril  21. 

Mb.  WAiiTSB  H.  Grifhth,  with  whom  was  Mr.  Collins,  Q.  C.,  applied  The  Court  re- 
on  the  part  of  the  defendant  in  this  cause,  that  the  record  of  the  judg-  ^j^^  rerordof  a 
ment  obtained  on  a  scire  Judas,  which  had  issued  against  the  defendant,  Judgment  ob< 
Blight  be  amended.     The  scire  facias  had  been  sued  out  in  Hilary  Term  «etr»  ftSaa 
1841,  and  the  defendant  had  pleaded  thereto  several  pleas,  amongst  SnLj^^V'^ 
others,  a  plea  of  nul  tiel  record  of  the  assignment  of  the  judgment ;  the  1841.  and  to 
pleas  were  filed  on  the  12th  of  May  1841,  and  the  pluntiff  joined  issue  ^^t^p^ie^I 
on  the  plea  of  nul  tiel  record,  and  in  the  following  Trinity  Term  the  ed  nul  tiel  re- 
record  was  inspected  and  judgment  given  for  the  plaintiff.     The  amend-  piea'was  over- 
ment  sought  was,  that  the  memorial  of  the  assignment  of  the  judgment  !?|!^t°  ^"' 
should  be  set  out  verbatim  on  the  record,  instead  of  being  in  its  present  1841 ;    the 
form,  which  merely  stated,  that  a  memorial  of  the  assignment  had- been  ^j^l^t'^^beinR 
inspected,  without  setting  out  the  contents  of  the  memoriaL    A  writ  of  to  haTe  the 
error  had  been  brought  upon  this  judgment  into  the  Exchequer  Cham*  the  assignment 
ber,  and  the  errors  assigned  arose  from  alleged  defects  in  this  memorial ;  ^'  ^^  J^t^* 
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£.  T.  1842.  and,  therefore,  unless  the  amendment  be  allowed,  we  will  be  precluded 
Queen*$Bench.  ^^^^  proceeding  on  our  writ  of  error ;  MeUish  v.  Richardson  (a).  We 
could  not  have  stated  this  memorial  in  our  pleas,  but  the  plaintiff  should  have 
set  it  out  in  his  replication ;  Richardson  v.  Tomkies  (&).  We  merely 
seek  to  have  this  judgment  put  in  a  train  to  be  reyiewed,  and  we  cannot 
proceed  with  our  writ  of  error  unless  we  allege  diminution,  and  dimi- 
nution cannot  be  alleged  contrary  to  the  record  (c). 


Mr.  •/.  Brooke^  Q.  C,  with  whom  was  Mr.  Napier^  contra. 

What  is  sought  for  on  the  other  side  is  not  an  amendment :  the  judg- 
ment is  perfectly  regular,  and  according  to  the  established  precedents. 
Archh.  Pr,  467.  But  even  if  the  judgment  were  wrong,  the  defendant 
is  not  entitled  to  this  amendment :  he  should  have  set  out  the  defects  as 
error  before  the  Court  above.  This  application  is  brought  merely  for 
delay,  and  contrary  to  the  merits ;  and,  considering  the  length  of  time 
that  has  elapsed  since  the  entry  of  this  judgment,  the  Court  should  be 
slow  to  allow  such  a  motion  as  the  present,  as  it  will  not  tend  to  the 
furtherance  of  justice.  Roddy  v.  Clements  (d).  But  even  supposing  the 
Court  were  willing  to  allow  this  amendment,  notwithstanding  the  length 
of  time  that  has  elapsed,  they  have  no  power  to  do  so.  Res  v.  Car- 
lisle  (ff) ;  in  which  the  case  of  MeUish  v.  Richardson^  referred  to  on  the 
other  side,  was  cited,  and  there  the  amendment  was  refused,  although  the 
consent  of  the  Attorney- General  had  been  obtained. 

Mr.  CoUinSf  Q.  C,  in  reply  .^ — The  case  of  The  King  v.  Carlisle  does  not 
apply  to  the  present  case  :  that  was  a  criminal  case,  and  an  application  to 
re-hear  a  judgment. 

BUBTON,  J. 

We  certainly  have  the  power  to  direct  this  amendment,  if  we  think 
right  so  to  do  ;  but  the  party  had  full  opportunity  of  putting  this  matter 
upon  the  record,  if  the  application  for  that  purpose  had  been  made  in 
proper  time.  It  is  not  nec^sary  now  to  consider  whether  the  defendant 
should  have  set  it  out  in  his  pleading ;  but  this  is  certain,  if  he  had 
applied  to  the  Court  in  proper  time,  and  given  a  good  reason  to  have  it 
put  upon  the  record,  the  Court  might  have  done  then  what  b  now 
sought  to  have  done  by  amendment.  This  writ  of  error  may  have 
been  brought  for  delay,  for  all  we  know  to  the  contrary ;  for,  after  a  lapse 
of  several  Terms,  an  application  is  brought  without  any  affidavit  of  merits. 
The  Court,  in  a  case  of  this  kind,  has  a  discretion  which,  under  the 


(a)  7B.&C.  819. 
(c)  Tidd,  714,  1167. 


(e)  2B.&  Ad.  971. 


(b)  9  Bing.  61. 

(</)  3  Ir.  Law  R«p.  335. 
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circumstances  of  the  present  case,  it  will  not  exercise  in  favour  of  the 
defendant,  as  it  does  not  seem  likely  that  the  exercise  of  that  discretion, 
as  sought  for  in  this  particular  case,  would  be  calculated  to  advance  the 
interests  of  justice.  We  are  therefore  of  opinion  this  motion  must  be 
refused,  with  costs. 


E.  T.  1842. 
Queen'sBeneh* 


Crampton,  J. 

I  should  be  extremely  slow  to  make  a  precedent,  by  yielding  to 
the  application  in  this  case  and  making  an  amendment  such  as  is 
called  for  here.  It  would  be  a  departure  from  the  uniform  practice  of 
the  Court,  and  would  not  be  advantageous  for  the  ends  of  justice.  If 
the  Court  were  called  upon  in  favour  of  a  party  who  required  to  be 
relieved  from  a  fatality,  the  case  would  be  different ;  but  here,  after  a 
length  of  time  has  elapsed,  and  every  thing  ready  to  send  the  case  for 
argument  to  the  Court  of  Error,  the  party  makes  his  application.  This 
is  not,  therefore,  a  motion  which,  if  granted,  would  be  for  the  advance- 
ment of  justice,  nor  such  as,  under  the  circumstances,  the  Court  is  called 
upon  to  go  out  of  its  ordinary  course  to  consent  to. 

Pebrin,  J. 

The  Court  has  undoubtedly  the  power  to  amend  this  judgment  after 
the  Term  in  which  it  was  entered.  There  are  several  cases  where  the 
record  has  been  sent  back  to  have  the  judgment  amended ;  but  this  is 
not  an  application  to  amend  a  judgment,  but  to  alter  the  established 
forms  of  the  Court,  which,  if  conceded,  would  not,  in  my  opinion, 
advance  justice. 

Motion  refused,  with  costs. 


EDWARD  HICKEY 

r. 

JOHN  BROWNE  and  JEREMIAH  HANLEY. 

AssUMFSiT. — This  was  an  action  of  assumpsit  on  a  special  contract,  tried    in  bd  action  of 

at  the  last  Summer  Assizes  for  the  county  of  Cork,  before  Mr.  Sergeant   ^?^^^  *«- 

"  ^  suinpsit    upon 

Greene.    Plea — general  issue.     It  appeared  from  the  evidence  that  the   the    followioff 

oontraot,  "  I 
propose  to  sq- 
periotend  the  execation  and  hailding  of  the  B.  Workhouse,  and  to  devote  my  entire  at- 
tention to  it,  for  the  sum  of  £2  per  week.  Si^ed,  A.  B^—Held^  that  this  appearing 
to  he  a  contract  not  exceeding  £20  in  value,  did  not  require  a  stamp.  Secondly,  that  it 
was  a  continuing  contract,  and  could  not  he  put  an  end  to  without  notice. 
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E.  T.  1842. 

Queen*9Bench, 

^_     ^        ' 

HIGKE7 

v. 

BROWNE 

AND 
HANLSr. 


plaintiff  had  undertaken  to  superintend  the  building  of  the  Bandon 
Workhouse,  and  that  a  proposal^  in  the  following  terms,  had  been 
made  by  the  plaintiff:— 

**  I  propose  to  superintend  the  execution  and  building  of  the  Bandon 
**  Workhouse,  and  to  devote  my  entire  attention  to  it,  for  the  sum  of 
<<  £2  a-week.  (Signed)  Edward  Hicket.** 

The  defendants  (who  had  contracted  with  the  Guardians  for  the  build- 
ing of  the  workhouse)  accepted  this  proposal,  and  the  plaintiff  continued 
in  the  superintendence  of  the  building  for  some  time,  until  he  was 
removed  from  the  situation  without  any  previous  notice,  and  before  the 
building  had  been  completed.  No  misconduct  or  neglect  of  duty  was 
imputed  to  the  plaintiff.  Counsel  for  the  defendants  objected  to  the 
proposal  being  received  in  evidence,  on  the  ground  that  it  was  not 
stamped  ;  and  they  also  contended  that  it  was  only  a  weekly  contract,  and 
that  the  defendants  had  a  right  to  put  an  end  to  it  at  the  expiration  of  a 
week,  without  any  notice.  The  learned  Judge  admitted  the  proposal  to 
be  given  in  evidence,  subject  to  the  objections ;  and  told  the  Jury  that 
he  thought  the  contract  was,  that  the  defendants  should  employ  the 
plaintiff  during  the  continuance  of  the  work,  or,  at  least,  so  long  as  a 
superintendent  might  be  necessary,  and  that  the  defendants  had  no  right, 
without  notice,  to  determine  this  contract,  unless  the  plaintiff  had  been 
guilty  of  neglecting  their  interests  or  his  duty.  The  Jury  found  a  verdict 
for  the  plaintiff. 

On  a  former  day,  a  conditional  order  had  been  obtained  to  have  this 
verdict  set  aside,  and  that  a  nonsuit  or  verdict  should  be  entered  for  the 
defendant,  pursuant  to  the  leave  reserved  at  the  trial. 


Mr.  Bennett^  Q.  C,  with  whom  was  Mr.  G* Hetty  now  shewed  cause. 

As  to  the  first  objection,  that  the  contract  requires  a  stamp — This  is 
an  excepted  case  under  the  66  G,  3,  c.  56,  in  the  schedule  to  which  Act 
it  is  enacted,  *'  That  any  agreement  or  minute  or  memorandum  of  an 
«  agreement  made  in  Ireland,  when  the  matter  thereof  shall  be  of  the 
<<  value  of  £20  or  upwards,  whether  the  same  shall  contain  an  actual  con- 
<<  tract,  or  be  only  evidence  of  a  contract,  or  obligatory  on  the  parties, 
<* from  its  being  a  written  instrument,''  requires  a  £1  stamp;  but,  <*any 
«  memorandum  or  agreement  for  the  hire  of  any  labourer,  artificer,  manu- 
<*  facturer  or  menial  servant,  is  exempt  from  this  duty.**  The  plaintiff 
comes  clearly  within  this  exception,  for  he  was  manifestly  an  artificer :  he 
was  a  superintendent  and  a  master  builder.  The  meaning  of  the  word 
«  superintendent"  is  to  be  collected  from  the  nature  of  the  work,  which 
shews  that  he  was  an  artificer.  But,  assuming  he  does  not  come  within 
this  exception,  this  contract,  not  being  of  the  value  specified  in  the  Act, 
does  not  require  a  stamp.  It  should  plainly  appear,  upon  the  face  of  the 
contract,  that  it  was  of  the  value  of  £20 ;  the  amount  should  be  measur- 
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able  by  some  definite  sum  appearing  upon  the  contract  itself.  Rex  v. 
Inhabitants  of  Enderhy  (a)  ;  Orford  v.  Cole  (b) ;  Doe  v.  Amos  (c)  ; 
Warrington  v.  Warrington  (d)  ;  Chitty  on  ConU  {e).  It  is  impossible 
to  determine  this  would  be  of  the  value  of  £20,  for  there  is  nothing  in 
the  contract  itself  by  which  the  value  could  be  ascertained.  As  to  the 
construction  of  the  contract,  upon  the  face  of  the  document  which  binds 
the  party  proposing  it,  it  is  to  continue  until  the  work  was  completed. 
The  plaintiff  had  no  power  to  determine  the  contract  until  the  building 
was  finished ;  and  it  is  not  reasonable  to  suppose  he  would  enter  into 
such  an  engagement  as  this,  if  he  could  be  dismissed  without  any  notice. 


E.  T.  1842. 

''  "i  '  "* 
HIGKEY 

V. 
BBOWNB 

AND 
HANLBT. 


Mr.  CoUinSf  Q.  C,  contra. — Thb  party  does  not  come  within  the 
description  in  the  exemption ;  Lowther  v.  'Radnor  (f).  As  to  the  con- 
tract, it  is  manifestly  a  contract  for  a  week.  Nothing  appears  to  shew 
that  he  should  be  continued  in  the  employment  until  the  work  was  com- 
pletely done.  In  Rex  v.  Warminster  (g)y  it  was  decided,  that  a  hiring 
for  an  indefinite  period,  at  six  shillings  a-week,  is  not  a  yearly  hiring. 
The  plaintiff  is  in  this  dilemma :  this  is  either  a  contract  to  superintend 
the  work  from  its  commencement  until  its  completion — and,  if  so,  it  is  a 
contract  exceeding  £20  in  value,  and  therefore  requires  a  stamp — or  it 
is  only  an  agreement  by  the  week,  and  may  be  put  an  end  to  at  any  time 
within  a  week.     Chadwick  v.  SiUs  (h)  ;  Mockler  on  Stamps^  170. 

Burton,  J. 

This  verdict  must  be  established  on  both  grounds.  The  contract  was 
a  continuing  one,  and  could  not  be  put  an  end  to  without  notice,  unless 
the  party  misconducted  himself.  No  proof  was  given  of  any  mbconduct, 
nor  was  any  notice  given.  The  other  proposition  is  answered  by  the 
argument,  that  the  value  of  the  thing  contracted  for  could  not  be  mea- 
sured ;  and,  therefore,  this  agreement  did  not  require  a  stamp. 

Allow  the  cause  shewn,  with  costs. 


(a)  3  B.  &  Ad.  206. 
(c)  2M.&B7. 181. 
{e)  p.  115. 
{g)  9D.&Ry.  70. 


{b)  2  Stark.  351. 
(O  8  East,  842. 
(f)  8  East,  125. 
(A)  1  By.  &  M.  16. 
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E.  T.  1842. 

Queen*  sBench. 


MATHERS  V.  COYLE  and  M<DONAGH. 

April  28. 

In  an   action  Mr.  Hatchell,  Q.  C,  applied  on  behalf  of  the  defendant  Coyle,  that 

d^ndants  ^^®  declaration  and  subsequent  proceedings  in  this  cause  should  be  set 

^^^Li^^  aK  ^^^®  ^^^  irregularity,  inasmuch  as  the  appearance  for  the  said  defendant 

ttrent  Terms,  Coyle,  was  entered  on  the  22nd  day  of  April  in  Easter  Term  1841,  and 

radon'had^en  ^^^  declaration  in  this  cause  appears  to  have  been  filed,  and  the  rule  to 

filed  as  of  tiie  plead  entered  thereon  upon  the  5th  of  November  1841,  although  no 

and  on  the  day  appearance  at  the  time  had  been   entered  for  the   other  defendant 

before,  the  last  M^Donagh,  said  appearance  not  having  been  entered  until  the  l6th  of 

hadbeen  en-  November  1841 ;  and,  also,  because  the  said  declaration  is  entitled  as  of 

Courtset*Mide  Michaelmas  Term  1841,  without  any  rule  being  entered  for  liberty  to 

the     proceed-  declare  against  the  said  defendant  as  of  Michaelmas  Term  1841,  he 

^ari^'^p^-  having  appeared  in  the  previous  Easter  Term. 

tiif  not  having        These  proceedings  are  clearly  irregular,  no  rule  having  been  entered 

entered  a  role 

for  libertj  to   for  liberty  to  declare  against  the  defendant  Coyle,  as  of  Michaelmas 

ratiJn  as^fAe    ^®™ '  ^  Ferguson*s  Prac.  220 ;  and  the  plaintiff  was  also  clearly  irre- 

anbseqnent         gular  in  filing  his  declaration  against  M^Donagh  before  the  latter  had 

having  filed      entered  an  appearance.     The  only  question  then  is  as  to  our  being  in 

the  declaration    time  with  this  application.     The  plaintiff  filed  his  declaration  in  Michael- 

previous  to  the 

last  appear-      mas  Term  1841,  and  having  taken  out  the  rule  to  plead  at  the  same  time, 

*'^*    ..     .     chooses  to  lie  by,  and  does  not    serve  that   rule  until  the   18th    of 

A  parrr   is  ^  ,  .  .  %- 

not  bound  to    ApriL     We  served  notice  of  this  motion  on  the  25th  of  April ;  and^ 

ffularity  when   therefore,  we  have  not  been  guilty  of  laches.     For  until  served  with  this 

he  has  notice   mie,  we  were  not  bound  to  take  notice  of  the  filing  of  the  declaration,  as 

of  the  proceed-  , 

ing,   m    refe-    a  party  shews  no  intention  of  proceeding  with  his  action  until  he  serves 

SeS^i^ty  ***®  '"^®  ^^  P'®***'     ^^  "  ^^  *^*'  M'Donagh  has  not  complained  of  this 

is   committed,  irregularity,  and  why  ?     Because  he  is  colluding  with  the  plaintiff,  and 

irrmlar^^be  *^"^  ^^^J  ^^*   endeavour   to   charge    Coyle  with  the  entire  of  this 

apparent  on  demand, 
the  face  of  the 
proceeding. 

Mr.  Macdonaghy  contra, — The  defendant  (M'Donagh)  having  been 
discharged  as  an  insolvent  debtor,  the  pUiintiff 's  Attorney  thought  it  was 
sufficient  to  serve  Coyle  alone,  and  that  if  Coyle  had  pleaded  in  abate- 
ment, plaintiff  might  have  replied  (under  the  provisions  of  the  3  &  4  Ftc. 
c.  105,  s.  38)  that  M^Donagh  had  been  discharged  as  an  insolvent ;  but 
the  plaintiff  having  discovered  that  M'Donagh  omitted  to  return  this 
debt  in  his  schedule,  and  being  advised  that  for  that  reason  he  could 
not  reply  his  insolvency,  was  obliged  to  include  him  in  the  declaration. 
As  to  the  title  of  declaration,  when  there  are  several  defendants  who 
appear  at  different  times,  the  declaration  must  be  entitled  as  of  the  Term 
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in  which  the  last  appearance  has  been  entered ;  Stork  v.  Herbert  (a).  If 
there  be  an  irregularkj  in  the  entry  of  the  appearance  by  M<Donagh» 
it  being  subsequent  to  the  filing  of  the  declaration)  he  alone  was  entitled 
to  complab  of  such  irregularity ;  but  there  has  been  no  such  irregularity, 
for  the  appearance  has  relation  back  to  the  irst  day  of  Term*  The  only 
objection  then,  b  the  absence  of  the  side-bar  rule  for  liberty  to  file  the 
declaration  as  of  Michaelmas  Term,  and  of  th'is  irregularity  he  cannot 
now  take  advantage,  after  an  acquiescence  for  such  a  length  of  time ; 
Cook  ▼.  Alien  (h) ;  Brathour  ▼.  RusseU  (c) ;  Fowel  ▼.  Petre  (d) ;  laches 
may  arise  either  by  the  party  lying  by  for  an  unreasonable  time,  or  by 
his  taking  a  fireah  step  after  notice  of  the  irregularity ;  when  a  party  has 
notice  of  a  proceeding  having  been  taken,  he  is  bound  with  notice  of 
the  irregularity  from  that  period  ;  Esdmile  v.  Davie  (e).  In  that  case 
Patteson,  J.  says,  ^'  A  man  is  bound  to  know  of  every  proceeding  taken 
^<  against  him,  and  if  there  be  any  error  in  it,  he  ought  to  ascertain  th«t 
"  error ;  he  cannot  be  heard  to  say  he  did  not  know  of  it."  In  this  case 
the  party  had  notice  of  the  filing  of  the  declaratioa  in  last  Michaelmas 
Term,  and  has  not  moved  in  the  matter  until  now.--^C«AMPTO]r,  J.  If 
this  irregularity  were  on  the  face  of  the  proceeding,  that  case  would  be  in 
point.] — The  rule  does  not  apply  to  irregularities  apparent  Ott  the  face  of 
the  proceedings,  the  party  is  bound  to  come  to  the  Court  when  he  knows 
of  the  proceeding  upon  which  the  irregularity  exists,  not  of  the  irregu- 
larity itself;  and  he  must  come  within  a  reasonable  time ;  the  ensaing 
Term  has  been  considered  a  reasonable  time:  Veo  Rules  41,  Fer* 
gueon'e  Prac.  1037. 


E.  T.  1842. 

QMeen*i  Bench, 


Cbamftcmi,  J. 

It  would  be  very  unreasonable  that  a  person  should  be  bound  to  4ake 
advantage  of  an  irregularity  not  patent  en  the  proceedings^  and  of  which 
he  has  not  actual  knowledge  ;  the  24th  General  Rule  is  weU  known ;  if 
a  party  lie  by,  knowing  of  the  irregularity,  and  suffer  his  opponent  to  take 
a  step,  the  Court  will  not  assist  him.  In  the  case  of  EedaUe  v.  Dtms^ 
Patteson,  J.,  says :  ^'  What  is  meant  by  the  rule,  that  he  is  bound  to 
"  come  promptly  is,  that  he  is  bound  to  come  promptly  after  he  knows  of 
'*  the  proceeding  in  which  the  supposed  irregularity  exists,  and  not  after 
*<  he  knows  of  the  irregularity  itself."  Now  every  dictmm  of  a  Judge 
ought  to  be  taken  to  refer  to  the  facts  before  him  at  the  time,  and  ought 
not  to  be  supposed  to  refer  to  other  facts ;  in  that  ease  the  objection 
appeared  on  the  face  of  the  proceeding  itself,  and  there  is  nothing  in  the 
judgment  of  that  learned  Judge,  which  differs  from  our  own  rule.  I 
think,  in  accordance  with  what  has  been  stated  in  that  case,  the  party  was 


(a)  1  Wilfl.  343. 
(c)  6  Scott,  268. 


{€)  6D.P.C.468. 


{b)  3  Tyr.  378. 
[d)  b  D.  P.  C.  276. 
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COTLE 

AND 

M'DONAGH. 


E.  T.  1842.   bound  by  every  tbing  that  was  apparent  upon  the  declaration  ;  in   every 
Queen^iBeneh,    proceeding  against   himself,  if  there  was  error  in  it  he  was  bound  to 
MATHERS      ascertain  it,  not  to  say  he  did  not  know  of  it ;  so  also  I  should  say,  that 
the  defendant  here  was  bound  to  know  what  was  in  the  declaration,  but 
he  was  not  bound  to  know  that  the  other  defendant  had  not  appeared, 
for  he  could  not  ascertain  that  from  the  declaration.     If  he  had  taken 
any  step  himself,  or  allowed  his  opponent  to  do  so,  that  would  have  made 
some  difference.     As  to  what  is  reasonable  time,  it  must  be  regulated 
by  this  consideration — how  soon  had  the  party  knowledge  of  the  irregu- 
larity, or  how  soon  may  the  Court  presume  he  ought  to  have  had  that 
knowledge  ?    The  proceedings  in  this  case  stand  thus : — a  declaration  is 
filed   on  the  15th  of  November,  on  the  same  day  the  rule  to  plead  is 
entered,  and  notice  of  the  declaration  being  filed  is  served;  if  at  the 
same  time  the  rule  to  plead  had  been  served,  it  might  have  been  a  different 
matter ;  but  the  plaintiff  does  not  serve  such  rule,  and  the  defendant  is 
charged  with  delay,  although  the  same  degree  of  blame  applies  to  the 
plaintiff,  and  laches  ought  not,  therefore  to  be  visited  on  the  defendant. 
In  this  case  there  was  neither  actual  knowledge  nor  that  species  of  notice 
which  Judge  Patteson  refers  to,  and  I  am  of  opinion  that  this  motion 
must  be  granted. 


Perrin,  J. 

It  is  of  great  importance  that  the  practice  of  the  Court  should  be 
fixed,  and  the  rule  requiring  parties  to  come  without  delay,  and  without 
laches,  to  complain  of  irregularities  like  the  present,  ought  to  be  observed ; 
but  in  this  case  the  irregularity  was  not  apparent  on  the  face  of  the 
declaration ;  and  the  plaintiff,  by  not  serving  the  rules  to  plead,  gives  some 
ground  for  the  defendant's  supposing  he  is  not  going  to  proceed  in  the 
cause.  There  is  a  case  in  Forresfs  ReporU  which  appears  applicable  to 
the  present.*  In  the  present  case  the  applicant  cannot  be  charged 
with  laches,  he  has  come  forward  in  due  time ;  and  I  am,  therefore,  of 
opinion  that  this  motion  ought  to  be  allowed. 

Burton,  J. 

There  is  a  very  intelligible  distinction  between  this  case  and  the  case 
decided  by  Judge  Patteson.  The  rule  to  plead  not  having  been  served, 
might  fairly  be  considered  to  amount  to  an  implied  declaration,  that  the 
flaintiff  had  not  an  intention  of  proceeding  further  in  the  action,  and 
that  circumstance  clearly  distinguishes  this  case  firom  the  decision  and 

dicta  in  Esdaile  v.  Davis^  and,  therefore, 

Allow  the  motion,  but  without  costs. 


•  The  case  referred  to  by  the  learned  Judge  would  appear  to  be  the  case  of  Bal- 
ienfyne  ▼.  Wilton^  For.  34,  where  Mtcdonald,  C.B.,  stated—"  Nobody  is  boan4  to 
Botioe  any  irregularity  until  it  affecti  himitif." 
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JpriiTS. 

A  CONDITIONAI.  order  had  been  obtained  in  this  cause  on  the  part  of   Where    in 

the  defendant,  for  liberty  to  file  a  second  declaration  in  the  name  of  the    ^j^^    ^^^ 

plaintiflT,  and  to  enter  up  judgment  thereon  as  in  case  of  a  nonsuit,  the  cause  against  eleven 
•.,  .  Ti  rw^  rr.1.  tji  persons,    the 

having  been  at  issue  more  than  three  Terms.     The  ejectment  had  been    defences  of  fiye 

moved  on  in  Easter  Term  1841 ;  an  appearance  was  entered  and  defence    ha?  Wn*"on^ 

taken  thereto  the  same  Term,  and  no  further  proceedings  had  since.     The    solidated,  and 

affidavit,  as  cause  against  this  order,  stated,  that  in  Hilary  Term  1841,    hronght    this 

an  ejectment  on  the  title  had  been  brought  for  the  recovery  of  certain    ca^  *<>  trial 

.        .  ®  against    those 

premises  in  the  county  of  Wicklow,  the  estate  of  Lord  Powerscourt,  upon    five    persons, 

which  the  defendant  and  several  other  persons  had  encroached  and  settled,    °^^  ^^^^iJ^^ 

was  postponed, 

many  of  them  within  a  short  period,  and  during  the  minority  of  Lord    at  the  instance 

Powerscourt :  that  defence  had  been  taken  to  this  ejectment  by  Mr.    ^^^     ^    ^^ 

Grarde,  Attornev,  in  the  name  of  defendant  and  several  others  ;  that  the    °e^t   Assizes, 

1        .    •        .         ,  .   .  *     .  1  t       *°d  at  the  fol- 

question  to  be  tried  against  Jthe  several  defendants  was  the  same,  namely,    lowing  Assizes 

whether  the  persons  who  had  so  encroached  and  settled  upon  the  lands  ^    ui     t^** 

had  acquired  a  title  to  their  several  holdings  against  Lord  Powerscourt ;  to  trial  in  con- 

ihat  several  of  those  persons  having  taken  separate  defences,  in  order  to  Ibsenc^of  his 

save  expense,  several  of  those  cases  were  selected  for  trial,  and  the  defences  Counsel,  and  it 

taken  in  such  cases  consolidated,  and  the  record  in  such  consolidated  the  cases  of  all 

cases  was  brought  down  for  trial  at  the  Wicklow  Summer  Assizes  of  1841,    *®  defendants 

,,,«,.  ^*re   similar; 

and  the  lessors  of  the  plaintiff  were  fully  prepared  to  proceed  with  the    Held,  that  was 

trial;  but  that  on  the  special  application  of  the  defendants,  the  trial  was  JJ^^ng^t"!^  mo- 
postponed  to  the  ensuing  Spring  Assizes ;  that  notice  of  trial  was  served  for  ^^n  for  judg- 
such  Spring  Assizes,  but,  in  consequence  of  the  absence  of  his  Counsel,    of  nonsuit  on 

plaintiff  was  compelled  to  withdraw  such  notice  of  trial.  It  further  stated,  ]*®^*^^  of  a  de- 
,  .  fondant  whose 

that  plaintiff  intended  to  proceed  to  trial  at  the  ensuing  Summer  Assizes,  in    case  had   not 

case  an  arrangement  between  the  parties  be  not  effected  in  the  mean  time ;  to  triaU '°°^^* 

that  a  second  declaration  had  not  been  filed  in  this  cause,  in  consequence  This   Court 

of  a  verdict  not  having  been  obtained  in  the  cases  which  had  been  selected,  rule  laid  down 

the  question  in  all  the  cases  being  the  same  ;  and  as  a  verdict  in  one  *°    <^fman  v. 

would  be  most  likely  to  determine  the  others,  this  cause  was  not  further  LawRep.S46), 

proceeded  with  in  order  to  avoid  the  heavy  expense  of  a  second  record  j  pUinti¥'''in  * 

that  these  several  defendants  are  paupers,  and  Lord  Powerscourt,  in  shewing  cause 

order  to  avoid  the  imputation  of  any  harshness  towards  them,  has  offered  ■     - 

to  give  them  leases  of  their  several  holdings  at  merely  nominal  rents. 


nisi  for  judg- 
ment as  in  case 
of  nonsuit,  to 
shew  "  just 
cause  "  for  not 
having  gone  to 
trial  ;  and  a 
peremptory 

undertaking  or  a  slight  excuse  will  not  he  sufficient  cause  in  this  Court  against  making 

the  rule  absolute. 


Mr.   Hatchellf  Q.  C.,  now   shewed   cause. — According   to   the    old 
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practice,  a  peremptory  undertaking  to  go  to  trial  was  a  sufficient  answer 
to  this  application  ;  but,  since  the  case  of  Gilman  v.  Connor  (a),  some 
excuse  must  be  shewn — a  slight  excuse  b  sufficient — there  has  been  no 
default  on  our  parts  for  the  first  six  months.  We  served  a  notice,  ten- 
dering a  consent  to  discharge  the  conditional  order,  offering  to  pay  the 
plaintiff  the  costs  of  the  order,  and  an  undertaking  to  go  to  trial  at  the 
ensuing  Assizes.  He  cited  Anonymow  (6)  ;  Doe  dem.  Ringer  t.  Bloit  (c). 

Mr.  Berwick,  Q.  C,  with  whom  was  Mr.  Richard  Garde,  cofUm. 

The  plaintiff  has  not  shewn  a  just  cause  for  not  having  gone  to  trial : 
on  the  contrary,  he  has  shewn  no  cause  at  all.  He  has  consolidated  the 
defences  in  five  cases,  and  leaves  six  others  without  without  consolidaling 
or  taking  any  step  against  them  since  Easter  Term  1841.  There  has 
been  default  on  the  part  of  the  plaintiff.  He  should  have  consolidated 
his  defences  and  tried  all  in  one  action.  At  the  Summer  Assizes  of  1 84 1, 
he  went  to  trial  against  those  five  persons ;  and,  in  consequence  of  the 
refusal  on  the  part  of  the  plaintiis  to  admit  the  copy  of  an  Act  of  Parlia- 
ment as  evidence,  the  trial  was  postponed.  The  affidavit  does  not  state 
that  the  defendant  was  one  of  the  persons  who  had  encroached.  His 
just  cause  is,  that  there  is  a  case  depending  against  other  persons,  which 
may  by  possibility  decide  this.     They  should  shew  the  decision  in  that 

action  would  affect  the  defendant.  v.  Wor&iingion  (d).    By  the 

words  of  the  statute  (e),  <*jusl  cause"  must  be  shewn  ;  and  the  case  of 
Gilman  v.  Connor  has  decided  a  peremptory  undertaking  is  not  suf- 
ficient. With  regard  to  the  consent,  we  were  compelled  to  apply  to  the 
Court. 

Mr.  ffatchelly  Q.  C,  in  reply. — With  regard  to  the  Act  of  PariiamenI 
which  they  called  upon  us  to  admit,  it  was  a  private  Act  passed  in  Eng- 
land upwards  of  a  century  since,  and  they  refused  to  shew  it  to  the 
plaintiff's  Counsel.  If  the  plaintiff  had  conselidated  all  the  defences,  in 
case  he  failed,  each  would  be  entitled  to  their  separate  costs. 

Per  Curiam. 

There  has  been  sufficient  cause  shewn.  We  are  anxious  that  it  should 
be  understood  that  we  allow  the  cause  shewn  in  this  case,  upon  the  prin- 
ciple that  there  has  been  cause  shewn  to  the  Court,  and  not  slight  caose» 
but  a  reasonable  ground,  for  the  plaintiff's  not  going  to  trial. 

Allow  the  cause  shewn,  the  plaintiff  undertaking  to  pay  the  costs 
of  the  conditional  order,  and  the  costs  of  this  motion,  and  to  go 
to  trial  at  the  next  Assizes. 


(a)  1  Ir.  Law  Bep.  346. 
(c)  8  Dow.  P.  C.  18. 


(b)  3  Ir.  Law  Rep.  363. 
{d)  3  Ir.  Law  Bep.  866. 


(e)  88  G.  3)  c.  31. 
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This  was  an  action  of  replevin.     The  defendant  pat  in  two  avowries  It  is  not  ne- 

that  he  had  distrained  the  plaintiff's  goods,  as  landlord,  for  £120  due  for  landlord  dis«* 

one  year  and  a-half  *s  rent     The  plaintiff  pleaded  two  pleas-^first,  that  ^"gjjjj^de- 

before,  and  at  the  time  of  the  distress,  the  plaintiff  was  in  possession  of  a  liver  the  parti- 

dwelling-hoose,   {<it  the  rent   of  which   the   distress  had  been  made;  treM^rMui^ 

and  that  the  defendant  did  noty  at  or  before  the  time  of  making  the  said  1^  the  6  &  7 

distress,  deliver  the  particulars  required  bj  the  6  &  7  YF.  4,  c  75,  s.  6.  a,  no^ess  in 

The  second  plea  was  similar  to  the  first,  with  the  exception  of  the  plaintiff  ff*^  .^  ^^' 

having  stated  that  the  required  particulars  had  not  been  delivered  at  alL  &liing   within 

On  this  latter  plea  issue  had  been  taken ;  and  to  the  former  the  defendant  ^^  oi'^eCi- 

demurred,  and  the  plaintiff  joined  in  demurrer.  vilBill  Courts. 

^  "^  Z>tf.  Foster,  J. 

Mr.  J>  D.  Fitzgerald^  in  support  of  the  demurrer.— To  maintain  his 
plea,  the  plaintiff  must,  in  the  first  place,  maintain  that  the  6th  seolion  of 
the  6  &  7  W.  4,  c.  76,  is  not  confined  to  cases  within  the  Gvil  Bill 
jurisdiction^-t.  e^  to  cases  in  which  the  rent  distrained  for  does  not 
exceed  £60.  On  the  other  hand,  we  contend,  that  it  is  wholly  confined 
to  that  class  of  cases,  and,  consequently,  does  not  apply  to  this  case,  in 
which,  it  is  admitted  on  the  record,  that  the  yearly  rent  is  £80,  and 
the  rent  distrained  for  £120.  This  latter  construction  b  confirmed 
by  the  title  of  the  Act,  which  is,  "  to  extend  the  jwriedidum^  and 
regtUate  the  proceedings  of  the  Civil  Bill  Courte  in  Ireland  i^  and 
also  by  the  preamble,  which,  although  it  will  not  be  allowed  to  control 
the  express  words  of  the  Act,  is,  nevertheless,  a  good  key  for  opening 
the  meaning  of  the  Legislature  where  it  is  doubtful — 4  Inet.  330 ;  Ryan 
V.  RoUe  {a) ;  Maeon  v.  Armitage  (6).  The  provisions  of  the  6th  section 
are  expressly  confined  to  cases  of  distress  where  the  rent  does  not  exceed 
£60,  giving  the  Assistant  Barrister  power  to  hear  and  determine  such 
eases ;  and  the  6th  section  following  immediately,  without  the  interven- 
ing words  of  <*  be  it  further  enacted,**  should  be  read  as  part  and  conti- 
nuance of  the  preceding  section,  and  be  therefore  limited  to  cases  within 
the  Civil  Bill  jurisdiction.  The  7th  section  empowers  the  Sheriffs  to 
appoint  replevingers ;  and  the  conclusion  of  it,  which  refers  to  the  second 
schedule  of  the  Act,  in  which  it  will  be  found  that  fees  are  allowed  for 
the  execution  of  the  replevin  bond,  which  bond  is  conditioned  to  prose- 
cute the  replevin  suit  in  the  Civil  Bill  Court,  shews  that  this  section  also 

(a)  1  Atk.  174.  (k)  13  Ves.  36. 
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applies  to  the  Civil  Bill  jurisdiction.  The  8th  and  9th  sections  are  like- 
wise confined  to  cases  within  the  same  jurisdiction;  while  the  lOth, 
which  is  as  general  in  its  terms  as  the  6th  section,  is,  nevertheless, 
manifestly  confined  and  restricted  in  the  same  manner  as  the  others. 
Again,  passing  on  to  the  19th  section,  we  find  a  new  jurisdiction  con- 
ferred with  respect  to  personal  representatives,  in  cases  where  the  assets 
do  not  exceed  £200 ;  and,  in  the  22nd  section,  it  is  provided,  in  words 
as  extensive  as  those  of  the  6th  section,  that  *'  every  executor  or  ad- 
ministrator" may  be  compelled  to  produce  copies  of  their  respective 
wills,  &c.  Now,  if  the  generality  of  the  words  in  this  latter  section  are 
to  be  restricted,  by  the  obvious  intent  of  the  preceding  enactments,  to 
those  cases  alone  in  which  the  assets  amount  to  a  specified  sum,  in  the 
same  manner  ought  the  words  of  the  6th  section  to  be  restricted  to  the 
particular  class  of  distresses  designated,  not  only  in  the  immediately 
preceding,  but  in  the  immediately  subsequent,  sections.  Moreoi'er,  all 
the  provisions  of  the  Act  apply  exclusively  to  the  Civil  Bill  jurisdiction, 
as  appears  likewise  by  the  fees  and  forms  given  in  the  schedules  which 
have  reference  to  the  Civil  Bill  Courts  alone.  In  fine,  this  construction 
is  confirmed  by  the  express  authority  of  Carden  v.  Mahon  (a),  in  which 
Mr.  Justice  Crampton  is  reported  to  have  stated,  that  it  had  been  decided 
that  the  notice  in  question  was  only  required  in  cases  within  the  Civil 
Bill  jurisdiction. 

Next,  supposing  that  the  Court  should  be  of  opinion  that  the  pro- 
visions of  the  6th  section  are  not  to  be  confined  to  cases  within 
the  Civil  Bill  jurisdiction ;  it  must  be  contended  by  the  other  side, 
that  they  are  mandatory,  and  not  merely  directory.  For  this  posi- 
tion the  case  of  Murphy  in  replevin  v.  Butler  (b)^  a  decision  by 
seven  out  of  ten  of  the  Judges  will  be  relied  on.  That  case  was  not, 
however,  argued  by  Counsel. — [Dohebty,  C.J.  It  may  be  right  for 
me  to  say,  that  although  not  present  at  the  discussion  of  that  case,  I  am 
strongly  in  favour  of  the  provisions  of  ihe  section  being  mandatory.  That 
was,  however,  a  decision  on  a  case  which  was  not  argued  by  Counsel,  and 
now  that  there  is  an  opportunity  of  having  it  argued  by  Counsel,  we  will 
not  shut  them  out  by  considering  it  a  decision.] — The  only  argument 
for  its  being  mandatory  is  drawn  from  the  word  *'  shall ;"  but  that  is  not 
sufficient  to  warrant  the  conclusion,  no  condition  or  consequence  being 
attached  to  the  non-compliance. — [Ball,  J.  Why  should  the  particulars 
be  delivered  in  any  case,  if  the  enactment  is  merely  directory.] — The 
remedy  for  the  neglect  would  be  an  action  on  the  case  against  the  land- 
lord, as  clearly  intimated  by  the  late  Solicitor- General  Moore,  when 
acting  as  Judge  of  Assize,  in  the  case  of  Fox  v.  Lynch  (c).    At  ail  events 


(a)  1  C.  &  D.  489,  C.  C.  (b)  Jebb's  Res.  Cu.  321. 

(r)  1  C.  &  D.  327,  C.  C. 
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a  mere  affirmative  or  positive  direction  will  not  make  the  requirement 
mandatory;  Rex  v.  Lecieater  (justices)  (a).  For  instance,  the  11th 
section  of  the  1  &  2  6r.  4,  c.  59)  has  been  held  to  be  merely  directory, 
although  an  express  duty  is  thereby  imposed ;  Doe  dem.  Philips  v. 
Evans  (li).  The  case  of  Rex  v.  Bermingham  (c),  decided  on  the  4  G,  4, 
c,  76,  s.  16,  is  to  the  same  effect  in  principle. 

Our  next  proposition  is,  that  it  is  not  necessary  that  the  particulars 
should  be  delivered  *^  at  or  before  the  time  of  the  distress  made.**  If 
tendered  at  any  reasonable  time  after,  or  in  the  course  of  the  same  day, 
it  would  be  sufficient,  there  being  nothing  in  the  6th  section  to  shew  that 
it  is  imperative  that  it  should  be  done  forthwith ;  and,  therefore,  the 
issue  which  has  been  tendered  is  too  narrow — the  proper  issue  should 
have  been,  ^*  at  or,  a  reasonable  time  after,  ftc." 

In  the  next  place,  assuming  that  the  6th  section  applies  to  replevins  in 
the  Superior  Courts,  the  plaintiff  is  bound  to  maintain  that  the  non« 
delivery  of  the  required  specification  makes  the  party  distraining  a  tres- 
passer (df  initio — otherwise,  the  taking  having  been  lawful,  the  plea  is  no 
bar  to  the  avowry,  and  we  must  have  judgment  on  demurrer.  The 
direction  of  the  Legislature  is  restrictive  of  a  common  law  right,  and 
ought,  therefore,  to  be  construed  strictly.  The  record  in  this  case  admits, 
by  the  omission  to  plead  either  non  tenuit  or  riens  in  arrear^  the 
landlord's  right  to  distrain ;  the  distress  was,  therefore,  lawful  at  its 
commencement,  and  then  it  must  be  contended,  that  the  subsequent 
neglect  to  deliver  the  particulars  made  him  a  trespasser  ah  initio.  But 
there  is  no  case  in  which  a  party  has  been  held  to  be  a  trespasser  for  a 
mere  nonfeasance  :  Fox  v.  Lynch  (d) ;  Shapcott  v.  Winford  (e) ;  Lynn 
V.  Moody  (f)  ;  Six  Carpenters^  case  (g).  In  the  latter  of  these  cases  it 
was  expressly  held,  that  a  subsequent  irregularity  is  not  sufficient  to  make 
the  distraining  party  a  trespasser  ah  initiot  some  positive  act,  such  as  an 
abuse  of  the  distress,  is  necessary.  At  all  events,  the  defence  contained 
in  the  plea  is  not  available  on  this  record ;  for  the  illegal  taking  is  the 
gist  of  the  action,  while  it  is  admitted  that  the  taking  here  was  lawful,  but 
that  there  was  a  subsequent  omission  to  do  a  particular  act,  which  might 
be  the  subject  of  an  action  on  the  case,  but  is  no  answer  to  our  case  as  it 
appears  on  the  record.  On  the  English  Act  2  FF.  ^  ilf.  c.  5,  s.  2,  which 
authorises  a  sale  of  the  distress  after  five  days'  notice,  it  has  never  been 
contended  that  the  omission  of  the  notice  was  a  defence  to  the  action. 
No  such  plea  is  to  be  found  in  the  books ;  and  yet  that  which  has  been 
pleaded  in  this  case  is  exactly  the  same  in  nature  and  principle.     The 


H.  T.  1841. 
CommonPieas, 


(a)  7  B.  &  C.  13. 
(e)  8  B.  &  C.  39. 
(r)  1  Ld.  Raym.  188. 


d')  8  Co.  390. 


(*)  S  Tyrr.  339. 
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pfauotiff  is  bound  to  nuunUin  all  of  the  foregong  propositions  against  wfaidi 
we  have  been  arguing,  and  if  he  isils  in  any  one  of  them,  we  are  entitled 
to  judgment. 

Mr.  NapieTf  with  whom  was  Mr.  WoBj  m  support  of  the  plea. 

The  real  and  important  question  i*  (his  case  is,  whether  the  provisions 
of  the  6  ft  7  FF.  4,  c.  75,  s.  6,  are  confined  to  cases  of  distress  within 
the  Civil  Bill  jurisdiction,  or  whether  they  extend  to  all  cases  of  distress, 
rendering  it  incumbent  on  the  landlord  to  serve  the  required  notice  sub- 
stantially at  the  time  of  making  it,  without  reference  to  the  amount  of  the 
yearly  rent  or  the  rent  distrained  for.  Our  view  of  the  statute  in  question 
is,  that  in  order  to  effectuate  the  purposes  contemplated  by  the  Legiitature 
in  giving  jurisdiction  to  the  Civil  Bill  Courts,  it  is  necessary  to  serve  the 
specification  of  particulars  in  every  case  in  which  a  distress  is  made.  In 
the  first  pUce,  it  is  remarkable,  that  in  all  the  other  sections  which  relate 
to  replevins,  as  well  those  which  precede,  as  those  which  follow,  the  6th 
•ecUon,  there  sre  restrictive  words  confining  them  to  cases  in  which  the 
rent  distrained  lor  does  not  exceed  £50 ;  but  in  the  6th  section  these  have 
been  omitted ;  and  if  we  can  discover  any  reasonable  object  to  be 
collected  from  the  Act  itself,  for  making  the  enactments  of  that  section 
general,  the  Court  wiH  not  cut  down  the  plain,  obvious,  and  natural  rnean^ 
tag  of  the  words  used  by  the  Legislature.  That  object  we  shall  now 
proceed  to  trace. 

There  was  no  Irish  enactment  corresponding  to  the  2  FF.  ^r  3f.  c.  5, 
which  eoipowered  the  sale  of  a  distress  under  certain  restrictions,  until 
the  25  6»  2,  c  1 3,  s.  5,  in  which,  however,  there  is  no  notice  required  to 
be  given  (as  in  the  English  Act)  to  the  party  distrained  upon,  previous 
to  the  sale  of  the  distress ;  and  the  first  statute  which,  in  this  country, 
required  any  notice  to  be  gi\'en  to  the  tenant  on  whom  a  distress  has 
been  asade,  is  the  6  &  7  FP.  4,  c.  75.  Before  that  Act,  the  tenant,  for 
whose  reOef  it  was  passed,  had  no  means  of  knowing  the  cause  of  the 
diitrees,  nor  the  party  distraining ;  and  its  object  was  to  enidile  him,  where 
the  rent  distrained  for  did  not  exceed  £50,  to  take  advantage  of  the  cheap 
«od  speedy  remedy  provided  by  the  Act,  instead  of  resorting  as  thereto* 
fore  to  the  Superior  Courts.  The  tenant  being  the  party  wIm)  was  to 
have  the  opportunity  of  deciding  whether  he  should  go  into  the  Civil  BiU 
Coart,  he  was  to  be  told  the  mnonnt  for  which  the  distress  was  made ;  and 
that  informatien  was  to  be  furnished  by  the  party  distraining,  at  the  time 
of  making  tiM  distress.  Svtppoee  e^en  that  the  notice  specified  an  amount 
of  rent  distrained  for  exceeding  £50,  yet  if  rent  had  been  paid,  the  service 
of  the  particulars  required  by  the  6th  section  would  enable  the  tenant  to 
know  who  was  the  party  distraining,  and  thereby  furnish  him  with  the 
means  of  ascertaining  whether  or  not  rent  to  that  amount  was  or  was  not 
actually  due ;  and  if  not  actually  due,  the  Civil  Bill  remedy  would  be 
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open  to  him  ;  for  the  words  of  the  5th  section*  are,  <'  the  rent  for  or  in 
respect  of  which  any  distress  shall  be  or  ought  to  have  been  made" 
Suppose  a  case  of  conflicting  landlords,  one  of  whom  had  distrained  upon 
the  tenant,  the  service  of  the  particular  would  enable  him  to  ascertain 
which  of  them  was  the  distraining  party,  and  whether  he  had  any  set-o£f 
against  him,  or  rightful  deductions  of  head  rent  paid.  In  fine,  the  16th 
section  by  repealing  several  previous  statutes,  which  were  general  enact- 
ments as  to  distresses,  gives  a  rational  intimation  that  the  Act  is  not  wholly 
confined  to  cases  within  the  Civil  Bill  jurisdiction,  but  that  general  pur- 
poses were  intended  to  be  considered.  With  respect  to  the  position  that 
the  issue  is  too  narrow— by  reason  of  there  being  nothing  in  the  Act 
requiring  the  delivery  of  the  particulars  at  or  before  the  making  of  the 
distress, — the  majority  of  the  Judges  adopted  the  view  taken  by  Baron 
Foster  in  Brown  Y.  Motherwell  (a)t  viz.,  that  the  service  of  the  particulars 
must  be  contemporaneous  with  the  distress. — [Foster,  J.  Substantially 
at  the  time  of  the  distress.  Every  thing  in  that  report  is  very  fair,  with  the 
exception  of  the  statement  respecting  the  majority  of  the  Judges,  which 
is"  rather  too  strongly  worded — there  having  been,  if  I  remember  rightly, 
a  bare  majority  of  one  in  the  opinions  of  the  Judges,  in  favour  of  mj 
view  as  to  the  provisions  of  the  section  being  mandatory.] — It  has, 
however,  been  expressly  decided  in  the  case  of  Orr  v.  Stevenson  (b)^ 
that  the  particulars  of  the  demand  must  be  served  contemporaneously 
with  the  making  of  the  distress;  and  in  the  case  of  Murphy  in  re- 
pl^n  v.  Butler  (c),  it  has  been  held  by  seven  Judges  out  of  ten,  that 
the  provisions  of  the  6th  section  are  mandatory.  Besides,  the  object 
of  the  notice  required,  being   to  give  the   tenant  an   opportunity  of 


H.T.  1841. 
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(a)  1  C.  &  D.  468,  C.  C.  (*)  2  C.  &  D.  228,  C.  C. 

(c)  Jebb'8  Read.  Cas.  321. 


*  It  having  been  qaestioned  whether  the  yearly  reserved  rent,  or  the  amount  of  the 
rent  distrained  for,  was  to  be  the  measure  and  criterion  of  the  jurisdiction,  it  was  agreed 
and  resolved  on  by  the  Assistant  Barristers,  with  regard  to  the  6th  section  of  the  6  &  7 
W,  4,  C.76,  that  ^*  The  jurisdiction  is  according  to  the  arrear  claimed,  not  the  amount 
"  of  the  rent ;  thus  if  the  rent  be  £200  per  annum,  payable  quarterly,  replevin  could  be 
"maintained  concerning  the  quarter's  rent."  It  was  also  resolved,  that  if  the  dis- 
trainer delivers  a  particular  of  rent  demanded  e:xceeding  £60,  and  the  person  distrained 
upon  replevies,  and  brings  a  Civil  Bill  under  this  Act,  and  shews  that  a  less  sum 
than  £60  is  due,  the  jurisdiction  attaches.  Bat  if,  under  the  same  circumstances,  on 
taking  the  account,  it  appears  that  more  than  £60  is  due,  the  plaintiff's  bill  roust  be 
dismissed,  and  the  goods  distrained  returned,  or  the  replevin  bond,  if  required  by  the 
defendant,  assigned.  In  the  latter  case,  however,  the  landlord  may  waive  the  excess, 
and  have  a  decree  for  £60*  if  it  is  expressed  in  the  decree  (in  analogy  to  the  36  Q.  3, 
c.  26.  8. 8),  that  it  is  in  full  discharge  of  the  landlord's  demand.  Napier's  Prac,  of  the 
Civil  BUI  CourtSj  by  Lmgfieldy  202. 

2  F 


Digitized  by 


Google 


290 


CASES  AT  LAW. 


H.  T.  1841.  tendering  the  sum  due,  which  would  be  a  good  plea  to  an  avowry,  or 
CommonFietu.  of  going  into  the  Civil  Bill  Court,  the  directions  must  be  obviously 
mandatory ;  otherwise  the  intention  of  the  Legislature  to  extend  a 
boon  to  the  tenant  would  be  defeated.  If  the  words  of  the  section 
were  "  shall  or  may,"  instead  of  '^  shall,"  there  might  be  some  ground 
for  the  argument  on  the  other  side ;  Davison  v.  Gill  (a).  As  to  what 
has  been  argued  respecting  the  omission  of  the  notice  making  the  party 
distraining  a  trespasser  ab  initio^  that  proposition  is  laid  down  expressly 
in  7  Com,  Dig.  Trespass  (c.  2),  where  it  is  stated  that  if  a  man  has 
authority  by  statute,  and  does  not  pursue,  or  abuses  his  power,  he  is  a 
trespasser — as  if  a  man  has  authority  by  the  statute  of  W.  Sf  M.  to  sell  a 
distress  for  rent,  if  not  replevied  within  five  days  after  notice,  &c.,  sells  it 
without  notice  given.  In  conclusion,  with  reference  to  the  observations 
which  have  been  made  by  the  Counsel  on  the  other  side,  as  to  the  con- 
clusion to  be  drawn  from  the  absence  of  the  word  '*  further  "  in  the  com- 
mencement of  the  6th  section,  the  observations  of  Mr.  Justice  Parke,  in 
the  case  of  Earl  Spencer  v.  SwaneU{h\  shew  that  such  a  circumstance 
ought  to  lead  us  to  the  exactly  opposite  conclusion.  He  says,  '*  That 
'*  the  absence  of  such  a  word  indicates  the  intention  of  the  Legislature 
<*  to  proceed  to  a  new  head  of  legislation." 


Mr.  Macdonaghy  io  reply. — Admitting  that  the  6th  section  is  mandatory 
in  the  cases  to  which  it  applies,  I  shall  confine  myself  to  the  main- 
tenance of  the  opinion  expressed  by  Mr.  Justice  Crampton  in  the  case 
of  Carden  v.  Mahon^  and  which  was  likewise  held  by  by  Chief  Justice 
Bushe  in  the  case  of  Balfe  v.  Hopkins^  which  was  tried  at  the  last  Trim 
Assizes,  viz.,  that  the  statute  in  question,  including  the  6th  section,  is 
confined  exclusively  to  cases  within  the  Civil  Bill  jurisdiction.  It  is  true, 
that  the  1 6th  section  repeals  severed  enactments  of  an  apparently  general 
nature,  t.  «.,  the  7  &  8  G.  4,  c.  69,  and  part  of  10  Chas.  1,  sess.  2,  c.  25, 
and  of  the  3  G.  2,  c.  9.  The  first  of  these  Acts  (7  &  8  6r.  4,  c.  69) 
is  that  which  gives  a  £10  jurisdiction,  in  replevin  cases,  to  Justices  of  the 
Peace  ;  and,  instead  of  being  a  general  enactment,  it  is  wholly  limited  to 
an  inferior  tribunal.  It.  is  a  key  to  the  subsequent  enactments  on  the 
same  subject,  inasmuch  as  its  last  section  excludes  tenancies  of  a  certain 
description  of  tenure,  viz.,  crown  rents,  quit  rents,  composition  rents, 
chief  rents,  fee-farm  rents,  and  rents  on  demises  for  lives  renewable  for 
ever,  and  for  nine  hundred  and  ninety -nine  years — making  the  statute 
conversant  with  small  holdings  alone.  This  statute,  the  6  &  7  W,  4, 
c.  75,  enlarges,  by,  in  the  first  place,  increasing  the  jurisdiction  to  £50 ; 
and,  in  the  second  place,  by  the  repealing  clauses  of  the  16th  section, 
which  has  the  effect  of  extending  it  to  all  cases  of  distress,  no  matter 


(a)  1  East,  72. 


{b)  3  M.  &  W.  164. 
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what  the  tenure,  or  in  what  manner  the  rent  is  reserved.  Sach  a  repeal 
was  necessary,  as  otherwise  the  Courts  would  have  been  in  difficulty  as 
to  whether  the  cases  which  were  excluded  by  the  last  section  of  the 
7  &  8  6r.  4,  c  69»  were  to  be  considered  as  within  the  provisions  of  the 
subsequent  enactment  of  the  6  &  7  W.  4,  e.  75.  The  two  other  statutes 
(10  Chat,  1,  sess.  2,  c.  5,  and  3  G.  2,  c.  9)  have  been  only  repealed  as 
to  the  parts  which  relate  to  the  appointing  and  proclaiming  deputies,  and 
making  deliverance  of  distresses ;  which  was  absolutely  necessary,  as  coming 
in  collision  with  the  newly  conferred  appointments  and  duties  of  reple- 
vingers  throughout  the  Sheriff's  district.  The  case  of  Earl  Spencer  v. 
Swannell,  although  cited  by  the.  other  side,  is  an  authority  in  our  favour; 
for  it  was  ruled  in  it  that  the  2nd  section  of  the  21  Jac.  1,  although  in 
its  terms  general,  was  held  to  apply  only  to  cases  of  the  same  description 
as  those  mentioned  in  the  preceding  section  of  the  the  same  statute.  In 
short,  there  is  nothing  to  support  the  construction  of  the  opposite  side, 
except  the  word  *<  all ;"  but  that  it  has  not  the  effect  contended  for,  is 
clear  from  the  case  of  Eex  v.  St  Nicholas  (a). — [Bajx,  J.  Has  it  not 
been  held,  that  the  provisions  of  the  1  &  2  G»  4,  c.  41,  extend  to  cases 
of  ejectment  in  the  superior  Courts,  and  yet  the  words  are  not  more 
general  than  those  in  the  section  in  question  ?] — The  preamble  in  that 
section  referred  to  certain  cases  in  which  there  had  been  doubts  respect- 
ing the  validity  of  the  service  of  certain  notices  in  ejectments,  and  the 
enactment,  which  was  declaratory,  was  intended  to  put  an  end  to  those 
doubts.  These  cases  were  in  the  judicial  knowledge  of  the  Superior 
Courts,  and  they  supplied  them  by  extending  the  provisions  to  the  eject- 
ments  in  their  own  Courts ;  whereas,  in  this  section,  there  is  no  preamble 
conveying  a  similar  implication ;  but,  on  the  contrary,  the  section  com- 
mences with  with  a  mere  copulative  article,  connecting  the  subject 
matter  with  that  of  the  preceding  section. 


H.  T.  1841. 
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DOHEBTT,  C.  J. 

In  stating  my  individual  opinion  on  this  case,  which  has  been  so 
clearly  and  so  ably  argued  before  the  Court,  I  shall  not  enter  into  much 
deUuL  The  broad  and  simple  question  is,  whether  the  provisions  of  the 
6th  section  of  the  6  &  7  W,  4,  c.  76»  are  universal,  and  extend  to  all 
cases — or  limited  and  confined,  as  contended  by  Counsel  for  the  plaintiff, 
merely  to  cases  falling  within  the  Civil  Bill  jurisdiction.  I  am  of  opinion 
that  the  section  in  question  is  confined  to  cases  of  distresses  for  rent, 
falling  within  the  jurisdiction  of  the  Civil  Bill  Courts. 

Looking  at  this  statute  and  the  antecedent  enactments  on  the  same 
subject — taking  into  consideration  its  particular  object — looking  at  its 
title — its  preamble,  and  the  several  sections  which  have  been  paoticu- 

(a)  Burr.  S.  C.  91. 
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larly  pointed  out ;  but,  more  especially,  reading  this  6th  section  wittf 
its  context — that  is,  in  conjunction  with  the  5th,  7th,  and  8th  sections- 
it  appears  to  me,  that  we  are  warranted  in  reading  it  as  if  the  word 
"  such "  occurred  in  that  section ;  and  in  treating  it,  therefore,  as 
referring  to  the  distresses,  which  are  the  subject  of  the  previous  and 
subsequent  provisions,  the  sound  rule  of  construction,  that  the  inten- 
tion of  the  Legislature,  as  it  is  to  be  collected  from  the  enactment,  must 
prevail,  is  what  must  guide  us  in  the  construction  of  this  section — and 
little  if  any,  assistance,  can  be  expected  from  any  decided  case.  I  may 
be  allowed  to  add,  that  this  Act  has  now  been  in  operation  for  six  or 
seven  years  ;  and  yet,  previous  to  the  present  case,'  there  has  not,  so  far 
as  I  am  aware  of,  been  an  instance  in  which  a  landlord  distraining  for 
rent,  amounting  to  a  sum  beyond  the  Civil  Bill  jurisdiction,  has  con- 
sidered himself  bound  to  give  a  notice  in  conformity  with  the  6th  section 
of  this  statute*  Although  this  may  not,  strictly  speaking,  be  an  argu- 
ment, it  shews,  at  least,  what  has  hitherto  been  the  general  impression  of 
the  Profession — and,  as  yet,  there  has  not  been  any  decision  on  the 
subject.  I  say,  there  has  not,  as  yet,  been  any  decision  on  the  subject ; 
for  although  the  Counsel  for  the  defendant  have  referred  to  a  case  in  which 
Mr.  Justice  Crampton  is  represented  to  have  stated,  that  it  had  been 
decided  that  <<  the  provisions  of  the  sixth  section  were  limited  to  cases  of 
distress  within  the  limits  of  the  Civil  Bill  jurisdiction,  yet,  neither  my 
own  memory  nor  that  of  my  Brethren  has  been  able  to  supply  the  case 
to  which  that  learned  Judge  alludes  ;  and  I  have  just  written  to  Judge 
Crampton  to  know  whether  he  could  assist  us,  but  he  is  not  able  to  do 
80  at  the  moment ;  so  that  I  consider  this  case  as  one  in  which  we  are 
without  any  authority  to  be  derived  from  a  decided  case.  Allusion  has 
been  made  in  the  course  of  the  argument  to  some  decision  on  this  statute 
by  the  Twelve  Judges  on  cases  reserved ;  but  it  is  obvious  that  the  pre- 
cise question  which  we  are  now  called  on  to  decide,  could  not,  from 
its  nature,  have  come  in  this  shape  under  their  consideration  ;  but 
merely  a  question  as  to  whether  the  provisions  of  this  section  are  man- 
datory or  directory.  The  question  now  before  us  is,  for  the  first 
time,  brought  before  a  Court  for  judicial  consideration ;  and  I  am  of 
opinion,  that  the  provisions  of  the  6th  section  have  reference  only  to 
cases  falling  within  the  Civil  Bill  jurisdiction ;  and  I  should  be  slow  In 
pronouncing,  that  it  is  incumbent  on  the  landlord  distraining  for  rent  io 
every  case,  be  the  amount  what  it  may,  to  furnish  the  particulars  of  his 
demand,  pursuant  to  the  provision  of  this  section.  I  can  see  great 
advantages  likely  to  result  from  such  notice  being  required  in  cases  of 
small  holdings,  and  in  transactions  with  the  smaller  and  poorer  tenantry 
of  Ireland ;  but  were  such  notice  to  be  required  in  cases  within  the 
jurisdiction  of  the  superior  Courts,  I  can  see  no  reason  why  a  similar 
change  in  the  general  law  and  practice  of  distress  should  not  be  extended 
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to  England — where  it  is  not  pretended  that  there  is  any  similar  enact-  H.  T.  1841. 

ment.     I  am-  of  opinion  that  the  provisions  of  the  6th  section  of  the  CommmPkat. 

statute  in  question,  are  not  applicable  in  the  case  now  before  the  Court*  daniel 

and  that  the  demurrer  must  be  allowed.  ^* 

BINGHAM. 
TORBENS,   J. 

I  concur  with  my  Lord  Chief  Justice — but  as  this  is  a  case  in  which 
the  question  to  be  decided  arises  for  the  first  time,  as  far  as  I  am  aware, 
on  a  new  statute,  I  am  desirous  of  assigning  my  reasons  for  the  conclusion 
at  which  I  have  arrived.  Great  mischiefis  resulted  previous  to  the 
7  &  8  tj.  4,  c.  69t  by  reason  of  parties  holding  lands  at  low  rents  being 
harrassed,  and  frequently  subjected  to  oppressive  distresses  for  an  unde- 
fined amount  of  rent ;  and  accordingly,  with  a  view  of  remedying  such 
abuses,  the  Legislature  passed  the  foregoing  statute,  giving  magistrates 
the  power  of  deciding  certain  cases  of  replevin  in  a  summary  way,  where 
the  rent  doth  not  exceed  the  sum  of  £10.  The  provisions  of  that  sta- 
tute were  found  ineffectual  to  remedy  the  mischief;  it  was  therefore 
repealed,  by  the  16th  section  of  the  Act  now  under  consideration, 
and  a  new  jurisdiction  to  the  value  of  £50  was  given  to  the  Court  of 
Quarter  Sessions.  In  the  repeal  of  the  statute  of  the  7  &  8  6.  4,  by 
the  statute  now  under  discussion,  the  Legislature  does  not  declare  that 
the  mischief  had  ceased,  but  that  the  remedy  was  ineffectual  and  a 
nullity ;  it  transfers  from  one  Court  to  another  a  more  enlarged  remedy  to 
meet  a  still  existing  mischief.  Let  us  consider  then,  whether  the  inten- 
tion of  the  Legislature  is  not  carried  out  in  the  words  they  have  used  in 
the  statute  now  under  our  consideration.  Its  title  is,  **  An  Act  to 
**  extend  the  jurisdiction,  and  regulate  the  proceedings  of  the  Civil  Bill 
*<  Courts  in  Ireland ;"  and  although  I  admit  that  the  title  of  a  statute 
cannot  control  the  manifest  enactments  of  it,  yet  it  is  the  duty  of  the 
Court  to  call  it  in  aid,  when  it  can  throw  a  light  on  an  ambiguity  in  any 
of  its  provisions ;  and  here,  on  reference  to  the  title,  we  find,  that  it 
was  intended  to  extend  the  jurisdiction  from  £10  to  £50,  and  to  vest  it 
in  the  Civil  Bill  Court.  Now,  the  question  is  whether  this  construction 
is  to  be  controlled  by  the  words  of  the  6th  section.  It  must  be  admitted, 
that  the  words  are  sufficiently  large  to  extend  the  provisions  to  all  cases 
of  distresses ;  but  would  such  a  latitude  be  consistent  with  the  other 
sections  of  the  same  statute  ?  I  think  not,  and  shonld,  therefore,  be 
slow  to  extend  that  section  in  the  manner  contended  for  by  plaintiff's 
Counsel.  On  this  subject,  that  part  of  the  argument  of  Mr.  Fitzgerald 
appears  to  me  to  have  some  weight,  in  which  he  referred  to  the  pro- 
visions of  the  statute  with  respect  to  executors  and  administrators,  as 
illustrative  of  what  was  the  intention  of  the  Legislature,  notwithstanding 
the  language  they  may  have  used.  A  new  jurisdiction  with  respect  to 
the  recovery  of  legacies  and  distributive  shares,  where  the  assets  did 
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not  exceed  £200,  is  created  by  the  17th  section  of  this  same  statute, 
and  in  the  22nd  section  it  is  enacted*  that  **  every  executor  or  adminis* 
trator^'  may  be  compelled  by  summons  to  attend  the  Civil  Bill  Court. 
Here,  it  might  be  said,  on  the  principle  of  construction  contended  for 
by  the  plaintiff's  Counsel,  that  these  words,  which  are  as  full  and  compre- 
hensive as  those  of  the  6th  section,  include  every  case  of  personal  repre- 
sentation, whether  the  assets  amounted  to  £100,  or  to  £100,000.  Such 
is  not,  however,  the  meaning  or  intent  of  the  enactment ;  and,  therefore, 
where  we  find  words  so  exceedingly  general  as  those  of  the  22nd  section^ 
controlled  by  those  of  the  preceeding  sections,  it  appears  to  me  that  the 
general  words  of  the  6th  section  ought  liitewise  to  be  controlled  and 
restricted  to  the  subject  matter  of  the  preceding  and  subsequent  sec- 
tions. I  have  ahready  touched  upon  the  mischiefs  which  it  was  the 
object  of  the  Legislature  to  remedy  by  the  provisions  of  these  several 
statutes-^now,  let  us  see  which  are  the  advantages  that  must  accrue  to 
the  tenant,  by  requiring  notice  from  the  landlord  of  the  particulars  in 
cases  where  the  holdings  are  small.  It  must  obviously  be  of  advantage 
to  such  a  person,  who  is  likely  to  suffer  by  excessive  distresses,  to  be 
furnished  with  a  clear  notice  of  his  landlord's  demand,  thereby  remedying 
the  mischief  which  must  probably  arise  to  the  tenant  from  the  custom  of 
small  running  accounts  with  his  landlord,  by  putting  him  in  possession  of 
a  definite  statement  of  the  demand,  whereby  he  may  be  put  in  a  position 
to  resist  the  distress  effectually,  oi  of  paying  it  without  danger  of  further 
dispute.  This  is  the  mischief  which  is  in  my  opinion  provided  against, 
and  remedied  by,  this  section ;  and  it  is  obviously  one  which  was  not 
likely  to  occur  between  a  landlord  and  tenant,  where  the  amount  of  the 
rent  due  was  considerable,  and  which  for  that  reason  was  not  likely  to  be 
so  often  the  subject  of  litigated  dispute. 


FOSTEB,  J. 

I  wish  that  it  were  iu  my  power  to  come  to  the  same  conclusion  as  my 
Brethren  in  this  case ;  entertaining  as  I  do,  a  strong  opinion  that  it  would 
be  much  more  desirable  that  the  state  of  the  law  should  be  what  has 
been  laid  down  by  them,  than  that  which  it  appears  to  me  to  be.  The 
landlord  here  has  proceeded  to  distrain  for  an  amount  of  rent  exceeding 
£60,  but  he  has  not  served  the  notice  which  a  distraining  landlord  is 
required  to  give  by  the  6  &  7  W.  4,  c.  75,  s.  6 ;  and  the  question 
is,  whether  a  person  who  admits  himself  to  be  a  tenant  is  therefore 
entitled  to  treat  his  landlord  as  having  been  a  trespasser  in  making  the 
distress.  The  tenant  does  not  dbpute  that  he  owes  the  landlord  £120 
for  arrears  of  rent ;  we  may  consider  him  as  in  fact  saying :  "  True 
<<it  is,  I  am  your  tenant;  true  it  is,  I  owe  you  £120  for  an  arrear  of 
<<  rent ;  but  I  rely  on  it  that  1  am  entitled,  by  virtue  of  the  6th  section  of 
<<  the  6  &  7  W,  4,  c.  75.  to  treat  you  as  a  tresspasser,  for  trying  to  make 
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<*  me  pay  you  by  distraining  me  in  a  manner,  which,  I  must  admit,  would 
*<  have  been  perfectly  legal  prior  to  the  passing  of  that  Act  of  Parliament.^ 
But,  however  much  we  may  condemn  such  a  defence  by  the  tenant,  the 
question  is,  whether  under  the  provisions  of  the  Act  of  Parliament,  he  is 
entitled  to  rely  on  it ;  and  I  regret  to  say,  that  it  appears  to  me  he  b. 
That  may  possibly  be  a  good  reason  for  the  Legislature  interfering  to 
alter  the  Act.  But  our  only  question  at  present  is,  what  is  the  existing 
law. 

Now,  the  words  of  the  6th  section  are  as  follows :  **  And  be  it  enacted, 
<<  that  in  all  cases  of  distresses  for  rent,  the  person  making  any  such 
'<  distress,  shall  deliver  to  the  person  in  possession  of  the  premises,  for 
"  the  rent  of  which  such  distress  shall  be  made ;  or  in  case  there  shall 
<*  not  be  any  person  found  in  possession,  shall  affix  on  some  conspicuous 
*<  part  of  such  premises,  a  particular  in  writing  of  the  rent  demanded, 
**  specifying  the  amount  thereof,  the  time  or  times  when  the  same  accrued, 
*'  and  the  person  by  whom  or  by  whose  authority  such  distress  is  made." 

The  landlord  here  has  distrained  ;  and  has  not  furnished  this  particular 
in  writing,  and  relies  upon  it  that  it  is  only  in  case  the  rent  distrained 
for  is  less  than  £60,  that  he  is  required  to  furnish  such  a  particular. 
But  it  appears  to  me  impossible  so  to  limit  the  enactment  of  this 
section.  The  words  of  it  are  express,  that  <<  In  all  cases  of  distress 
for  rent,**  the  distraining  landlord  shall  so  proceed ;  and  I  confess  that 
I  can  see  a  reason  why  the  Legislature  may  have  required  him  to  give 
this  notice,  even  in  a  case  where  the  magnitude  of  the  arrear  might  prevent 
him  from  proceeding  to  assert  his  right  in  the  peculiar  manner  which  the 
Act  supplies  to  him,  when  the  arrear  is  less  than  £60.  The  Legislature  may 
have  possibly  thought  it  right,  that  the  tenant  who  was  the  object  of  the 
distress,  should  be  apprized,  in  the  first  instance,  of  the  nature  of  the 
proceedings  which  the  landlord  was  about  to  institute ;  and  this  might 
well  be  inferred  from  the  fact  whether  the  amount  of  rent  that  was  due 
was  less  or  greater  than  £60.  But  however  that  may  be,  the  Legislature 
have  imposed  upon  the  landlord  by  this  6th  section,  the  duty  of  giving 
the  notice  in  all  instances  in  which  he  resorts  to  distress;  and  the  question 
here  is,  whether  a  landlord  who  has  omitted  to  give  the  notice,  may  be 
treated  by  his  tenant  as  a  trespasser. 

I  feel  the  inconvenience  of  holding  that  the  tenant  may  so  treat  his 
landlord,  to  be  very  great ;  but  that  consideration  is  for  the  Legislature, 
and  not  for  the  Court. 


H.  T.  184L 
CammtmPleas. 


Ball,  J. 

With  respect  to  the  requirements  of  the  6th  section  of  the  6  &  7 
FF.  4,  c.  76,  being  mandatory  or  directory,  or  whether  the  non-com- 
pliance with  them  renders  the  landlord  a  trespasser  ab  initto^  or  not,  it  is 
unnecessary  for  me  to  give  an  opinion,  inasmuch  as  I  have  arrived  at  the 
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same  conclusion,  and  for  the  same  reasons,  as  my  Lord  Chief  Justice  and 
my  Brother  Torrens,  on  the  subject  of  the  enactment  in  question, 
viz.,  that  it  does  not  extend  to  any  cases  but  such  as  are  within  the 
jurisdiction  of  the  Civil  Bill  Courts ;  and  if  this  opinion  be  correct,  it 
disposes  of  the  whole  case.  A  great  deal  of  argument  has  been  used 
by  Counsel  in  favour  of  an  extended  construction  of  this  section, 
drawn,  not  from  the  Act  itself,  nor  from  its  purview,  but  from  the 
policy  of  giving  it  such  a  construction.  If  addressed  to  the  Legis- 
lature, who  are  to  make  laws,  such  a  line  of  argument  might  be 
available;  but  not  so,  when  addressed  to  us  as  Judges,  who  are  to 
expound  and  administer  them.  Accordingly,  leaving  that  part  of  the 
argument  out  of  the  question,  and  taking  up  the  remainder,  we  shall  find 
that  it  is  entirely  based  on  the  use  of  the  word  ^^all" — the  section 
enacting,  that  in  '<  all  cases  of  distress,"  a  certain  specification  in  writing 
must  be  delivered  to  the  tenant.  Now,  the  word  **  all,"  if  uncontrolled, 
does  undoubtedly  (speaking  grammatically)  embrace  every  particular ; 
but  it  cannot  be  contended  that  the  universality  of  the  term  may  not  be 
restrained  by  the  subject-matter  of  the  Act,  which,  in  this  instance, 
appears  by  its  title,  its  preamble,  and  its  whole  purview,  to  be  limited  to 
a  particular  class  of  distresses,  namely,  those  within  the  jurisdiction  of 
the  Assistant  Barrister.  But  (if  it  were  necessary)  the  universality  of 
the  term  <'  all "  might  appear  perhaps  to  be  still  more  amply  satisfied  in 
the  manner  suggested  by  Counsel  for  the  defendant,  viz.,  by  a  reference 
to  the  provisions  of  the  7  &  8  (r.  4,  which  were  confined  to  distresses  in 
particular  classes  of  tenure,  excluding  all  others ;  and  the  terms  "  all 
cases  of  distress,"  used  in  this  Act  (which,  in  section  16,  repeab  the 
7  &  8  (r.  4)  may  have  been  intended  to  take  in  those  excluded  cases,  and 
extend  the  provisions  of  the  6th  section  to  all  cases  of  rent  reserved,  not 
exceeding,  however,  in  amount  £60.  But  we  are  still  further  warranted  in 
such  a  line  of  construction  by  the  22nd  section  of  this  very  Act,  where  the 
terms  ^'  every  executor  or  administrator "  are  fully  as  comprehensive  as 
those  in  the  section  under  our  present  consideration  ;  and  yet  it  cannot  be 
questioned  that  the  Court  is  bound  to  confine  the  operation  of  the  22nd 
section  to  a  particular  class  of  executors  or  administrators,  viz.,  to  those 
whose  testators'  or  intestates'  assets  do  not  exceed  in  value  £200 :  so  that 
the  Court  must  read  the  22nd  section  as  if  the  word  *<  such  "  were  intro- 
duced immediately  before  the  words  "  executor  or  administrator ;"  and 
so  likewise  must  we  read  the  6th  section,  as  if  the  word  "  such  "  were 
interposed  between  the  words  <*  all "  and  <*  cases  of  distress."  The  1  6r .  4 
c.  41,  was  referred  to  in  the  argument ;  and  it  was  mentioned  that  it  had 
been  at  first  doubtful,  whether  the  2nd  section  of  that  Act,  relating  to 
the  service  of  notices,  was  to  be  limited  to  cases  of  ejectment  within 
the  Assistant  Barrbter's  jurbdiction,  by  reason  of  the  title  and  general 
purview  of  the  Act,  or  to  be  extended  to  all  cases ;  and  it  was  decided 
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that  it  should  be  construed  as  having  a  general  import.  But  there  the 
Court  had  the  strongest  intimation  that  such  was  the  intention  of  the 
Legislature*  in  the  words  of  the  preamble  to  the  2nd  section  itself; 
whereas  here,  instead  of  a  preamble  to  the  6th  section  of  the  6  &  7 
W.  4,  c  75,  intimating  an  intention  to  extend  the  subject-matter  of  the 
rest  of  the  enactment,  we  have  the  copulative  ''  and  "  commencing  the 
section,  connecting  it  with  the  preceding  enactment,  as  if  no  new  subject- 
matter  was  intended  to  be  introduced,  and  leading  the  mind  naturally, 
by  the  omission  of  the  word  <<  further,"  or  ^'also,*^  to  conclude  that 
the  subject-matter  of  the  previous  section  was  intended  to  be  abo  the 
subject-matter  of  the  6th.  For  these  reasons,  I  concur  in  the  opinion  of 
the  majority  of  the  Court,  that  the  demurrer  must  be  allowed. 


H.T.I  842. 

CommonPletu. 


Allow  the  demurrer. 


COPPPINGER  V.  O'DELL. 

Mb.  O'Beien,  Q.  C,  applied  for  liberty  to  serve  a  notice  of  motion  to 
set  aside  a  verdict,  this  being  the  last  of  the  first  four  days.  The  papers 
connected  with  the  case  did  not  arrive  in  town  until  the  preceding  day, 
so  that  there  was  not  time  to  serve  notice  of  motion  for  the  conditional 
order,  according  to  the  rule*  of  the  Court.  The  Attorney  offered  to  get 
an  affidavit  that  the  party  who  ought  to  have  forwarded  the  papers  from 
the  country,  either  was  not  aware  of  the  record  being  in  this  Court,  or 
that  such  a  rule  existed. 

DOHSBTT,   C.  J. 

Such  an  affidavit  would  not  be  a  sufficient  excuse  for  non-compliance 
with  the  rule  of  the  Court ;  and  we  must,  therefore,  refuse  the  motion. 


Batter  Term. 

The  Court  will 
not  give  leave 
to  serve  notioe 
of  motion  for  » 
aew  trial  on  the 
lait  of  the  first 
four  days,  al- 
though an  affi- 
davit be  made 
of  the  party  be- 
ing ignorant  of 
the  record  be- 
ing in  this 
Conrt,  or  of 
tiie  role  of  the 
Court. 


No  rule. 


*  Notice  of  motion  for  a  new  trial  most  be  given  in  the  Courts  of  Exchequer  and 
Common  Pleas ;  hut  in  the  former  it  maj  be  given  on  the  fourth  day,  and  actually 
mored  within  six  days — whereas,  in  the  Common  Pleas,  the  motion  must  be  actually 
moved  within  the  four  days. 
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LYNCH  V.  the  Heir  and  Terretenants  of  LYNCH. 


2de^a"  ^id^  M».  Wall  moved  to  set  aside  a  judgment  which  had  been  marked  by 

ment   marked  the  defendant  for  want  of  a  replication.     After  a  plea  to  the  scire JhciaSf 

Mcu  fa,  by  the  *^®  plaintiff  filed  a  bill  in  Equity,  without  entering  the  rule  to  discontinue. 

defendant,  for  The  plaintiff  had  given  additional  time  to  the  defendant  to  file  his  answer 

want  of  a  re-  .      ,       _     .  .  •       i       .  .  i        .  . ,        .         .  ^ 

plication,    the  ^°  ^"®  Equity  suit,  under  the  impression,  that  in  consideration  thereof, 

^^*'tted  to^*"?  judgment  was  not  to  be  marked.     Judgment  was,  however,  afterwards 

ter  a  nile  to  marked   by  the  defendant,  who  denied  having  entered  into  any  such 

under   a  mis-  arrangement,  and  on  the  same  day  he  filed  his  answer  to  the  plaintiff's 

taken  impres-  bill,  in  which  he  relied  on  the  judgment  so  marked. 

mon,  although 

the  defendants 

had  relied  on        Mr.  Close,  contra.— > This  judgment  cannot  be  set  aside,  because  we 

the  same  in  an  ,         .  ,.    ,        .         •      n  .-   i      >-,  i      ii    i.  • 

answer  to  a  bill  have  in  our  answer  relied  on  it.     At  all  events,  if  the  Court  should  think 

b^^ttie^  Uun'^  proper  to  set  it  aside,  it  ought  to  be  on  the  conditions  of  the  plaintiff 

to  raise   the  paying  the  costs  of  the  Equity  proceedings, 
amount  of  the 
judgment. 
The  Court         Per  Curiam, 

diction  to  order        That  is  matter  for  a  motion  in  the  Court  of  Equity;  but  we  have  no 

a  party  to  pay  jurisdiction  to  make  such  an  order — nor  can  we  permit  this  judgment, 

costs  incurred  entered  under  such  circumstances,  to  be  wilelded  in  a  Court  of  Equity. 

ceediM?  ^"*"  ^®  *^*^'»  therefore,  set  aside  the  judgment  on  payment  by  the  plaintiff 

of  the  costs  of  marking  it ;  but  no  costs  of  this  motion. 


,    .,  _  Lessee  CASHIN  v.  COADY. 

Apnl  S8. 

f^^^^  is  put  '^^^^  ^"  *"  ejectment  on  the  title,  which  was  tried  at  the  Kilkenny 
into  possession  Assizes  before  Mr.  Justice  Ball.  It  was  proved  at  the  trial  that  M.  C,  from 
In-law  ^oi  ^e  ^^<><"  ^^  lessor  of  the  plaintiff  derived  title,  died  in  1 832,  leaving  three 
lessor  of  the  sons  who  died  without  issue,  and  three  daughters — one  of  whom  was  dead, 
lived  in  the  another  was  the  lessor  of  the  plaintiff,  and  the  third,  who  had  also  died,  had 
'*•  rtf  u^*"*^*  J  been  married  to  a  person  of  the  name  of  Dwyer,  who  lived  in  the  same 
tilled  the  lands;  house  with  the  lessor  of  the  plaintiff,  and  tilled  the  lands  in  question; 
of  the  plainM  ^°^  while  so  situated,  put  the  defendant  into  lawful  possession  of  them, 
afterwards 
seated    to    the 

defendant,  that  "  as  the  lands  were  to  be  canted,  she  was  glad  that  he  had  got  them 
sooner  than  any  other  person."  Held,  that  ejectment  conld  not  be  maintained  without 
a  previous  demand  of  possession. 
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It  also  appeared,  that  after  this  possession  had  been  given,  the  lessor  of   E.  T.  1841. 

the  plaintiff  sUted  to  the  defendant,  that  "  as  the  lands  were  going  to  be    OommonPleat. 

canted,  she  was  glad  he  had  got  the  same  sooner  than  any  other  person.** 

This,  Counsel  had  contended,  was  such  a  lawful  occupation  of  the  land, 

as  entitled  the  defendant  to  a  demand  of  possession,  which  had  not  been 

made ;  but  a  verdict  was,  notwithstanding,  entered  up  for  the  plaintiff, 

subject  to  the  point. 


Mr.  James  Dwyer  now  moved  that  the  verdict  should  be  set  aside,  or 
a  nonsuit  entered  up  pursuant  to  the  liberty  reserved  at  the  trial.  The 
defendant  was  put  into  lawful  possession  by  a  person  duly  qualified,  which 
alone  entitled  him  to  a  demand  of  the  possession ;  the  rule  being,  that 
wherever  the  commencement  of  a  tenancy  is  lawful,  it  cannot  be  other- 
wise terminated ;  Right  v.  Beard  {a)  ;  Doe  dem.  Newby  v.  Jackt(m{h)'9 
Daniel  v.  Tierney  (c)  ;  Walker  v.  Byrne  (d).  A  mere  permissive  occu- 
pation is  sufficient  to  require  a  demand  of  possession  before  an  ejectment 
can  be  sustained  ;  Fleming  v.  Neville  (e).  A  tacit  acquiescence  would 
be  sufficient,  and  much  more  a  direct  expression  of  acquiescence  on  the 
part  of  the  plaintiff,  given  after  the  commencement  of  the  defendant's 
possession  ;  Doe  dem.  Cafes  v.  SomervUle  (f). 

Mr.  HatcheU,  Q.  C,  and  Mr.  CDonneU,  contra. 

We  do  not  deny  but  that  if  the  defendant  is  in  lawful  possession,  he  is 
enUtled  to  a  demand  of  possession ;  although  even  this  principle  has  been 
carried  too  far.  The  possession,  however,  to  be  lawful,  must  be  when  a 
party  has  come  in  by  legal  title.  This  is  the  principle  of  law  on  this 
subject  as  laid  down  by  Lord  Coke ;  and  can  it  be  said  that  there  was  any 
evidence  of  Dwyer  having  any  authority  to  give  a  legal  title  to  the 
defendant? — [Per  Curiam.  It  is  not  a  case  of  commencement  of  tenancy 
by  strict  legal  title,  but  of  acquiescence  in  possession  by  the  party  having 
legal  title.] — The  declaration  of  the  lessor  of  the  plaintiff,  even  if 
evidence  of  acquiescence,  may  have  been  made  after  the  day  of  the 
demtse.-^[BAix,  J.  That  would  be  inconsistent  with  the  service  of  the 
ejeetment,  as  it  intimates  approval  on  the  part  of  the  plaintiff.] — At  all 
events,  if  it  were  a  case  of  permissive  occupation,  the  defendant  ought  to 
have  called  on  the  Judge  to  leave  that  question  to  the  Jury ;  Jones  dem. 
Gash  v.  Cotter  (g)  ;  Doe  dem.  Bagwell  v.  Boland  {h)  ;  Lessee  Phayre 
V.  Fahy  (t)  ;  Doe  v.  Bradbury  (A:). 


(a)  13  East,  310. 
(c)  Jones,  368. 
{e)  Ha7e8,33. 
(^)  2  H.  &  B.  203. 
(i)  1  H.  &  B.  128. 


{h)  1  B.  &  C.  448. 

(rf)  3  L.  R.  N.  S.  68. 

r/)  6  B.  &  C.  1.26. 
(A)  3  J.  &  S.  289. 
(*)  2  D.  &  R.  707. 
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E.  T.  1842. 
CommonPleat, 

'^-r-v ' 

Les9eeof 
CA8HIN 

V, 
COADT. 


TOBRENS,  J. 

The  question  we  have  to  decide  rests  not  on  the  authority  of  other 
cases ;  but  whether  this  case  applies  to  the  principle  of  law,  that  a  per- 
missive enjoyment  of  the  premises  must  be  terminated  by  a  demand  of 
possession.  The  declaration  of  the  lessor  of  the  platntiflT,  made  after 
possession  had  been  given  by  her  brother-in-law  to  the  defendant,  is 
clearly  evidence  of  acquiescence  on  her  part  in  that  possession.  The 
rule>  therefore,  of  the  Court  is,  that  a  nonsuit  be  entered  in  pursuance  of 
the  liberty  reserved  by  the  Judge  at  the  trial ;  the  defendant  being,  of 
eourse,  entitled  to  the  costs  of  the  nonsuit  and  of  this  motion. 


R  E  I  D 


April  22. 

By  the  opera- 
tion  of  the 
mles    of    this 
Court,  apartj 
taking  a  bill  of 
exceptions  at  a 
trial   in    the 
Sittings    after 
Term    is    not 
irregnlar,    in 
not     setting 
down  the  same 
for    argument 
in  the  ensning 
Term. 


MITCHELL,  one  of  the  Public  Officers  of  the  Belfost  Banking^ 
Company. 

A  BILL  of  exceptions  had  been  taken  in  this  case  by  the  defendants,  at 
the  trial  which  was  had  at  the  Sittings  after  last  Michaelmas  Term.  The 
parties  went  before  the  Chief  Justice  on  the  31st  of  December,  for  the 
purpose  of  having  it  settled  from  the  Judge's  notes ;  and  the  draft  having 
been  finally  arranged  and  signed  by  both  parties,  was  on  the  5th  of 
January  signed  by  the  Chief  Justice.  The  defendant's  Attorney  applied 
to  the  Officer  to  have  the  exceptions  received,  and  was  informed  by  him 
that  as  the  postea  had  not  been  lodged  by  the  Registrar,  they  could  not 
be  received ;  and  that  it  was  not  usual  to  lodge  the  pottecu  of  causes 
which  had  been  tried  at  the  Sittings  after  Term,  until  immediately  before 
the  first  day  of  the  ensuing  Term.  The  postea  having  been  accordingly 
lodged  on  the  10th  of  January,  the  exceptions  were  lodged  within  the 
first  four  days  of  Hilary  Term  ;  and  were  afterwards  set  down  for  argu- 
ment in  this  Term.  The  plaintiff's  Counsel  now  objected  to  the  cause 
being  heard,  as  having  been  entered  too  late,  by  the  rule  of  this  Court 
of  the  20th  of  January  1820 — <<  That  if  the  parties  tendering  bills  of 
**  exceptions,  do  not  bring  in,  and  set  down  the  same  for  argument^  within 
*<  the  first  four  days,  or  obtain  orders  for  enlarging  the  time  for  bringing 
"  in  the  same,  the  Officer  at  Nisi  Prius  do  hand  over  to  the  party  obtain- 
<<  ing  the  verdict  the  postea ;  and  that  the  parties  be  precluded  from 
'<  proceeding  on  the  said  bill  of  exceptions ;"  Moore  Sf  Low.  R.  84. 


Mr.  Napier  contended  that  the  course  taken  was  perfectly  regular,^ 
and  that  the  defendants  could  not  have  set  down  the  exceptions  for 
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argument  sooner  than  the  present  Term,  by  reason  of  the  rule  of  the 
20th  of  November  1825,  which  requires,  that  '*all  causes  for  argument 
<<  in  which  books  are  to  be  made  up  for  the  Judges,  such  books  shall  be 
**  made  up  and  delivered  to  the  Judges,  and  the  cause  entered  in  the  list 
<<of  law  arguments  previous  to  the  first  sitting  day  of  the  Term  in  which 
**  the  cause  is  set  down  for  argument,  otherwise  such  cause  will  not  be 
<<  heard  during  the  said  Term  ;"  Moore  Sf  Lowr^9  RtdeSy  93.  There  is 
no  instance  in  the  books  of  an  implication  for  enlarging  the  time  for 
setting  down  a  bill  of  exceptions  for  argument — applications  of  that 
description  having  been  always  for  time  to  make  up  the  bill  of  exceptions. 


E.  T.  1842. 
ComnumPietu* 

SBID 

V. 

MITCHBLL. 


Mr.  Whiteside  and  Mr.  RoUeeton^  contra. 

The  practice  in  the  Queen's  Bench,  as  required  by  their  rules,  is  that 
the  bill  of  exceptions  should  be  returned  and  made  up  within  the  first 
four  days ;  but  the  Common  Pleas  goes  further,  and  requires  that  they 
should  be  set  down  for  argument ;  and  the  time  for  setting  them  down 
for  argument  will  not  be  extended  by  the  Court,  unless  on  very  special 
grounds;  Ferg.  Pract.  1010.  In  the  Oueen's  Bench,  it  was  even  held 
that  the  consent  of  the  parties  would  not  dispense  with  this  rule ;  Lessee 
Dawson  v.  BeU  (a)  ;  Blackwood  v.  Gregg  {h) ;  HiU  v.  Watts  (c).  The 
two  rules  of  the  Court  are  quite  consistent,  as  the  only  effect  of  the 
second  rule  is,  that  if  the  books  are  not  made  up  and  delivered  before 
the  first  day  of  Term,  the  penalty  is  that  the  case  cannot  be  heard  during 
the  Term ;  but  it  does  not  obviate  the  necessity  imposed  by  the  first 
rule,  that  the  exceptions  should  be  set  down  for  argument.  In  fact,  the 
exceptions  may  be  set  down  for  argument,  although  it  cannot  be  heard 
before  the  books  are  made  up.  The  other  side  ought  to  have  moved  to 
enlarge  the  time  for  setting  them  down  for  argument. 

DOHEBTT,  C.  J. 

We  are  hardly  called  upon  to  decide  the  strict  rule,  whether  the 
argument  of  a  bill  of  exceptions  must  be  postponed  by  the  operation  of 
the  two  Orders  of  the  Court  which  have  been  adverted  to,  until  the 
second  Term  after  the  trial — in  fact,  whether  a  party  taking  exceptions 
can  thereby  delay  his  antagonist  for  such  a  length  of  time  as  two  Terms. 
Here  is  a  case  in  which  a  substantial  question  has  been  raised  on  the 
record*  which  it  is  of  importance  to  have  argued ;  and  the  bill  of  excep- 
tions having  been  finally  settled  and  signed  on  the  5th  of  January,  it  is 
said  that  the  party  ought  to  have  come  in  and  applied  to  enlarge  the 
time  for  setting  it  down  for  argument ;  but,  instead  of  that,  they  call  on 
the  other  side  to  join  in  the  expense  of  making  up  the  books ;  and  they^ 


(a)  2  Ir.  Law  Rep.  279. 


(6)  Hayes,  20. 


(c)  Al.  &  N.  130. 
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£•  T.  1842.  ^^  ^^®  other  hand,  in  place  of  moving  that  the  poatea  should  be  handed 
CtfmmmPleas*  over  to  them,  join  in  the  expense  of  the  books,  and  nothing  more  is  heard 
on  the  subject  until  this  Term,  when  it  is  entered  for  argument ;  and 
when  the  case  is  called  on  to  be  heard,  the  objection  is,  for  the  first  time, 
started.  These  circumstances  are  a  sufficient  waiver  of  any  such  objec- 
tion, supposing  it  to  be  well  founded  ;  and  even  if  the  case  were  stronger 
than  it  is,  we  should  not  be  inclined,  on  the  construction  of  the  rules,  to 
exclude  a  party  having  an  important  question  to  be  argued. 

The  Chief  Justice  having  left  the  Court,  there  was  some  further  dis- 
cussion on  the  subject. 

TOUBENS,  J. 

The  Chief  Justice  having  intimated  the  opinion  of  the  Court  on  the 
question  before  it,  little  remains  to  be  said,  except  that  we  think  that  on 
both  of  the  points  which  have  been  discussed,  the  defendants  are  entitled 
to  have  their  case  argued.  Our  construction  is,  that  the  two  rules  must 
be  taken  to  work  together ;  and,  therefore,  it  having  been  impossible  that 
the  books  could  have  been  made  up  before  the  filing  of  the  record  (not  of 
ihepostea)  which  is  suspended  in  the  hands  of  the  Registrar  by  the  Judge's 
certificate— «nd  abo  impossible  to  set  down  the  case  for  argument  before 
the  books  are  made  up,  by  reason  of  the  provisions  of  the  later  rule — on 
the  reasonable  construction  of  these  rules,  the  defendants  have  been 
regular  in  their  proceedings.  In  the  other  point  of  view  also  which  has 
been  discussed,  they  are  entitled  to  have  the  case  argued.  Here  is  an 
active  party  waiving  any  irregularity,  by  having  gone  before  the  Chief 
Justice  in  the  first  instance,  and  afterwards  concurring  in  the  making  up 
of  the  books,  and  taking  no  step  to  render  it  incumbent  on  the  Registrar 
to  file  the  record  before  the  first  day  of  Term,  as  it  was  competent  for 
him  to  have  done  by  application  to  the  Judge,  or  in  Chamber.  All  this 
is  evidence  of  acquiescence  in,  and  a  waiver  of,  any  irregularity,  if  it  had 
existed.  We  are,  therefore,  of  opinion  that  the  defendants  are  entitled 
to  have  their  case  argued. 
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E.  T.  1832- 

C&mmonPUas, 


Lessee  MCDONALD  v.  LAWTON. 

April  25. 

This  was  an  ejectment  on  the  title,  which  went  down  to  be  tried  at  the  Where  a  de- 
last  Assizes  for  the  county  of  Carlow,  but  owing  to  the  fatality  of  the  ejectment  has 
protraction  of  a  trial  at  the  preceding  Assize  town,  the  Attorney  for  the   judgment 

defendant  had  not  been  able  to  reach  Carlow  until  after  the  case  had  been    non-appear- 

...  ...  *     «  «  .     m  ance  to  confess 

called  on  and  disposed  of  for  want  of  an  appearance.  1^^^^    ^^^ 

and  ouster,  the 

Mr.  Pakenhamt  on  behalf  of  defendant,  now  moved  on  an  affidavit  of   grant    a  new 

merits,  that  the  judgment  of  nonsuit  for  non-confession  of  lease,  entry,    ^^  unleslTit 

and  ouster,  should  be  set  aside  on  payment  of  the  costs  of  the  trial,  and    clearW  appears 

an  undertaking  to  go  to  trial  in  this  Court  on  the  first  Nisi  Prius  day  of   aanthas  a  jnst 

the  present  Term.  There  are  manv  cases  in  which  the  Court  has  directed    ^^  ^^S^  ^®* 

*  .         fence    to    the 

new  trials  in  undefended  cases,  even  where  the  Attorney  has  been  guilty    action. 

of  gross  neglect,  on  payment  of  costs:  Beazley  y,  Shapleigh{a)\  De    ^iu^d  t     ns^ 

Roufigny  V.  Peaie  (h)  ;  Poudrinier  v.  Bradbury  (c) ;  Lee  v.  Joseph  (d).    pend  the  exe- 

— [Per  Curiam,     Have  you  any  instance  of  such  an  application  having    f^^^^^  in  order 

been  frranted  in  an  ejectment  case,  where  the  rights  of  parties  are  not    ***  K*^*'  *  P"^ 

°  .  .  theopportnnily 

concluded  by  the  verdict  ?] — There  was  an  unreported   case   in   the   of  filing  a  biU 

Exchequer,  in  which  I  recollect  the  verdict  to  have  been  set  aside  on  the    Eq**?^^  g! 

sutHority  of  De  Roujigny  v.  Peale;  and  very  properly  on  principle,    tain  his  rights. 

inasmuch  as  if  we  are  turned  out  of  possession  we  shall  be  in  a  very 

different  position  from  the  present. 

Mr.  Berwick f  and  Mr.  JB.  Smythy  opposed  the  motion,  unless  the 
defendant  undertook  not  to  rely  on  some  formal  or  technical  point  of 
law. 

Mr.  Pakenham  stated  his  client's  defence  to  be  what  he  described  as 
an  equitable  title  in  support  of  a  strict  legal  bar  of  the  Statute  of 
Limitations. 

DOHERTT,  C.  J. 

The  defendant  comes  here  to  ask  a  favour,  and  we  must  see  clearly 
that  the  granting  of  it  will  tend  to  promote  justice  between  the  parties. 
We  admit  that  where  there  has  been  a  verdict  or  a  nonsuit  for  non- 
appearance of  a  party,  and  an  affidavit  of  merits,  the  Court  will,  on  fair 

(a)  1  Price,  201.  (b)  3  Tannt,  484. 

(e)  3  B.&  A.  338.  (d)  1  C.  &  P.  46. 
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E.  T.  1842. 
CommonPleat, 


M'DONALD 

ukWTOir. 


terms  being  offered,  grant  a  new  trial.  Full  terms  have,  we  admit,  been 
offered  in  this  instance^ — but  what  is  the  nature  of  the  case  ?  It  is  an 
ejectment  on  the  title,  in  which  a  verdict  is  not  a  final  bar  to  the  defendant's 
rights,  if  he  have  any.  Notwithstanding  that,  however,  the  Court  would, 
if  they  were  satisfied  that  there  was  a  just  and  legal  question  to  be  tried 
between  the  parties,  have  put  the  case  in  the  way  of  further  investigation ; 
and  with  that  view  have  urged  on  Counsel  for  the  defendant  to  disclose 
the  merits  of  his  defence ;  but  after  singular  efforts  to  arrive  at  it,  no 
one  member  of  the  Court  has  been  able  to  discover  what  his  defence  is. 
The  result,  therefore,  of  granting  this  motion  would  obviously  be,  not 
to  advance  justice,  but  merely  to  give  the  defendant  the  chance  of  a 
verdict.  The  case,  therefore,  does  not  come  within  the  ordinary  rule, 
and  the  motion  must  be  refused  ;  but  as  the  offer  of  terms  has  been  very 
ample,  we  shall  give  no  costs  of  the  motion. 


Mr.  Pakenham  applied  to  have  the  execution  of  the  habere  suspended 
for  two  days,  in  order  that  hb  client  might  have  an  opportunity  of  filing 
a  bill  in  Equity  to  assert  his  rights,  although  he  might  not  have  a  legal 
defence* 

Per  Curiam. 

We  never  heard  of  such  an  implication  having  been  granted.  A  Court 
of  Equity  sometimes  lends  its  assistance  to  a  Court  of  Law  in  such  respect, 
but  there  is  no  precedent  of  that  position  being  reversed. 

No  rule. 


FAHIE  V.  NASH. 


AjmlSO, 


The  defendant   An  order  had  been  made  in  this  case,*  that  the  defendant  should  pro- 

^*ted^  J"**3   secute  the  process-server  for  perjury,  and  that  the  questions  as  to  setting 

▼ieted  ^  pro-   aside  the  proceedings,  and  the  costs  should  stand  over  in  the  mean  time* 

oeM-server   of 

perjoTf,  under 

an  order  of  tiie  Court,  the  Court  set  aside  the  parliamentarj  appearance  and  all  the 

fabseqnent  proceedings,  with  costs,  and  the  costs  of  obtaining  the  order  to  take  the 

affidavit  off  the  file;  bat  refused  the  costs  of  the  motion,  because  the  notice  asked  the 

costs  of  the  proceedings  in  the  Criminal  Conrt. 

QiMsrs. — Has  the  Conrt  any  jurisdiction,  under  any  circumstances,  to  order  the 
Ijlaintiff  to  pay  to  ihe  defendant  the  costs  incurred  by  him  in  the  prosecution  and  convic- 
tion of  ate  process-server  in  the  Criminal  Court. 

•  3  Ir.  Law  Bep.  68. 
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The  process-server  having  being  accordingly  prosecuted,  and  convicted  of   E.  T.  1842* 
perjury,  at  the  last  Cork  Assizes, —  ^  * 


Mr.  Collins^  Q.  C,  and  Mr.  Bowen,  now  moved  that  the  parliamentary 
appearance  and  all  the  subsequent  proceedings  should  be  set  aside,  and 
that  the  plaintiff  should  be  ordered  to  pay  to  the  defendant  the  cosU 
incurred  in  the  prosecution  of  the  process-server,  who  was  defended  at  the 
trial  by  the  plaintiff's  Attorney.  The  Court  has  a  personal  jurisdiction 
against  the  plaintiff  for  employing  an  unworthy  process-server,  and  can, 
therefore,  order  him  to  pay  the  costs  of  the  proceedings  which  have  been 
thereby  forced  on  the  defendant,  who  had  never  heard  of  any  demand 
of  the  debt  from  him  until  he  was  served  with  the  writ  of  inquiry.  The 
motion  has  never  yet  been  refused  on  the  principle  of  want  of  jurisdiction, 
but  on  the  peculiar  circumstances  of  the  case. 

Mr.  Otway^  contra, — As  to  the  costs  of  setting  aside  the  proceedings, 
where  one  of  two  innocent  parties  must  suffer,  it  ought  not  to  be  the 
creditor,  but  the  party  who  caused  the  proceedings  by  not  paying  what 
he  admits  to  have  been  a  lawful  demand.  With  respect  to  the  other 
question,  the  Court  have  no  jurisdiction  to  order  us  to  pay  the  costs  of 
the  proceedings  in  a  Criminal  Court :  Egan  v.  Doherty  (a) ;  Coagrave 
v.  M*DonneU(h) ;  Comerfbrd  v.  Burke  (c). 

DOHEBTY,  C.J. 

In  this  case,  it  appears,  that  the  first  notice  which  the  defendant  receives 
of  the  proceedings  is  the  notice  which  was  served  on  him  of  the  speeding 
of  the  writ  of  inquiry,  and  he  then  comes  into  Court  to  set  aside  the 
proceedings,  and  jestablishes  by  the  verdict  of  a  Jury  that  he  never  was 
served  with  the  writ  on  which  all  those  proceedings  were  founded.  Under 
these  circumstances  we  cannot  refuse  him  the  costs  of  setting  aside  the 
proceedings.  The  rule,  therefore,  of  the  Court  is,  that  the  costs  of  setting 
aside  the  parliamentary  appearance,  and  all  the  subsequent  proceedings, 
be  paid  by  the  plaintiff,  and  the  costs  of  the  previous  motion  to  take  the 
process-server's  affidavit  off  the  file.  As  to  the  remainder  of  the  motion,  we 
shall  say  no  rule,  and  no  costs  of  this  motion — the  defendant  having  asked 
too  much  in  his  notice.  As  to  myself,  I  think  that  it  is  a  matter  worthy 
of  consideration,  whether,  under  the  circumstances  that  have  been 
disclosed — the  plaintiff  resisting  the  defendant's  motion  on  his  first 
coming  in,  taking  an  issue  on  the  fact  of  service  or  no  service,  and  his 
Attorney  conducting  the  defence  of  the  process-server  at  the  trial — this 
'  criminal  prosecution  does  not  assume  a  civil  appearance,  so  as  to  give  us 

(a)  2  Ir.  Law  Rep.  68.  (6)  2  Ir.  Law  Rep.  77,  nnte. 

(c)  3  Ir.  Law  Rep.  62. 
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E.T.  1842. 

Cemmon  Pleas, 


jurisdiction  to  decide  the  question  of  payment  of  the  costs  incurred  hj 
the  defendant  in  bringing  it  to  a  conclusion.  These  considerations  press 
upon  me,  I  must  confess ;  nevertheless,  the  opinion  of  the  Court  is,  that 
we  should  abide  by  the  order  which  I  have  ahready  pronounced  : — 

That  the  parliamentory  appearance,  and  all  the  subsequent  proceed- 
ings in  this  case  be  set  aside,  the  plaintiff  paying  the  costs,  and 
the  costs  of  the  previous  motion ;  and  no  costs  for  this  motion. 


May  2. 

A  lease  was 
executed,  un- 
der a  power 
which  required 
the  execution 
to  be  in  the 
presence  of 
two  witnesses, 
in  the  presence 
of  one  sub- 
scribing wit- 
ness, and  in 
the  presence  of 
another  person 
who  could  tes- 
tify to  the  f&ct, 
but  bad  not 
preyiously,  nor 
at  the  time, 
been  called 
upon  to  be  a 
witness ;  Heldy 
not  to  be  a  due 
execution  un- 
der the  power. 


Lessee  CHURCH  v,  DONNELL. 

This  was  an  ejectment  on  the  title,  which  was  tried  before  Burton,  J., 
at  the  last  Spring  Assizes  for  the  county  of  Londonderry.  The  defendant 
held  the  land  under  a  lease  made  by  a  tenant  for  life  who  had  a  leasing 
power,  and  the  validity  of  that  lease  under  the  power,  was  the  question  to 
be  tried.  It  appeared  that  John  Church,  sen.,  had  by  his  will  devised  his 
estates,  of  which  the  farm  in  question  was  a  portion,  to  his  eldest  son 
George  Church,  for  his  life,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder,  in  default  of  issue,  to  his  second  son  John 
Church,  jun.,  and  his  sons  in  like  manner  ;  and  in  default  of  his  issue,  to 
the  lessor  of  the  plaintiff  for  life,  with  a  similar  remainder  to  his  issue. 
It  was  also  provided  by  the  said  will  that,  ^  It  shall  and  may  be  lawful  to 
**  and  for  each  and  every  of  my  hereinbefore  mentioned  sons,  to  whom 
*<  the  freehold  of  the  hereinbefore  limited  lands  and  premises  shall  come, 
"  whilst  in  his  or  their  actual  seizin^  by  any  writing  or  writings,  or  inden- 
*'  ture  by  him  duly  executed  in  the  presence  of  two  or  more  credible 
*<  witnesieSf  to  demise  or  lease  all  or  any  part  of  said  lands,  when  and  so 
**  often  as  the  same  shall  be  out  of  lease,  for  the  term  of  one  life,  and  a  term 
"  not  exceeding  twenty-one  years,  to  commence  in  possession  and  not  in 
"  reversion,  reserving  upon  every  such  lease  or  leases  during  the  con- 
**  tinuance  of  the  same  respectively,  the  best  improved  yearly  rent  that 
^'  can  be  got  for  the  same,  without  receiving  or  taking  any  fine  or  fines, 
"  or  other  consideration,  to  abate  the  said  improved  rent ;  and  so  as  such 
*Mease  be  not  dispunishable  for  waste."  The  said  George  Church 
having  died  without  issue,  the  said  John  Church,  jun.,  came  into 
possession,  and  while  in  possession  executed  the  lease  in  question  ;  and 
having  died  without  issue,  the  lands  came  into  the  possession  of  the 
lessor  of  the  plaintiff,  who  brought  this  ejectment.  It  appeared  that 
lease  was  executed  in  the  presence  of  one  John  Martin,  an  Attorney,  in 
whose  office  it  had  been  prepared,  and  who  subscribed  his  name  thereto 
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as  a  witness;  and  on  his  cross-examination,  he  stated  that  there  was 
another  witness,  Michael  King,  present  at  the  time  of  the  execution,  who 
was  at  that  time  the  apprentice  of  the  witness,  and  who  had  engrossed  the 
same,  the  seal  with  which  it  was  sealed  being  also  in  his  (Michael  King^s) 
possession.  The  lease  was  executed  in  the  house  of  the  said  John  Martin, 
who  was  at  that  time  the  agent  of  the  lessor.  The  said  Michael  King  was 
also  produced,  and  examined  on  the  part  of  the  defendant,  and  stated  that 
he  saw  the  lease  executed  by  both  parties ;  and  that  he  had  attended  as  being 
the  apprentice  of  John  Martin,  but  was  not  called  upon  at  the  time,  or 
preriously  required,  to  witness  the  execution  of  it.  The  plaintiff's 
Counsel  insisted  that  the  lease  was  void,  as  not  having  been  warranted  by 
the  leasing  power,  by  the  true  intent  and  meaning  of  which  the  lease 
should  have  been  duly  executed  in  the  presence  of  two  or  more  subscribing 
or  attesting  witnesses ;  or,  at  least,  in  the  presence  of  two  or  more  credible 
witnesses  required  to  witness  the  execution  thereof.  The  Judge  refused 
so  to  direct  the  Jury,  but  reserved  the  objection  for  the  Court,  with 
Kberly  for  the  plaintiff  to  move  to  have  a  verdict  entered  up  for  him,  in 
ease  the  Court  should  be  of  opinion  that  the  lease  was  not  well  executed 
under  the  power.  The  Jury  found  for  the  defendant ;  and  a  conditional 
erder  was  obtained  to  change  the  verdict  into  a  verdict  for  the  plaintiff. 


E.  T.  1842. 
CommonPleas. 


Mr.  James  Shiel  now  shewed  cause. — The  question  for  the  decision 
of  the  Court  is,  whether  a  witness  to  the  execution  of  a  power,  which 
does  not  expressly  require  that  he  should  be  a  subscribfng  witness,  should 
be  previously  summoned,  or  called  on  to  attend  as  a  witness.  In  the  first 
place,  it  not  being  within  the  terms  of  the  power  that  either  of  the  wit« 
nesses  should  subscribe  their  names  to  the  instrument  executed  under  it, 
the  following  rule  on  this  subject,  as  laid  down  by  Sir  Edward  Sugden, 
applies-—**  It  is  clear  that  where  an  instrument  executing  a  power  is 
**  required  to  be  executed  in  the  presence  of  two  or  more  witnesses,  and 
"  nothing  is  sud  about  their  attesting  the  execution,  the  power  will  be 
**  duly  executed,  although  the  witnesses  do  not  subscribe  the  attestation 
^  indorsed,  or  some  of  them  do,  and  some  of  them  do  not ;"  Sugd.  on 
Powers,  262  (4th  ed.)  The  same  passage  is  to  be  found  in  all  the 
editions  of  that  work.  For  this  position,  which  shews  that  a  subscribing 
and' an  attesting  witness  are  the  same,  Sir  Edward  Sugden  refers  for  his 
authority  to  Satfle  v.  Freeland  (a).  The  same  principle  is  laid  down  in 
Chance,  on  Powers,  336.  It  is  not  necessary  that  the  witness  should  know 
the  contents  of  the  instrument — indeed  he  seldom  does — and  is,  conse- 
quently, not  bound  by  the  contents.  In  the  case  of  wills,  the  witness  must  be 
so  at  the  instance  and  request  of  the  testator ;  but  it  is  otherwise  in  a  deed : 
and  if  it  be  ruled  that  it  is  necessary  that  the  witness  should  be  specially 

(a)  2  Vent.  350. 
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called  on  to  act  in  that  capacity,  the  Court  must  likewise  decide  who  is 
the  party  to  invite  him. 

Mr.  MajoTf  Q.  C,  and  Mr.  Brooke^  Q.  C,  contra. 

Every  circumstance  required  to  the  execution  of  a  power  must  be  strictly 
attended  to  ;  Sugd.  on  Powers^  217  (4th  ed.) ;  and,  therefore,  if  two 
witnesses  are  required  by  the  terms  of  the  power,  two  witnesses  must  be 
present,  and  recognised  as  such,  at  the  moment  of  the  execution  of  the  power. 
Thb  is  evident  from  the  ancient  mode  of  witnessing,  thus  described  by 
Lord  Coke — *^  The  witnesses  were  called,  the  deed  read,  and  their  names 
entered,"  this  memorandum  being  added — ^Hiis  tesHbus,  A.  B^  C.  2)., 
et  aliis  ad  hanc  rem  convocatis  ;"    Co,  Litt  6,  a. ;  2  Inst.  78,  c.  38  ; 
2   BL  Com.  311,   312 — [Ball,    J.     Suppose   a  person   accidentally 
present,  and  without  any  express  requisition,  saw  and  was  cognizant  of 
what  was  going  on,  would  not  that  be  equivalent  to  his  attention  having 
been  called  to  it  ?] — Certainly  not.      Such  would  not  be  in  accord- 
ance with  the  intention  of  the  party  creating  the  power,  who  required 
that  two  witnesses  should  be  present,  to  give  solemnity  and  security  to 
the  instrument.     The  witness  under  this  power  must  be  an  attesting 
witness,  although  he  need  not  be  a  subscribing  witness  ;  and  the  case  of 
Sayle  V.  Freeland  does  not  sustain  Sir  Edward  Sugden's  position  in  this 
respect,  as  it  is  merely  stated  in  it  that  **  the  third  witness  was  present," 
which  is  the  very  point  in  dispute,  viz.,  whether  the  party  was  constituted 
to  be  a  witness  or  not.     That  case  is,  in  fact,  an  authority  for  us,  as  the 
Lord  Chancellor  says,  **  Equity  would  help  in  such  a  little  circumstance, 
where  the  owner  of  the  estate  had  fully  declared  his  intention ;"  and 
adds,  ''  There  is  a  difference  where  a  man  has  power  to  encumber  a  third 
(<  person's  estate — such  powers  are  to  have  a  rigid  construction ;  but 
*<  where  the  power  is  to  dispose  of  a  man's  own  estate,  it  is  to  have  all  the 
<'  favour  imaginable."     Mr.  Starkie  gives  as  a  reason  for  the  law  requiring 
the  production  of  an  attesting  witness,  that  **  the  parties  themselves,  by 
**  selecting  him  as  the  witness,  have  mutually  agreed  to  rest  upon  his  tes- 
**timony   in   proof  of  the   execution   of  the   instrument."  Stark,  on 
Evid.  320.     The  witness  must  be  one  within  the  contemplation  of  the 
donor  of  the  power ;  and  if  King  was  intended  to  be  a  witness  in  this 
instance,  why  did  he  not  subscribe  his  name  at  the  same  time  as  the 
otW  witness?     The  non-subscription,  even  independent  of  his  own 
evidence  on  the  subject,  is  a  proof  that  he  was  not  contemplated  as  a 
witness.     The  old  common  law  practice  of  the  witnesses  being  associated 
with  the  Jury,  and  joining  in  the  verdict,  shews  that  the  party  had  a 
right  to  select  his  own  witnesses :  Co.  Litt.  6,  C.     The  evidence  of  the 
witness,  if  there  is  one,  b  of  indispensable  importance,  and,  therefore,  he 
ought  to  be  apprised  of  his  character  at  the  time  of  execution ;  Abbott  v. 
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Plutnbe  (a) ;  FasscU  v.  Brown  {h)  ;  GrelUer  v.  Neale  (c) ;  Fitzgerald  v. 
£lsee  (d).  It  has  been  ruled,  that  if  a  person  merely  sees  the  instrument 
executed,  as-  in  this  instance,  and  is  not  desired  to  attest  it,  he  cannot 
afterwards,  by  putting  his  name  to  it,  prove  it  as  an  attesting  witness-— 
being,  in  fact,  as  Lord  EUenborough  observed,  no  attesting  witness,  but 
a  mere  volunteer ;  M^Craw  v.  Gentry ;  2  PhiU  on  Evid,  660. 

Mr.  SprouUy  in  reply. — The  argument  on  the  other  side  is  founded 
on  the  sophism,  that  what  is  said  of  an  attesting  or  subscribing  witness 
(the  terms  being  synonimous),  is  applicable  to  a  case  in  which  the  only 
requisite  is,  that  the  power  should  be  executed  in  the  presence  of  two 
witnesses,  not  of  two  attesting  or  subscribing  witnesses*  The  whole  ques- 
tion, therefore,  is,  what  is  a  witness  ?  According  to  Doctor  Johnson,  a 
witness  is  merely  '^  one  who  gives  testimony,"  being  derived  from  a  Saxon 
word  signifying  **  to  know."  Knowledge,  therefore,  is  all  that  is  required ; 
and  there  is  no  authority*  for  any  distinction  between  a  witness  to  a  deed, 
where  subscription  is  not  required,  and  a  witness  to  a  fact.  Consequently, 
if  it  were  necessary,  in  order  that  a  person  should  be  a  witness,  that  he 
should  have  been  called  upon,  as  insisted  by  the  other  side,  few  men  could 
have  been  convicted  of  treason,  as  few  would  have  called  upon  the  two 
witnesses  required  by  the  statute  of  W.  3,  to  be  witnesses  of  their  treason- 
able acts.  The  witness,  in  this  case,  says  he  was  a  witness,  and  the  Jury 
believed  him — so  that  the  power  has  been  duly  executed  in  the  presence 
of  two  witnesses,  and  to  hold  otherwise  would  be  to  decide,  without  any 
authority  in  law,  agunst  the  meaning  of  the  English  language,  as  declared 
by  Dr.  Johnson. 


E.  T.  1842. 

CommmFleai. 


Lessee 
CHURCH 

DONNELL. 


DOHEBTT,    C.J. 

The  only  question  which  we  have  to  decide  is,  whether  a  certain  lease 
was  or  was  not  made  in  conformity  with  a  leasing  power.  This  power 
authorized  the  party  in  possession,  by  any  writing  or  indenture,  to  be  by 
law  duly  executed  in  the  presence  of  two  or  more  credible  witnesses,  to 


(a)  Doug.  216. 

(c)  Peake  N.  P.  C.  146. 


{h)  Peake  N.  P.  C.  23. 
{d)  3  Camp.  332. 


*  In  reply  to  this  position  of  there  being  no  difference  between  a  witness  to  a  deed, 
and  a  witness  to  a  fact,  Mr.  Majoi,  after  the  argument,  cited  the  following  passage 
from  Pothier  on  Obligations:  '*  WitDesses  produced  to  proye  a  fact,  are  not  required  to 
"  have  all  the  qualities  which  are  necessary  in  those  who  are  called  upon  to  be  present 
"  at  the  execution  of  written  acts,  in  order  to  gire  them  proper  solemnity ;  women, 
'^  fordgners  not  naturalized,  members  of  ecclesiastical  communities,  are  admitted  to 
^'  depose  in  judicial  examinations.  The  reason  of  this  difference  is,  that  there  is  a  power 
'*  of  selecting  witnesses  to  complete  the  solemnity  of  acts,  whereas  no  persons  can  be 
''brought  to  depose  upon  a  matter  of  fact  but  those  who  have  a  knowledge  of  it." 
1  Pothier  on  OtUgathnSy  517. 
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demise  or  lease  all  or  any  part  of  the  lands,  when,  and  as  often  as  the 
same  might  happen  to  be  out  of  lease,  for  the  term  of  one  life,  and  a 
term  not  exceeding  twenty-one  years,  &c.  The  only  point  for  our  con- 
sideration is,  whether  that  requisition  of  the  power  had  been  complied 
with.  On  the  production  of  the  lease  itself,  it  appeared  that  there  was 
but  one  subscribing  witness.  Evidence  was  given  that  the  lease  was 
executed  in  the  parlour  or  office  of  Mr.  John  Martin ;  that  it  had  been 
prepared  in  the  office  of  the  said  Martin,  who  was  at  the  time  the  Attor- 
ney for  both  the  lessor  and  the  lessee,  «ind  that  it  bad  been  filled  up  by 
a  Mr.  King,  who  was  at  that  time,  the  apprentice  of  Mr.  Martin ;  and 
that  the  said  King  was,  at  the  time  of  the  execution  of  the  lease,  present 
in  the  parlour  of  the  said  Martin,  and  saw  the  lease  executed ;  but  was 
not  called  on  to  witness  the  execution  ;  he  saw  it  executed  by  the  two 
parties,  but  was  neither  previously,  nor  at  the  time,  required  to  be  a 
witness  of  the  execution  of  it.  Upon  this  state  of  facts  the  question 
arises :  Was  this  lease  executed  in  conformity  with  the  power  ?  Was  it 
executed  in  the  presence  of  two  credible  witnesses,  within  the  terms  and 
meaning  of  the  leasing  power  ?  We  think  that  it  was  not.  We  are  of 
opinion,  that  although  under  the  terms  of  the  power  it  was  not  necessary 
that  he  should  be  a  subscribing  or  attesting  witness,  yet  that  it  is  neces- 
sary that  he  should  have  been  at  the  time  of  the  transaction  clothed  witb 
the  character  of  a  witness  to  it-— one  selected,  designated,  and  called  on, 
as  one  of  the  two  persons  to  be  witnesses  to  the  execution,  and  apprised 
at  the  time  that  he  is  such  witness.  It  is  not  enough  that  he  should  be 
a  witness  in  the  ordinary  sense,  capable  of  giving  evidence  of  the  trans- 
action, but  he  must  be  a  person  selected  and  called  upon  by  the  parties. 
There  being  some  novelty  in  the  question,  and  no  direct  authority  on- 
the  subject,  we  shall 


Make  the  conditional  order  absolute  without  costs* 


^p^  28.  MAGUIRE  V.  GARDINER. 

Service  of  pro-    ^^^  Pakerham  moved  that  the  service  of  the  process  had  be  deemed 

octBS   on    me 

keeper  of  the    good  service.     The  defendant  was  confined  in  the  Marshalsea  prison, 

prison  deemed   and  the  process-server  applied  to  the  keeper  to  have  him  brought  into 

good  service  of   .l^  hatch  for  the  purpose  of  serving  him,   but  the  keeper  refused  to 

the  defendant,  .,..,  ••  ^i 

who  was  in     do  so ;  and  he  then  served  the  keeper  with  a  copy  of  the  process  to 

ft^r^e       deliver  to  the  defendant. 

said  keeper 

having  refnsed  .      , . 

to  bring  him  into  the  hatch  for  the  purpose  oi  having  him  served. 

SenMe—The  refusal  of  the  keeper  to  bring  forward  the  prisoner  for  the  purpose  of 
having  him  seired,  was  a  contempt  of  Court. 
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The  conduct  of  the  keeper  was  most  improper,  and  we  shall  caH  on  ^^"^^^^ 

him  to  answer  the  matter  of  the  affidavit  within  two  days,  or  that  an  maquirc 

attachjanent  against  him  do  issue.  As  for  the  motion —  ^' 

GAB9INVB. 

Let  the  service  had  be  deemed  good  service. 


INNES  V.  WATERS. 


Mays. 


Mb.  Macdonaoh  moved  that  the  defendant,  who  had  been  arrested  on  The  defendant 

a  Judge's  Jiat^  should  be  discharged,  on  entering  a  common  appearance,  arrested  on  a 

The  plaintiff  had  sworn,  on  the  application  for  the  ^fiat,  that  the  defendant  ®{^™^°*^  . 

had  sold  his  concerns  in  Innistogue,  where  he  carried  on  the  business  of  tent  to  defraud 

a  baker,  or  was  about  to  sell  them,  and  then  about  to  quit  Ireland,  unless  ^^  ^L^<^d 

forthwith  arrested  or  held  to  special  bail;  and  that  it  was  commonly  which  was  not 

reported  in  his  neighbourhood  that  he  was  about  to  proceed  to  America,  ^^^  afterwards 

which  deponent  believed  to  be  true.     It  appeared  by  the  defendant's  yrested  ona 

affidavit,  that  he  had  been  in  the  habit  of  purchasing  goods  from  the  obtuned  on  an 

plaintiff  in  the  way  of  trade,  and  had  been  arrested  on  the  22nd  of  March,  ^^^^^^^ 

brought  before  a  Magistrate,  and  committed  to  prison  on  a  charge  of  an  whilst  he  (the 

intent  to  defraud  the    plaintiff   of  a  sum  of   £40,   and  to  leave  the  j^  ^cnstody'*' 

country.     He  was  detained  in  custody  uitil  the  31st  of  March,  when  he  '^^^R.  ***« 

•^  ^  plaintiff's   be- 

was  discharged  on  giving  bail  to  attend  at  the  Quarter  Sessions  to  stand  lief  of  an  in- 

his  trial  on  the  2nd  of  April,  when  he  appeared,  but  no  indictment  was  ^^!L^!jJ*^ 

preferred  against  him  ;  and  he  was  then  arrested  on  the Jlatt  the  affidavit  and  leave  Ica- 

faaving  been  sworn  on  the  30th  of  March.      The  defendant  swore  that  mo»iy  repojS 

he  had  never  sold,  nor  was  it  in  his  contemplation  to  sell,  make  away  '^^  ^^  ^^Jf^ 

with,  or  dispose  of  his  dwelling-house  and  concerns,  &C.,  with  the  view  of  Conrt  refused 

leaving  the  country ;  nor  did  he  ever  circulate  a  report,  or  give  any  *?    ^^^'^^^ 

person  reason  to  believe  that  it  was  his  intention  to  leave  Irebnd  and  from    enstodj 

proceed  to  America  or  elsewhere,  to  evade  the  payment  of  his  debts,  or  comnK^n  an-* 

for  any  other  purpose  whatever.     Counsel  contended,  that  the  defendanjt  pearance,  he 

was  entitled  to  his  dbcharge,  the  affidavit  on  which  the  Jlat  was  had  having  gwora  thathe 

been  insufficient,  the  plaintiff's  belief  havliu?  been  founded  on  common  had  never  sold, 

^     '^     ^  ^  ^  nor  was  it  in 

report,  and  in  the  disjunctive.      No  facts  were  stated,  as  required  by  the  his   contem- 

2nd  section  of  the  3  &  4  Ftc.  c.  105,  from  which  the  Judges  might  draw  ^g^'pro^rty"' 

the  conclusion  of  the  probability  of  the  defendant  absconding ;  Bateman  with  the  view 

V.  Dunn  (a).     Moreover,  the  plaintiff  having  arrested  the  defendant  on  a  i^q^. 

Ca)  7  Dow.  P.  C.  106  ;  S.  C.  6  Bing.  N.  C.  49. 


Digitized  by 


Google 


312 


CASES  AT  LAW. 


£.  T.  1842.   pretended  criminal  charge,  as  proved  by  the  non-prosecution,  kad  dis- 
CwmmmPleoi.    entitled  himself  to  the  assistance  of  the  Court. 


Mr.  Brewster,  Q.  C,  contra. — The  facts  of  the  arrest,  and  committal 
by  the  Magistrate,  are  confirmatory  of  the  belief  of  the  party  that  the 
defendant  was  about  to  leave  Ireland.  Besides,  the  denial  of  the  defend- 
ant of  such  an  intention  b  qualified,  in  swearing  that  he  had  not  sold,  or 
was  intending  to  sell,  with  a  view  of  leaving  the  country. 

DOHSBTT,  C.  J. 

The  fact  of  the  arrest  on  the  criminal  charge  is  rather  a  confirmation 
than  otherwise  of  the  bona  fides  of  the  transaction  on  the  part  of  the 
plaintiff,  as  it  is  very  improbable  that  a  respectable  Magis'trate  would  have 
signed  a  committal  without  some  circumstances  warranting  a  reasonable 
presumption  of  an  intent  to  defraud  the  pkintiff.  As  to  the  other  point, 
the  defendant  has  not  positively  denied  an  intention  of  selling  his  pro- 
perty except  for  a  special  and  qualified  purpose,  viz.,  of  leaving  the 
country  ;  nor  does  he  say  that  at  the  time  of  making  the  affidavit,  he  had 
no  intention  of  disposing  of  his  property,  although  he  denies  that  he  had 
such  an  intention  some  time  before* 

No  rule^ 


May  7. 

The  Court  re- 
fnsed     to    set 
aside  a  parlia- 
mentary   ap- 
Searance,    the 
efendant  not 
having   sworn 
to  the  merits, 
or  stated  how 
he   obtained 
knowledge    of 
the  proceed- 
ings, or  denied 
service    of    a 
copy  of  the 
process. 


BONSALL  V.  MACKLIN. 

Mb.  Culligan  moved  to  set  aside  the  parliamentary  appearance  and  the 
subsequent  proceedings,  the  defendant  having  sworn  that  he  had  never 
been  served  with  the  writ  by  the  process-server,  or  by  any  other  person  ; 
and  that  he  had  not  been  in  the  town  in  which  it  was  sworn  he  had  been 
served,  on  the  day  of  the  service. 

Mr.  SkeUony  contra, — The  defendant's  affidavit  is  defective  in  nol 
swearing  to  merits ;  and  he  does  not  state  when  or  where  he  obtained 
the  knowledge  of  the  proceedings.  Moreover,  he  only  swears  that  he 
was  not  served  with  the  process,  without  saying  any  thing  about  having 
been  served  with  a  copy  of  the  process. 


DoHEBTr,  C.  J. 

Let  the  motion  be  refused,  with  costs ;  the  plaintiff  being  at  liberty  to* 
enter  an  appearance  on  payment  of  the  costs,  as  a  condition  precedent. 
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T.  T.  1841. 
Exch.  of  Pleat, 


MURPHY  V.  BELLEW. 

(Exchequer  of  Pleas.)  TrinUy  Term. 

Assumpsit  on  an  award.  Plea,  the  general  issue.^ — Upon  the  trial  before  Plaintiff  hav- 

Burton,  J.,  at  the  Summer  Assizes  1840,  for  the  county  of  Louth,  it  "^  ^®°  ^° - 

'  J  '  occupation    of 

appeared  that  Murphy  the  plaintiff,  had  been  in  the  occupation  of  certain  a  honse    and 

lands  as  tenant  to  one  Curran,  who  had  been  tenant  to  Bellew,  the  i^ney^^im- 

defendant ;  and  had  laid  out  considerable  suras  of  money  in  improvements  Fo^»°f  them. 

_.  Defendant  re- 
upon  the  lands.  Curran's  term  having  expired,  Bellew  brought  an  eject*  covered  judg- 
ment against  Murphy,  and  recovered  judgment :  and  it  having  been  '"®°*  *°  eject- 
agreed  between  Bellew  and  Murphy  that  the  amount  of  compensation  to  him ;  and  it 
be  made  by  the  former  to  the  latter  for  his  expenditure  on  the  lands  mission  in 

should  be  referred  to  arbitration,  the  following  submission  was  executed  jn^ing)   "■«-. 

ferred  to  arhi- 

by  the  parties : — <'  The  award  to  be  made  between  James  Bellew  and  trators   to 

"  Nicholas  Murphy  is  to  declare  what  amount  may  be  the  profits  to  be  amount'^mi^ht 

"derived  by  Bellew  from  the  expenditure  of  Murphy,  with  allowance  for  be  the  profits  to 
"  ditching  and  draining,  as  well  as  all  buildings  and  manure,  so  as  to  extend 
"  its  benefits  to  any  future  crop.  James  Bellew  named  C.  C,  and  Nicholas 
"  Murphy  named  T.  B.  And  should  they  not  agree  in  their  award,  they 
"  are  to  call  in  a  third  person  to  decide." 

The  arbitrators  did  not  agree,  and  they  called  in  an  umpire ;  and  on 
the  6th  of  February  1840,  the  arbitrators  and  umpire  awarded  as  fol- 
lows : 


he  derived  hy 
defendant  from 
the    expendi- 
ture of  plain- 
tiff,   with 
allowance    for 
ditching   and 
draining,  as 
well    as   all 
buildings    and 


"  The  award  come  to  by  the  arbitrators  between  Bellew  and  manure,  so  as 

"Murphy  is,  that  Bellew  should  give  Murphy  £107.  7s.  on  account  of  henefitstoany 

«  profit  calculated  to  accrue  to  Bellew,  from  the  extent  of  Murphy's  im-  ^x^e  a7bitra- 

"  provements :  That  Bellew  give  Murphy  the  use  of  the  dwelling-house  tors    awarded 

"and  offices  he  occupies,  to  the  first  of  May  next:  That  on  that  day,  da?t*^houf^' 

"  Murphy  give  up  to  Bellew  the  possession  of  said  premises,  leaving  them  give  plaintiff 

"  in  the  same  repair  as  at  present."  account  of  pro- 

The  defendant  afterwards  obtained  possession  of  the  premises,  but  ^^    calculated 

,     .  X  ,  to    accrue     to 

refused  to  pay  the  sum  awarded  to  the  plaintiff;  whereupon  the  present  defendant  from 

action  was  brought.     The  defendant  insisted  that  the  plaintiff  ought  to 

be  nonsuited ;  first,  because  the  matters  in  difference,  referred  to  the 

arbitrators  and  umpire,  related  to  an  interest  in  land,  and  there  was 

no  sufficient  submission  in  writing :  and,  secondly,  because  the  award 

extended  to  matters  not  within  the  terms  of  the  submission,  and  was, 


the  extent    of 
plaintiff's  im- 
provements : 
that  defendant 
give    plaintiff 
the  use  of  the 
dwelling-house 
and   offices   to 
the    l?t  May 
next :  that  on 

that  day  plaintiff  give  up  to  defendant  possession  of  said  premises,  leaving  them  in  the 

same  repair  as  at  present." 
Held— i\i^t  the  portion  of  the  award  relating  to  the  possession  of  the  premises,  was  had, 

as  not  being  warranted  by  the  submission  ;  but  that  it  was  separable  from  the  residue  ; 

and  that  the  award  for  the  amount  of  the  improvements  was  good. 

2     s 
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T.  T.  1841.    therefore,  invalid.      The  learnedJudge  overruled  these  objections;  but 
Exch^f  Pleas,   g^^^  ^y^^  defendant  leave  to  move  for  liberty  to  enter  a  nonsuit ;  and  the 
MUBPHY       plaintiff  obtained  a  verdict  for  £107.  7s.      A  conditional  order  for  that 
purpose  having  been  obtained — 


V. 
BELLEW. 


Mr.  Gilmore,  Q.  C-,  now  moved  to  make  it  absolute.  The  award  is 
not  warranted  by  the  submission ;  for  the  question  as  to  the  possession  of 
the  lands  was  not  referred  to  the  arbitrators ;  and  though  the  defendant 
has  since  obtained  the  possession  of  the  lands,  that  cannot  alter  the  ques- 
tion as  to  the  validity  of  the  award ;  Jackson  v.  Clarke  (a).  If  the  de- 
fendant had  sought  to  enforce  that  part  of  the  award  which  related  to 
the  delivery  of  the  possession  by  the  plaintiff  on  the  1st  of  May,  he 
must  have  failed.  Now,  though  an  award  may  be  good  in  part,  and  bad 
in  part,  that  is  only  when  the  parts  are  separable,  so  that  the  Court  can 
say^  that  the  arbitrators  could  have  been  influenced  by  the  one  part,  in 
forming  the  conclusion  to  which  they  come  on  the  other ;  Seccombe  v. 
Bahb  (h).  Here  that  could  not  have  been  the  case,  for  the  arbitrators 
would  not  have  awarded  so  large  a  sum,  if  they  did  not  think  that  they 
had  the  power  to  compel  the  plaintiff  to  give  up  possession  to  the  defend- 
ant on  the  1st  of  May. 

Mr.  Holmes  and  Mr.  Tomb,  for  the  plaintiff. 

The  first  ground  of  objection  is  given  up.  As  to  the  second,  the 
possession  was  not  a  matter  in  dispute ;  and  the  Court  is  not  to  imagine 
that  the  arbitrators  took  it  into  their  consideration  when  estimating  the 
damages.  The  award  as  to  the  possession  is  clearly  bad ;  but  it  is  good 
as  to  the  residue ;  for  to  avoid  the  whole  award  on  this  ground,  it  should 
appear  on  its  face,  that  there  was  a  necessary  connection  between  the 
two  things  adjudicated  upon.  Here  the  £107  is  expressly  awarded  for 
the  improvements;  Johnston  v.  McAllister  (c). 

Mr.  Whiteside^  in  reply. — The  award  is  bad,  for  there  is  no  sufficient 
submission — the  matters  awarded  relating  to  an  interest  in  lands ;  I%e 
Earl  of  Falmouth  v.  Thomas  (d) :  and  even  if  there  be  a  sufficient  sub- 
mission, yet  it  is  bad,  because  the  excess  is  not  separable ;  for  if  the 
giving  up  the  possession  on  the  1st  of  May,  might  have  formed  part  of 
the  consideration  for  the  arbitrators  making  the  award  they  did,  the 
award  is  void  ;  Seccombe  v.  Babb  (6). 

Bbadt,  C.  B. 

We  are  of  opinion,  that  this  is  not  an  integral  part  of  the  award ;  and 


(a)  M*CL  &  Y.  200. 
(c)  1  Jo.  49 ». 


(b)  6  M.  &  W.  129. 
(d)  J  C.  &  M.  89. 
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therefore,  the  question  on  the  Statute  of  Frauds  does  not  arise.       The 
submission  is  with  respect  to  the  value  of  certain  iaiprovementS|  the  right 
to  the  possession  being  admitted  to  be  in  Beilew.     The  parties  have 
submitted  that  question  to  arbitrators,  and  thej  were  to  determine  what 
compensation  Beilew  was  to  give  to  Murphy  for  the  improvements ;  and 
in  our  opinion,  the  award  is  perfectly  good  as  to  that  matter.     The 
arbitrators  make  an  award,  and  declare  the  value  of  the  very  thing,  the 
value  of  which  was  the  question  submitted  to  them.     No  doubt  they  go 
on  and  arbitrate  upon  a  matter  about  which  they  had  no  power  to  make 
an  award,  that  is,  as  to  the  possession  of  the  premises ;  but  that  was  a 
benefit  to  Murphy ;  and  if  they  took  that  matter  at  all  into  account  in 
estimating  the  compensation,  it  went  only  in  reducing  the  amount  to  £107, 
not  in  augmenting  it.     Then  having  given  Murphy  the  use  of  the  house 
for  a  particular  time,  they  award  that  at  the  end  of  that  time  he  should 
give  up  the  premises,  and  not  injure  them  in  the  meantime ;  but  there 
is  nothing  in  that  part  of  the  award  to  shew  that  the  clause  about  the 
possession  of  the  house  formed  any  part  of  the  consideration  for  making 
the  award.     It  appears  to  me  that  the  award  is  perfectly  good  for  the 
amount  of  compensation  to  be  made  to  the  plaintifif. 


T.  T.  1841. 
Ejpch.o/Pie<u. 


FosTSB,  B.,  and  Richards,  B.,  concurred. 


Cause  shewn  allowed,  with  costs. 


ELLEN  CONNOR, 

Administratrix  of  DANIEL  CONNOR  deceased, 

v. 

PATRICK  CONNOR. 

Mb*  Deaivb  moved  to  make  absolute  a  conditional  order  for  entering 
judgment  on  a  warrant  of  attorney,  executed  by  defendant  to  Daniel 
Connor  deceased,  and  bearing  date  the  4th  August  1831,  in  the  penal 
sum  of  £200.  The  warrant  of  attorney,  which  had  been  given  as  a 
collateral  security  with  a  mortgage,  was  in  the  common  printed  form 
authorising  certain  Attornies  to  appear  for  the  said  Patrick  Connor  and 
confess  a  judgment,  &c.,  <<  upon  a  declaration  there  to  be  filed  against 
''him  upon  a  bond  for  £200  sterling,  good  and  lawful  money  of  Ireland, 
**  bearing  equal  date  with  these  presents,  conditioned  for  the  payment  of 
'<£100,  with  interest  on,"  &c. ;  and  concluding  with  the  usual  release  of 


Mich.  Term. 
Nov.  16. 

The  Court  re- 
fused to  allow 
jodgment  to  be 
entered  on  a 
warrant  of  at- 
torney reciting 
a  bond  colla- 
teral there- 
with, wherein 
fact  no  bond 
had  been  exe- 
cuted. 
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M.  T.  1841.    errors.     In  point  of  fact  no  bond  had  been  executed.     There  was  no 
Exck.jfPieas.   appearance  on  the  part  of  the  defendant. 
CONNOB  Mr.  Deane. — Unless  the  Court  grant  the  application,  the  pliuntiff  will 

be  without  a  remedy  ;  moreover  the  motion  is  not  opposed  by  the  only 

party  interested  in  resisting  it. 


CONNOB. 


Per  Curiam. 

We  think  this  motion  ought  to  be  refused.  The  warrant  of  attorney 
contains  a  recital  avowedly  unfounded  in  fact.  Had  there  been  a  bond 
collateral  with  the  warrant,  there  would  have  been  a  stamp  duty  payable 
upon  it ;  but  if  the  recital  in  the  warrant  were  considered  equivalent  to 
a  bond,  it  would  furnish  a  ready  means  of  evading  the  payment  of  the 
stamp  duty.  If  this  had  been  a  warrant  to  confess  judgment  on  the 
covenant  contained  in  the  mortgage  deed,  the  case  would  have  been 
different.  Besides,  in  that  case,  the  judgment  would  not  carry  interest ; 
but  here  it  is  sought  to  obtain  a  judgment  carrying  interest  on  a  warrant 
of  attorney  containing  a  false  recital.  The  party  is  not  without  a  remedy, 
as  she  may  have  an  action  on  the  covenant  in  the  mortgage  deed. 

Motion  refused.* 
*  See  Otufay  v.  ThyrmCy  3  Ir.  Law  Rep.  640,  and  cases  there  cited. 


Nov.  10. 


ANNA  BERESFORD  v.  HENRY  B.  BERESFORD. 


A  judgment       Mr.  Norman  applied  for  an  order,  that  the  proper  Officer  should  be  at 

upon  the  mar-  i       r  •  i     r    i  •  i. 

nageoftheco-    liberty  to  take  the  memorial  of  the  assignment  of  a  certain  judgment  of 

nusee  was  as-    Trinity  Term   1812  off"  the  file,   and  to  receive  a  new  memorial  of  an 

signed   to  the  ^      *'  ' 

trustees  of  the    assignment  from  the  conusee  to  one  John  Stuart,  her  trustee.     The 
marriage    set- 
tlement, and  a 
memorial  of 
the  assignment 
duly  enrolled; 
the     conusee 
having  mar- 
ried  a  second 
time,  the  judg- 
ment was 
again  assigned 
to  the  trustees 
of  a  second  set- 
tlement.   The  perronal  representative  of  the  surviving  trustee  of  the  first  settlement  hav- 
ing refused  to  assign  the  judgment  to  the  surviving  trustee  of  the  second  ;  the  Court 
refused  to  allow  the  memorial  of  the  first  assignmeut  to  be  taken  off  the  file,  in  order  that 
a  memorial  of  the  second  might  he  enrolled. 
Semble — That  it  was  a  case  for  a  petition  under  the  1  fT.  4,  c.  60. 


judgment  in  question  was  obtained  by  Anna  Beresford  against  her  brother 
the  conusor,  and  was  given  to  secure  her  marriage  portion.  Immediately 
after  the  judgment  was  entered,  Anna  Beresford  intermarried  with  Charles 
Gardiner  ;  and,  by  marriage  settlement  then  executed,  the  judgment  and 
monies  secured  thereby  were  assigned  to  Sir  George  Hill  and  William 
Gregory,  Esq.,  upon  the  usual  trusts,  and  a  memorial  of  the  assignment 
was,  in  pursuance  of  the  statute,  enrolled.      Neither  of  the  trustees 
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executed  the  deed,  nor  was  there  any  evidence  of  their  having  accepted  of  M.  T.  184K 
or  interfered  in  the  trusts;  and  the  affidavits  to  ground  the  motion  stated  ^*^h,o/Pl^, 
they  never  had.  Charles  Gardiner  afterwards  died  without  issue,  leaving  beresford 
the  said  Anna  Beresford,  then  Gardiner,  surviving,  in  whom  the  absolute  ^* 

interest  in  the  judgment  then  vested.  In  1822,  Anna  Gardiner  again 
intermarried  with  Charles  £.  Stuart,  and  another  settlement  was  executed, 
which  recited  the  judgment,  and  purported  to  assign  the  monies  due 
thereon  to  John  J.  Hutchinson  and  John  Stuart,  as  trustees,  for  the 
purposes  therein  mentioned.  The  trustees  named  in  the  first  settlement 
were  both  dead.  Gregory  survived,  and  administration  had  been  taken 
out  to  him  by  C.  L.  Hunt.  The  conusor  was  also  dead,  and  his  eldest 
son,  having  succeeded  to  the  estates  bound  by  the  judgment,  proposed  to 
pay  it  off,  and  applied  to  Stuart,  the  surviving  trustee  of  the  second  settle- 
ment, to  satisfy  the  judgment  on  the  roll.  Stuart  thereupon  applied  to 
Hunt,  the  administrator  of  Gregory,  either  to  do  so  or  assign  the  judg- 
ment to  him ;  but  he  refused  in  any  manner  to  act,  and  by  affidavit 
disclaimed  all  interest,  &c.  It  was  further  stated  that  there  was  not  any 
person  interested  in,  or  who  had  a  claim  upon  the  monies  secured  by  the 
judgment,  but  the  persons  then  before  the  Court,  and  the  issue  of  the 
second  marriage ;  and  Mrs.  Stuart  deposed  that  she  had  received  the 
interest  due  thereon  up  to  January  last. 

Mr.  Nortnan, — The  motion  is  one  entirely  to  the  discretion  of  the 
Court  as  regards  the  custody  of  its  own  records ;  no  person  can  be  injured 
in  any  way  by  its  being  granted ;  as,  in  the  first  place,  all  the  persons 
interested  in  the  funds  had  made  affidavits  in  support  of  the  motion ;  and, 
at  all  events,  the  interest,  if  any,  now  outstanding  in  the  personal  repre- 
sentative of  the  surviving  trustee  in  the  first  settlement,  would,  at  the 
same  moment  that  the  first  memorial  was  vacated,  appear  on  the  record 
in  the  name  of  the  surviving  trustee  of  the  second  settlement,  who  was 
defacto  the  trustee.  The  Court  of  Common  Pleas  granted  a  similar 
application  in  the  case  of  Le%ois  v.  Tindall  (o). — [Richards,  B.  In  that 
case,  the  trustee  disclaimed  in  his  lifetime,  but  here,  it  does  not  appear 
that  there  was  any  renunciation  or  disclaimer  by  the  trustees  during  their 
lives. — Brady,  C.  B.  Why  not  proceed  under  the  1  W.  4,  c.  60?] — 
This  case  is  not  within  the  provisions  of  that  statute;  for  here  the 
trustees  never  accepted  the  trusts,  and  the  personal  representative  has 
discliumed ;  and  even  upon  a  bill  filed,  it  would  be  difficult  without  the 
interposition  of  this  Court,  to  relieve  the  parties  from  their  present 
embarrassment. 

Richards,  B. 

I  think  you  will  find,  upon  looking  into  the  cases  in  which  relief  has 

(a)  Cr.  &Dix,  A.N.  C.437. 
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M.  T.  1841.  been  granted  under  the  statute,  that  this  case  comes  within  the  principle  of 

Etech.ofPleat.  ^^^^  ^f  ^jj^^ .  \xQf^^  there  was  no  repudiation  of  the  trusts  by  the  trustees 

BERESFOBD  during  their  lives,  and  we  cannot  say  that  they  never  assented  to  the 

^'  performance  of  them.  • 

BERSSFOBI). 


Upon  a  subsequent  day  Counsel  stated  that  he  had  not  found  any  case 
like  the  present,  in  which  the  Court  had  made  an  order  of  reference 
under  the  1  W,  4,  c.  60  ;  that  the  case  nearest  to  it  was  that  of  Crook^ 
Petitioner^  v.  Ingoldehifi  Respondent  (a),  where  there  had  been  an  ap- 
proval of  the  trusts  and  a  consent  to  act  in  them  by  the  respondent, 
previous  to  the  testator's  death. 

Richards,  B. 

I  think  the  case  is  within  the  provisions  of  the  Act;  but  even  supposing 
it  is  not,  that  cannot  affect  the  present  application. 

Pennsfatheb,  B. 

We  cannot  consent  to  alter  the  records  in  the  manner  sought.  Where 
a  judgment  has  been  assigned  to  A.  and  B.,  it  is  impossible  for  the  Court 
to  annul  that  assignment,  and  direct  it  to  be  assigned  to  C.  and  D.,  after 
the  death  of  A.  and  B. 

Bbadt,  C.  B. 

You  must  either  proceed  under  the  Act  or  file  a  bill,  but  we  cannot 
assist  you  upon  this  motion. 

No  rule, 
(a)  3Ir.£q.Rep.370. 
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M.T.  1841. 

Exch.  of  Pleas. 


THORPE  V.  HERON. 

Assumpsit.— On  the  trial  before  the  Lord  Chief  Baron,  at  the  Sittings 
after  last  Term,  it  appeared  that  by  a  written  agreement  between  the 
plaintiff  and  defendant,  the  former  agreed  to  let  to  the  latter,  for  the 
term  of  five  years,  a  house  in  Synnot  Place,  at  the  yearly  rent  "  of  £40 
above  taxes,  payable  half  yearly."  The  declaration  contained  no  special 
count  in  reference  to  the  taxes,  but  contained  counts  upon  other  portions 
of  the  agreement,  and  the  usual  money  counts.  It  appeared  that 
the  tenant  who  succeeded  the  defendant  in  the  occupation  of  the  pre- 
mises, was  called  on  by  the  tax  collectors  to  pay,  and  did  accordingly 
pay,  certain  taxes,  amounting  to  a  sum  of  £1.  15s.  4d.,  which  had  accrued 
due  during  the  period  of  the  defendant's  tenancy.  It  further  appe^ed, 
that  for  the  amount  so  paid  he  was  allowed  credit  in  his  rent  by  the 
plaintiff.  Upon  this  evidence  Counsel  for  the  plaintiff  contended  that  he 
was  entitled  to  a  verdict  for  £1.  16s.  4d.,  on  the  count  for  money  paid 
for  the  defendant's  use,  but  the  Jury,  under  the  Chief  Baron's  directions, 
found  a  general  verdict  for  the  defendant. 

Mr.  KeaHnge,  Q.  C,  with  whom  was  Mr.  Otway^  now  moved  pursu- 
ant to  leave  reserved  at  the  trial,  that  the  verdict  had  for  the  defendant 
might  be  set  aside,  and  a  verdict  entered  for  the  plaintiff,  on  the  money 
counts,  for  the  sum  so  paid  for  taxes,  or  that  a  new  trial  should  be 
had.  The  defendant  was  clearly  bound  by  the  terms  of  the  contract, 
to  pay  all  taxes  becoming  due  during  his  tenancy,  and  the  payment  of 
them  by  the  subsequent  tenant,  ibr  which  he  was  reimbursed  by  the 
plaintiff,  is  clearly  a  payment  by  the  plaintiff  for  the  use  of  the  defendant, 
which  the  former  is  consequently  entitled  to  recover  on  the  money  counts. 


Noo,  10. 

The  defendant 
by  a  written 
agreement 
took  a  houHe 
from  the  plain- 
tiff, at  a  cer- 
tain yearly 
rent  "abore 
taxes  ;"  the 
sncceeding 
tenant  having 
been  obliged  to 
pay  an  arrear 
of  taxes  which 
had  acomed 
due  daring  the 

Seriod  of  the 
efendant's 
occupancy, 
was  allowed  by 
the  plaintiff  to 
take  credit  in 
his  rent  for  the 
snm  8o  paid : — 
Held  that  the 
plaintiff  might 
recover  the 
amount  in  an 
action  of  inde* 
InUUtuasntmp' 
sU  for  money 
paid  to  the  de- 
fendant's use. 


Sergeant  Greene^  with  whom  was  Mr.  Bakery  contra. 

Whether  the  plaintiff  be  or  be  not  in  point  of  law  entitled  to  recover 
the  amount  of  the  taxes  upon  a  special  count  framed  for  that  purpose, 
be  cannot  recover  the  amount  on  the  money  counts ;  and  here  the  decla- 
ration contains  no  special  count  on  the  contract  relating  to  the  taxes. 
Spencer  v.  Parry  (a).  To  make  the  party  liable,  a  default  on  his  part 
must  be  shewn ;  but  in  this  case  there  was  no  evidence  of  a  demand 
having  been  made  on  the  defendant  to  pay  those  taxes  during  his  occu- 
pancy.    The   original  liability  of  the  defendant,  therefore,   not  being 

(a)  3  Ad.  &  El.  331. 
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M.  T.  1841.  proved,  the  subsequent  payment  was  not  to  his  use,  and  the  action  cannot 
Eack^Pietu.  j,^  sustained  on  the  count  for  money  paid.  At  all  events,  the  plaintiff 
THORTE  should  have  called  on  the  defendant,  in  the  first  instance,  to  pay  the 
taxes,  but  he  did  not  do  so  ;  and  the  payment  by  the  incoming  tenant  b 
voluntary  in  relation  to  the  defendant.  In  Exall  v.  Partridge  (a\  Lord 
Kenyon  says,  "  Some  positions  have  been  stated  on  the  part  of  the 
<<  plaintiff  to  which  I  cannot  assent ;  it  has  been  said,  that  where  one 
**  person  is  benefited  by  the  payment  of  money  by  another,  the  law 
"  raises  an  assumpsit  against  the  former ;  but  that  I  deny.  If  that 
"  were  so,  and  I  owed  a  sum  of  money  to  a  friend,  and  an  enemy  chose 
"  to  pay  that  debt,  the^ latter  might  convert  himself  into  my  creditor, 
^^  nolens  volensr  There  is  no  privity  of  contract  here  between  the 
parties,  to  raise  an  assumpsit. — [Pennefather,  B.  The  defendant 
left  unpaid  what  the  pluntiff  was  obliged  to  pay,  that  is,  left  a  liability  when 
outgoing,  inasmuch  as  the  tax-gatherer  might  have  distrained  for  the 
taxes;  a  circumstance  which  brings  this  case  within  the  authority  of 
Esail  V.  Partridge  (a).] — No  doubt  the  incoming  tenant,  who  paid  on 
compulsion,  might  maintain  an  action,  because  the  payment  was  compul- 
sory ;  but  on  the  incoming  tenant  having  paid,  the  landlord  was  not  bound 
to  allow  it. — [Per  Curiam.  We  think  he  was.] — The  plaintiff  failed 
to  prove  that  the  defendant  was  primarily  liable  to  pay  these  taxes, 
except  80  far  as  the  words  in  the  contract  "  above  taxes  "  may  consti- 
tute such  a  liability ;  but  that  being  by  force  of  the  contract,  the  plaintiff 
could  only  recover  such  payments  (if  at  all)  on  a  special  count  founded 
on  that  contract;  Williamson  v.  Henley (b)\  Spencer  v.  Parry {c)\ 
Cooke  V.  Munstone  (d).  And  even  supposing  a  primary  liability  here  on 
the  part  of  the  defendant  to  the  payment  of  these  taxes,  yet,  as  it  was 
included  in  the  contract,  such  liability  was  merged  in  the  contract,  and 
could,  consequently,  be  recovered  on  a  special  count  only,  and  not  on  the 
common  count  for  money  paid. 


Mr.  Otteay  in  reply. — On  the  trial  the  only  question  raised  was,  whether 
these  taxes  could  be  recovered  on  the  money  counts ;  and  the  general 
question  is  not  open  to  the  defendant ;  Moore  v.  Eddows  {e) :  but  even  if 
the  general  question  was  open,  the  plaintiff  has  a  right  to  recover.  In 
Spencer  v.  Parry  (e),  cited  at  the  other  side,  the  tax  was  the  land  tax, 
to  which  the  plwntiff  (the  landlord)  was  primarily  liable  by  law ;  and  but  for 
the  contract  in  that  case,  the  defendant  (the  tenant)  would  not  have  been 
liable  at  all.  It  is  evident,  therefore,  that  in  that  case  the  plaintiff  could 
only  have  recovered  upon  a  special  count.     Besides,  the  words  of  the 


(a)  8  T.  R.  308. 
(c)  3  Ad.  &  £1.  331. 


{h)  6  Bing.  229. 
{d)  IN.R.  161. 


(e)  2  Ad.  &  £1. 133. 
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contract  in  this  case  are,  "£40  above  taxes.**  This  is  merely  a  statement  of  M.  T.  1841. 

a  liability  which  would  have  necessarily  resulted  at  law,  but  is  not  a  contract   Each^o/Pleas. 

to  pay  the  taxes ;  and,  therefore,  a  special  count  could  not  have  been  framed       thorpe 

upon  it.  In  the  case  of  Grissel  v.  Robinson{a\  in  which  the  case  of  Spencer 

V.  Parry  (h)  was  cited,  Tindal,  C.  J.,  says — "  I  have  always  understood 

"  the  distinction  as  to  the  obligation  to  sue  on  the  special  contract  rather 

'<  than  on  the  general  count  to  be,  that  where,  at  the  time  of  the  payment, 

*<  any  thing  remains  to  be  done  under  the  contract,  of  which  the  plaintiff 

**  must  shew  performance,  the  action  should  be  on  the  special  contract ; 

**  but  where  all  has  been  done,  and  the  plaintiff  has  only  to  prove  the 

"  payment  of  the  money,  then  he  may  sue  on  the  general  count,  and  in 

*'  order  to  recover  on  that  count,  the  plaintiff  must  shew  an  express  or 

"  implied  assent  to  the  payment  of  the  money,  or  that  it  was  paid  on 

"  compulsion  for  the  use  of  the  defendant."   Adams  v.  Dan$ey  (c),  Child 

V.  Morley  (rf),  Carter  v.  Carter  (e),  were  also  cited. 


Bbadt,  C.  B. 

We  think  a  verdict  should  be  entered  for  the  plaintiff  for  the  amount 
paid  for  the  taxes.  In  Spencer  v.  Parry  (h)  the  plaintiff  was  primarily 
liable,  and  the  defendant  made  so  only  by  the  contract :  here  the  con- 
tract leaves  the  taxes  in  the  situation  of  their  ordinary  liability.  The 
sum  paid  in  this  case  was  for  ministers'  money,  a  tax  to  which  the  defendant 
was  primarily  liable.  The  plaintiff,  therefore,  on  the  money  counts,  must 
have  a  verdict  for  money  paid,  but  the  defendant  is  entitled  to  retain  hit 
verdict  on  the  special  counts.* 


(a)  3  Bing.  N.  C.  p.  10. 
{e)  6  Bing.  606. 


{h)  SAd.&  £1.331. 
{d)  8  T.  R.  610. 


(e)  b  Bing.  337. 
*  See  Armgtrong  and  Macartoej's  N.  P.  Bep.  178. 
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CommanPleas, 


R  E  I  D 


Jpril  26. 

An    aclion 
a?aiD8t  a  Pub- 
lic Company  in 
the    name   of 
their    Public 
Officer,    for 
having  falsely, 
maliciously, 
and    without 
probable  cause, 
procured    the 
arrest  and  im- 
prisonment   of 
the    plaintiff, 
cannot  be  sus- 
tained by  proof 
that  one  of  the 
Directors,  who 
was    also    ge- 
neral manager 
of   the    bank, 
had  acted  wil- 
fully and  mali- 
ciously in    the 
proceedings 
which    formed 
the    subject 
matter  of  the 
arrest,  without 
establishing 
the    concur- 
rence  in,    or 
adoption    of, 
his  acts  by  the 
Company. 

The  6  G,  4, 
c.  42,  has  made 
no   change   in 
the    general 
law  as  affect- 
ing   such     an 
action,  beyond 
allowing    the 
Company  to  be 
sued    in    the 
name  of  their 
Public  Officer. 


MITCHELL, 
One  of  the  Public  Officers  of  the  Belfast  Banking  Company. 

(Common  PUcls.) 

This  was  an  action  brought  by  the  plaintiff  against  the  Belfast  Banking- 
Company,  in  the  name  of  one  of  its  Public  Officers,  for  falsely,  maliciously, 
and  without  any  probable  cause,  procuring  the  arrest  and  imprisonment 
of  the  plaintiff.  It  appeared  in  evidence,  on  the  trial  before  the  Lord 
Chief  Justice,  that  the  plaintiff  had,  on  the  20th  of  March  1839»  tendered 
and  obtained  discount  of  a  bill  for  £500  at  the  bank  of  the  defendants  ; 
that  Mitchell,  who  was  at  that  time  one  of  the  Directors,  and  the  general 
manager  of  the  bank,  having  what  he  considered  strong  grounds  of 
suspicion,  that  the  bill  in  question  was  a  forgery,  had  the  defendant 
arrested  on  informations  sworn  by  him  before  a  Magistrate ;  and  having 
brought  him  to  the  bank  for  examination  before  the  said  Magistrate,  he 
was  committed  to  prison  on  the  charge  of  having  offered  the  aforesaid 
bill  for  discount  to  the  Belfast  Banking  Company,  which  was  discounted 
for  him,  and  was  supposed  to  be  a  forgery.  The  plaintiff  was  in  confine- 
ment for  three  days,  and  was  then  discharged  from  custody  by  the  same 
Magistrate,  upon  the  grounds  of  its  having  been  communicated  to  him  by 
Mitchell,  that  he  had,  by  sending  to  Liverpool,  discovered  the  bill  to  be 
genuine.  It  also  appeared  that  Mitchell  was  one  of  the  Public  Officers 
at  the  time  this  action  was  brought ;  and  that  the  Company  consisted  of 
275  members,  some  of  whom  resided  in  England,  and  some  in  Ireland.  It 
was  also  proved  that  the  plaintiff  had  been  served  with  a  cap.  ad.  resp,  at 
the  suit  of  the  defendants,  for  the  recovery  of  the  amount  of  the  said  bill. 
The  defendants  had  applied  at  the  trial  for  a  nonsuit,  on  the  ground  that 
malice  was  the  gist  of  the  action,  and  that  there  was  not  any  evidence  to 
shew  that  the  other  members  of  the  Banking  Company  were  privy  to  the 
said  charge  or  proceedings,  or  that  they  assented  thereto.  This  the 
Chief  Justice  refused  to  grant,  and  the  defendants  then,  without  waiving  the 
exception,  went  into  evidence  to  prove  that  there  had  been  a  reasonable 
ground  of  suspicion  against  the  plaintiff.  On  the  close  of  the  defendants' 
case,  the  Counsel  for  the  defendants  insisted,  that  inasmuch  as  there  was 
not  any  evidence  to  shew  that  the  said  Company  had  acted  maliciously, 
and  without  probable  cause,  his  Lordship  should  direct  the  Jury  to  find  a 
verdict  for  the  Company  ;  but  his  Lordship  refused  so  to  do,  and  directed 
them,  that  if  they  believed  the  evidence,  the  said  Company  should  be  held 
responsible  for  the  charge  and  proceedings  instituted  against  the  plaintiff; 
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and  that  if,  on  the  whole  of  the  ease,  and  under  all  the  circumstances,  the 
Jury  should  believe  that  the  charge  was  preferred,  and  the  proceedings 
instituted  and  carried  on  by  Mitchell  honestly,  although  under  a  mistake, 
and  for  the  bond  fide  purpose  of  bringing  a  supposed  offender  to  justice, 
they  should  find  a  verdict  for  the  Company ;  but  if,  on  the  other  hand, 
they  should  believe  that  the  said  charge  and  proceedings  were  merely 
colourable,  and  got  up  for  the  sinister  purpose  of  extorting  restitution  for 
an  improvident  discount  so  made  to  the  plaintiff  at  the  bank  of  the  said 
Company ;  and  that  the  said  charge  was  wilfully  and  designedly  pro- 
secuted, for  the  exclusive  purpose  of  obtaining  restitution  of  the  money  so 
incautiously  advanced  to  the  plaintiff,  they  should  find  a  verdict  for  the 
plaintiff ;  whereupon  the  Jury  found  a  verdict  for  the  pUuntiff,  with  £200 
damages ;  and  the  defendants  having  taken  a  bill  of  exceptions,  the  same 
now  came  on  for  argument. 


E.  T.  1842. 
Common  Piecu* 


Mr.  NapieVj  in  support  of  the  exceptions. — The  question  for  the 
decision  of  the  Court  is,  whether  the  Banking  Company  is,  or  is  not, 
collectively  liable  for  the  acts  of  Mitchell,  in  procuring  the  arrest  and 
detention  of  the  plaintiff,  the  Jury  having  found  that  the  act  complained 
of  was  malicious^  and  without  probable  cause ;  for,  unless  liable  as  a 
Company,  they  are  not  liable  at  all.  By  the  1 7th  section  of  the  6  G.  4, 
c  42,  a  judgment  against  a  Public  Officer  operates  against  the  Company 
and  property  of  every  individual  member  of  it ;  and  by  the  18th  section, 
execution  may  be  issued  against  any  of  them ;  and  if  ineffectual  against 
such,  it  may  be  issued  against  any  subsequent  member,  not  only  while  a 
member,  but  at  any  time  within  three  years  after  he  has  ceased  to  be  so. 
Such  being  the  effect  of  a  judgment  against  the  Company,  can  it  be  con- 
tended that  the  properties  of  the  individual  members  are  to  be  thus  placed 
at  the  mercy  of  one  of  their  Directors  doing  an  illegal,  and,  therefore,  an 
unauthorised  act  ?  It  is  impossible  to  sue  the  Company  through  their 
Public  Officer,  except  in  cases  where  every  member  of  it  is  jointly  liable ; 
and  assuming,  therefore,  that  Mitchell  acted  maliciously,  and  without 
probable  cause  in  the  transaction,  is  there  any  evidence,  I  would  ask, 
transferring  the  malice  from  him  to  the  individuals  composing  the  Com- 
pany, who  must  have  authorised  him  to  make  a  wilfully  false  charge  against 
the  plaintiff — ^for  otherwise  the  action  could  not  have  been  sustained ; 
Cohen  V.  Morgan  (a).  Even  if  the  act  were  one  which  could  be  said  to 
be  binding  on  the  Company,  the  mere  fact  of  its  having  been  done  by  one 
of  the  Directors,  is  not  sufficient  to  render  them  liable  ;  Bramah  v.  Ro^ 
herU  {by  Considering  him,  however,  in  the  light  of  a  servant,  there 
must  be  some  limit  to  the  authority  given  him  by  the  Company  ;  for  if 
Mitchell  had,  in  endeavouring  to  recover  the  discount  he  had  impro- 
vidently  given  to  the  plaintiff,  knocked  him  down,  could  it  be  contended 


(a)  6  D.  &  R.  8. 


(6)  5  Scott,  172. 
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that  the  bank  were  liable  for  such  an  act  ?  It  is  laid  down  by  Holt,  C.  J.9 
in  Middleton  v.  Fowler  (aj,  that  a  master  is  not  chargeable  with  the  acts 
of  his  servant,  but  where  he  acts  in  the  execution  of  the  authority  giyen 
to  him.  This  position  is  cited  and  approved  of  by  Lord  Kenyon  in 
M^Manus  v.  Cricket  (h)^  where  the  distinction  is  taken  between  the 
liability  of  a  master  for  the  wilful  act  of  his  servant,  and  an  act  within 
the  legitimate  scope  of  his  authority.  The  same  law  is  likewise  laid 
down  by  Tindal,  C  J.,  in  Williams  v.  Holland  (c).  With  respect  to 
the  peculiar  circumstances  of  the  defendants  in  this  case,  being  a  com- 
pany or  co-partnership,  the  observations  of  Lord  Eldon  in  the  case  of 
Arbuckle  v.  Tatflor  (d)  are  precisely  in  point ;  where  he  states  it  to  be  "  a 
**  a  singular  proposition  to  be  contended,  that  if  an  individual  thinks  proper 
**  to  prosecute  for  stealing  property  which  belonged  to  him  and  other 
<<  individuals  in  partnership,  and  nobody  appearing  in  the  prosecution  but 
*'  himself,  that  because  the  property  is  copartnership  property,  it  is,  there- 
**  fore,  to  be  dealt  with  as  a  prosecution  by  all  the  individuals  in 
<<  partnership."  Before  this  action  can  be  sustained,  it  must  be  shewn, 
that  all  the  individuals  composing  this  Company  were  jointly  influenced 
in  the  act  complained  of.  An  acting  manager  has  full  power  to  make 
contracts  in  his  management  of  the  affairs  of  the  firm ;  but  if  he  does  an 
act  wilfully  malicious,  they  are  not  liable  unless  there  shall  have  been 
some  privity  proved,  or  a  subsequent  assent.  They  might  be  liable  for 
negligence,  but  not  for  a  wilful  act,  unless,  perhaps,  they  had  subsequently 
concurred  in  it. 


Mr.  JRolleston,  and  Mr.  Whitesidej  contra. 

We  admit  that  the  Company,  whatever  may  be  the  number  of  its 
members,  could  not  be  sued  for  a  malicious  act,  unless  it  were  proved 
that  they  all  concurred  in  it ;  and  it  was  difficult  before  the  6  O.  4,  c. 
42,  to  bring  such  an  action;  but  when,  as  in  this  case,  one  of  the 
Directors,  put  into  that  office  by  the  Company,  and  whose  duty  it  was  to 
swear  informations,  is  found  acting  as  Director  in  the  act  complained  of, 
for  the  benefit  of  the  bank,  which  is  empowered  by  the  10th  and  19tb 
sections  of  the  statute  to  prosecute — it  is  some  evidence  that  he  must  be 
considered  as  acting  with  their  concurrence,  and  within  the  scope  of  his 
authority.  Moreover,  in  this  instance  the  plaintiff  was  brought  to  the 
bank  for  examination,  and  they  adopt  the  proceedings  by  suing  afterwards 
on  the  bill ;  so  that  it  is  quite  clear  that  Mitchell  was  not  acting  for 
himself  individually,  but  for  the  benefit  of  the  Company.  Arbuckle  v. 
Taylor  does  not  apply  to  this  case ;  for  the  party  who  there  carried  on 
the  prosecution  was  not  put  into  the  situation  of  a  Manager  and  Director 
by  the  others,  as  Mitchell  was  in  this  case ;  and  if  he  had,  it  would  have 


(a)  Salk.  383. 

(r)  3  M.  &  Soott,  650. 


(b)  1  Ernst,  106. 

{d)  3  Dow.  P.  C.  160. 
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been  evidence  against  all  the  parties  of  having  invested  him  with  an  E.  T.  1842* 
authority  which  would  render  them  a8>  a  firm,  liable  for  his  acts.  This  b  ^f^'^if^' 
a  case  in  which  express  malice  cannot  be  proved,  being  a  case  of  legal 
malice,  to  be  inferred,  not  firom  a  wilful  act,  but  from  want  of  probable 
cause ;  and  very  slight  evidence  will  be  sufficient.  The  Public  Officer 
is  empowered  by  the  statute  to  prosecute  for  forgeries ;  and  if  the 
principle  contended  for  be  law.  Companies  of  this  description  may  be 
invested  with  all  the  privileges  and  advantages  of  prosecuting  criminally, 
and  yet  have  it  in  their  power  to  avoid  all  the  responsibility  of  such  pro- 
ceedings, by  appointing  a  pauper  to  be  their  Public  Officer  or  Director. 
The  only  analogous  case  to  the  present  is  that  of  Durant  v.  Potter  (a), 
which  was  an  action  against  a  Banking  Company  for  maliciously  over- 
marking  an  execution  by  the  Public  Officer,  as  appears  by  the  record. 
This  question  was  not,  however,  raised,  the  plaintiff  having  been  non- 
suited on  another  point ;  but  it  is  a  precedent  for  the  objection  not  having 
been  made  under  precisely  similar  circumstances.  The  case  of  M^Manus 
V.  Cricket  {b)  is  an  authority  for  us,  the  Court  having  held  that  the 
master  would  have  been  liable  in  an  action  on  the  case,  although  not  in 
trespass;  and  here,  we  admit,  that  trespass  would  not  lie,  the  act  not 
having  been  immediate.  And  it  has  been  held  that  a  master  is  even 
liable  for  the  illegal  act  of  his  servant,  if  done  within  the  scope  of  his 
probable  authority,  and  for  the  master's  benefit,  as  in  this  instance; 
Attorney-General  v.  Siddon  (c) ;  Rex  v.  Fisher  (d) ;  Rex  v.  Walter  (e). 
The  action  ought  to  be  brought  against  the  party  for  whose  benefit  the 
act  was  done  ;  Stone  v.  Cartwright  (jQ.  It  has  been  even  held  that  a 
master  is  liable  for  the  act  of  a  third  person,  who  was  not  his  servant, 
the  injury  having  been  done  by  reason  of  his  having  placed  his  servant  in 
a  position  that  caused  it ;  Booth  v.  Mister  (g)  :  and  although  the  act  was 
done  in  express  contravention  of  the  master's  orders ;  Sleath  v.  Wilson  (h). 
These  cases  establish  the  principle,  that  where  the  master  puts  it  into  bis 
servant's  power  to  do  the  act  complained  of,  he  is  responsible ;  and  so,  in 
this  instance,  the  Banking  Company  are  rendered  responsible  by  having 
placed  Mitchell  in  a  situation  to  do  the  act  complained  of ;  Morton  v. 
Harden  (t).  This  Company  could  bring  an  action  in  the  name  of  their 
Public  Officer  for  a  libel  against  them  ;  Williams  vi  Beaumont  (k) :  and 
if  they  can  bring  an  action  of  libel,  why,  if  the  remedy  is  to  be  co-exten- 
sive, could  not  an  action  lie  against  them  for  a  malicious  act  ?  Put  the 
case  of  a  Director  committing  a  fraud : — it  will  be  said,  on  the  principle 

(a)  L.  &  T.  253.  (*)  Ante. 

(c)  1  Tyr.  41.  (d)  M.  &  M.  433. 

(tf)  3  Enp.  31.  (/)  6  T.  R.  411. 

(g)  7  C.  &  P.  66.  (A)  9  C.  &  P.  607. 

(I)  4  B.  &  C.  223.  {k)  3  M.  &  Scott,  706. 
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contended  for,  that  it  could  not  be  implied  that  the  Company  authorised^ 
and  that,  consequently,  they  were  not  bound  by,  or  responsible  for,  the 
act ;  but  the  contrary  has  been  decided  in  Pendlehury  v.  Wcdker  (a), 
where  the  Company  were  sued  in  the  name  of  their  Public  Officer  for 
a  gross  fraud  on  the  part  of  one  of  the  Directors* 


Mr.  TotnJbt  in  reply. — The  essence  of  this  action  is,  that  the  party  did  the 
act .  complained  M  maliciously  and  without  probable  cause ;  Porter  v. 
Weston  (b) ;  and  after  the  verdict,  it  must  be  taken  that  Mitchell,  a» 
a  Director,  acted  maliciously  and  without  probable  cause :  but  so  Car  from* 
the  subsequent  proceedings  of  suing  on  the  bill,  operating  as  an  adoption 
by  the  Company  of  hb  acts,  they  have  a  direct  contrary  eflfect,  inasmuch 
as  the  bringing  of  such  an  action  is  a  repudiation  of  any  forgery  having 
been  committed.  If  all  the  partners  were  liable  in  an  action  of  tort  for 
any  malicious  act  done  for  the  benefit  of  the  firm,  the  consequences  would 
be  serious,  and  it  would,  moreover,  be  in  direct  opposition  to  legal 
principle,  to  analogy,  and  to  authority.  In  the  first  place,  the  consequence 
would  be  to  render  every  member  of  the  Company  liable  to  have  execu^ 
tion  taken  out  against  him,  even  although  not  a  member  at  the  time  of 
the  committing  of  the  act. — [Ball,  J.  The  same  might  be  said  if  the 
recovery  was  on  a  contract.] — If  on  a  contract  there  might  be  contribution, 
but  not  in  a  case  of  tort.  No  authority  can  be  implied  to  do  a  wrongful 
act,  although  a  master  may  be  held  liable  for  an  act  of  negligence, 
because  he  ought  to  have  employed  a  skilful  person.  This  distinction  is 
established  in  the  cases  of  M^Manus  v.  Cricket  (c)  and  Thi^nne  v  Rus^ 
sell  (d).  No  doubt,  if  the  Company  adopted  the  prosecution  of  their 
Director,  and  supplied  the  money  for  carrying  it  on,  they  would  be  liable 
for  the  consequences ;  but  the  Court  cannot  presume  the  adoption  of  a 
wilful  and  malicious  act  without  evidence — the  law  only  implying  autho- 
rity to  do  lawful  acts.  In  Durant  v.  Potter  («),  the  point  could  not 
have  arisen,  there  having  been  a  nonsuit  for  want  of  proof  of  the  Public 
Officer.  In  Pendlehury  v.  Walker  (/),  there  was  a  demurrer  to  the  bill, 
which,  of  course,  admitted  all  the  facts  stated  on  it,  and  that  the  bank 
had  adopted  the  act  of  their  Director,  by  taking  the  benefit  of  the  fraud ; 
and  it  was  necessary  to  make  the  Company  parties,  in  order  to  recover 
the  money.  The  case  of  The  Attorney*  General  v.  Siddon  (g)  rests  on 
peculiar  grounds — the  master,  being  subject  to  the  Excise  Laws,  was 
answerable  for  the  act  of  his  servant  employed  in  that  particular  business, 
the  law  implying  authority,  on  the  grounds  of  public  policy,  from  the 


(a)  4  T.  &  C.  424. 
(e)  ADte. 
(e)  Ante. 


(b)  8  Scott,  37. 
(d)  IJ.  &  S.  166. 
(f)  Ante. 


(g)  Ante. 


Digitized  by 


Google 


CASES  AT  LAW. 


327 


nature  of  the  trade.  The  cases  of  Rex  v.  Fuher  (a)  and  Rex  v.  Wal- 
ier  (i)  belong  to  another  class  of  cases,  viz.,  that  of  libels  in  newspapers, 
where  the  editor  employed  to  publish  is,  for  the  protection  of  the  public, 
held  liable  for  all  such  acts.  As  for  authority  for  our  position,  the  case 
of  Arbuckli  v.  Taylor  (c),  decided  in  the  House  of  Lords^  is  directly 
in  point. 


E.  T.  1842. 
CommonPteas, 


DOHERTT,    C.  J. 

This  case  was  tried  in  this  Court  at  the  Sittings  after  last  Michaelmas 
Term.  It  was  an  action  brought  against  the  defendant  as  one  of  the  Public 
Officers  of  a  certain  company  or  copartnership,  called  the  Belfast  Banking 
Company,  for  having  falsely,  maliciously^  and  without  any  'probable 
cause,  caused  the  plaintiflf  to  be  arrested,  and  detained  in  custody. 

It  appeared  in  evidence  that  the  Belfast  Banking  Company  consisted 
of  275  members,  resident  in  various  parts  of  the  United  Kingdom  ;  that 
the  business  of  the  establishment  was  carried  on  at  Belfast ;  and  that 
Mr.  Mitchell  had  been,  at  the  time  the  action  was  brought,  the  Public 
Officer,  and  a  Director  of  that  Company — and  as  such,  it  was,  that  he 
had  caused  the  plaintiff  to  be  arrested.  It  is  also  to  be  collected  from 
the  Judge's  charge  (to  which  there  was  no  objection),  that  the  Jury,  in 
effect,  found,  that  Mr.  Mitchell's  proceedings  against  the  plaintiff  had 
been  colourable,  and  got  up  for  the  exclusive  purpose  of  obtaining  resti- 
tution of  money  which  had  been  advanced  on  an  improvident  discount, 
and  not  bond  Jide  for  the  purpose  of  bringing  a  supposed  offender  to 
justice. 

The  only  question  raised  upon  this  bill  of  exceptions  is,  whether,  as  the 
action  is  brought  against  the  Company  in  their  collective  capacity,  it  is 
sufficient  to  establish  that  one  of  their  Directors  acted  wilfully  and  mali- 
ciously in  the  proceedings  which  formed  the  subject-matter  of  ihe  action, 
without  establishing  the  concurrence  in,  or  adoption  of,  his  acts  by  the 
Company. 

Two  considerations  arise  in  this  case — First,  could  this  action  have 
been  sustained  against  all  the  members  of  a  copartnership,  by  proof  of  the 
acts  of  one  only,  without  proof  of  the  previous  authority  of,  or  subsequent 
adoption  by,  the  others,  independent  of  the  statute  6  6r.  4,  c.  42  ? 
Secondly,  has  that  statute  made  any  alteration  in  the  law  in  this  respect  ? 
As  to  the  first  consideration,  we  are  of  opinion,  that  there  must  be  evi- 
dence of  previous  authority,  or  subsequent  adoption  or  assent,  to  involve 
persons  who  have  not  taken  any  part  in  the  transaction,  where  malice 
forms  a  necessary  ingredient.  In  this  opinion  we  are  borne  out  by  the  high 
authority  of  Lord  Eldon,  in  the  case  of  Arbtickle,  Appellant;  Taylor 
and  others,  Respondents ;  reported  in  3  Dow.  P.  C.     In  page  178,  his 


May^, 


{a)  Ante. 


{b)  Ante. 


(c)  Ante. 
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Lordship  says,  '*  It  is  a  singular  thing,  to  be  sure,  to  be  contended,  that  if 
"  an  individual  thinks  proper  to  prosecute  for  stealing  property  which 
**  belonged  to  that  individual  and  others  in  copartnership,  although 
"  nobody  appears  in  that  prosecution  but  that  individual,  yet,  because  the 
<<  property  was  the  property  of  the  copartnership,  it  is  therefore  to  be 
"  dealt  with  as  a  prosecution  by  all  the  individuals  in  that  partnership." 
His  Lordship  proceeds — "  The  Court  gave  Arbuckle  an  opportunity  of 
**  making  out  this  sort  of  case—- that  this  was  a  proceeding  on  the  part  of 
*<  the  partnership — that  William  Taylor  acted  under  their  directions — 
"  that  all  the  expense  and  trouble  the  party  were  put  to  was  in  conse- 
*'  quence  of  the  conduct  of  the  partnership,  and  that  it  was,  in  truth, 
*'  their  prosecution,  that  is,  the  prosecution  of  the  Company.  It  appears, 
"  however,  that  there  was  no  possibility  of  maintaining  these  facts  upon 
<<  looking  into  the  evidence."  Accordingly,  the  judgment  in  that  case 
was  in  conformity  with  this  doctrine.  So  in  the  case  before  us,  there  is 
no  ground  for  saying  that  Mitchell  acted  under  the  directions  of  the 
Banking  Company,  and  that  the  arrest  and  detention  of  the  plaintiff  was 
their  act — either  done  by  their  authority  and  direction,  or  subsequently 
assented  to,  and  adopted  by  them. 

Now,  as  to  the  second  consideration,  we  do  not  find  that  the  statute 
of  6  6r.  4,  c.  42,  which  is  an  Act  for  the  better  regulation  of  Copartner- 
ships of  certain  Bankers  in  Ireland,  has  made  any  change  in  the  general 
law  as  affecting  this  action.  It  has,  with  respect  to  it,  made  no  other 
change  than  merely  allowing  the  partnership  to  sue  or  be  sued  in  the 
name  of  their  Public  Officer.     We  must,  therefore, 

Allow  the  exceptions. 


Mayl. 

After  plea,  a 
special  case 
must  be  made 
for  a  delivery 
of  a  bill  of  par- 
ticulars. An 
affidavit  that 
tbej  are  neces- 
sary for  the  de- 
fence, is  not 
sufficient. 


BLACKWOOD  v.  JONES. 

Mh.  O'Haq  an  applied  to  the  Court,  that  the  plaintiff  should  deliver  a  bill 
of  particulars  to  the  defendant.  The  declaration  was  filed  in  Hilary 
Term,  and  the  defendant  served  notice  of  motion  for  a  bill  of  particulars, 
having  pleaded  the  general  issue.  It  was  sworn  that  the  particulars  were 
necessary  for  the  defence. 

DOHBBTY,    C.  J. 

Having  pleaded,  you  must  make  a  special  case  for  the  delivery  of  the 
particulars  of  the  plaintiff's  demand,  before  we  can  grant  the  motion. 


No  rule. 
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Lessee   MCDONALD  v.  LAWLOR. 

May  7» 

Mm.  Hamilton  Shythe  moved  thtt  the  Officer  should  be  directed  to  The  Court  will 

issue  an  execution  against  the  defendant  for  the  costs  of  the  cause.     The  "^,  to  uwue  un- 

defendant  had  judgment  entered  up  against  him,  for  not  appearing  at  the  ^f  ^^  3  &  4 

trial  to  confess  lease,  entry,  and  ouster ;  and  he  was  accordingly  liable,  27,  for  the're- 

on  the  consent  rule,  for  the  costs  of  the  non  pros,  and  suffering  the  judg-  ^^^  Ae*de^ 

ment  to  be  entered  against  the  casual  ejector ;  Adams  Ejectment,  262 ;  and  fendant  had 

an  attachment  could  be  issued  against  him  for  them.     Counsel  contended  ^  p^^y    -^y  q^^ 

that  he  was  entitled,  under  the  late  statute,   3  &  4  Vtc.  c.  105,  s.  27,  to    having   ap- 
peared at  the 
get  &Ji.Ja,i  instead  of  an  attachment.     The  costs  had  been  certified  and    trial  to  confess 

demanded,  and  an  order  of  Court  for  their  payment  obtained ;  and  having   ^^^qjJ^^' 
an  order  of  the  Court,  that  it  should  have  the  force  of  a  judgment,  fol- 
lows as  a  regular  consequence.     The  object  and  spirit  of  the  statute  was 
to  get  rid  of  personal  arrest,  and  to  render  property  liable. 

Per  Curiam. 

When  a  statute  makes  a  new  rule  of  law,  we  are  not  to  extend  it 
further  than  the  express  words  of  the  enactment.  In  a  case  like  the  pre- 
sent>  the  defendant  is  not  liable  to  the  costs  in  a  direct  wajr ;  and  we  are 
not,  therefore^  called  on  to  give  the  party  a  wider  remedy  theo  he  bad 
before. 

No  rule. 


KING  and  another  v,  KING. 

May  9. 

Mr.  James  Dohertt  moved  that  satisfaction  should  be  entered  on  the  Satisfaction 

record  of  the  judgment  in  this  case,  under  the  following  circumstances:  J^wed'to be wi- 

A  bond  and  warrant  had  been  executed  in  1S199  and  a  judgment  entered  tered  on  a 

up  on  the  same  in  1840,  against  the  conusor.     One  of  the  conusees  had  uined   at  the 

emigrated  in  1 837,  and  had  not  since  been  heard  of ;  and  the  entire  "^'^  °^  *^^ 

°  \  conusees,  on 

amount  due  on  the  foot  of  the  judgment  had  been  paid  to  the  other  the   allegation 

conusee.     It  was  alleged,  that  it  would  be  impossible  to  serve  any  notice  amount  bad" 

on  the  absent  conusee,  who,  it  was  stated,  but  not  proved,  had  sold  his  been  paid    to 

interest  in  his  judgment  to  his  co-conusee,  and  who  consented  to  the  who  consented', 

application.  ^^^  o*^?*"  1»*^: 

•^■^  mg  emigrated 

in  1837,  and  not  heard  of  since. 
2     u 
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We  cannot  give  you  any  assistance.  If  your  client  was  satisfied 
that  the  whole  beneficial  interest  in  the  judgment  was,  at  the  time  of 
payment,  vested  in  the  party  to  whom  it  was  paid,  why  does  he  not  pro- 
duce his  evidence  of  that  fact  now  ?  If  he  was  not  satisfied,  his  course 
was  to  have  come  into  Court  and  lodged  the  money,  and  we  should  have 
interfered  for  his  relief.  Not  having  done  so,  if  he  labours  under  any 
hardship,  it  has  been  the  result  of  his  own  want  of  caution  in  the  trans- 
action. 

No  rule.* 


*  Tbe  Court  of  Common  Pleas  in  England  refused,  on  a  similar  application,  to  allow 
satisfaction  to  be  entered  on  tbe  roll  in  a  case  wbere  four  out  of  five  plaintiffs  bad  given 
their  consent,  altbongb  tbe  fifth  plaintiff  was  resident  in  America,  and  could  not  be 
found,  and  bis  Attomej  consented.    Davit  and  others  ▼.  Jonety  5  Dowl  P.  C.  503. 


April  80, 

Tbe  Court 
granted  a  con- 
cUtional  order 
under  the  pro- 
visions of  1  G. 
4,  c.  87,  with 
liberty  to  serve 
the  same  on 
the  party  who 
bad  taken  de- 
fence, and  on 
any  other  ar- 
sons appearing 
to  take  de- 
fence, but  di- 
rected that  the 
said  order 
should  be  serv- 
ed on  the  party 
taking  defence 
as  well  as  on 
her  Attorney. 
The  rule  was 
to  shew  cause 
within  six  days 
after  service. 


Lessee  CLOONEY  v.  Casual  Ejector. 

Ma.  O'DoNNELL  applied,  under  the  provisions  of  the  1  G.  4,  c.  87,  for  a 
conditional  order,  that  M.  M.,  or  any  other  person  or  persons  who  might 
take  defence,  should  enter  into  a  recognizance,  or  recognizances,  by 
themselves  and  two  sufficient  securities,  to  pay  the  costs  and  damages 
which  might  be  recovered  by  the  plaintiff  in  the  ejectment,  pursuant  to 
the  statute.  Defence  had  not  been  taken  by  any  person  except  M.  M., 
who  was  in  possession  ;  and  Counsel  also  moved  that  the  service  of  the 
order  should  be  substituted  on  her  Attorney.  The  lease  was  produced,  and 
the  demand  of  possession  and  notice  to  appear  had  been  signed  by  the 
executor  of  the  original  lessor. 

Per  Curiam. 

You  may  take  the  order,  with  liberty  to  serve  the  same  on  any  person 
appearing  to  take  defence  ;  but  as  this  is  not  the  ordinary  case,  something 
being  added  to  the  usual  order,  you  must  serve  the  party  who  has  already 
taken  defence,  as  well  as  her  Attorney.  Let  the  rule  be  to  shew  cause 
within  six  days  after  service. 
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M«LERNAN  v.  M'LERNAN. 


May  8. 


Mb.  Whiteside  moved  to  set  aside  the  judsment  and  execution  in  this   A  judgment 

''     ^  baviDg      been 

case.     The  warrant  on  which  judgment  had  been  entered  was  attached    entered  up  on 

to,  and  filed  with,  the  bond  ;  and  it  empowered  the  plaintiff  to  enter  up   JJ^amuit,  She 

judgment  on  a  declaration  or  declarations  to  be  filed  on  a  bond  for  a   It^tter  of  which 

specific  sum,  which  was  the  same  as  the  penalty  of  the  bond  attached  to  ^cuted,  the 

it.     The  warrant  was  executed,  but  the  bond  was  not.  Court  set  adde 

the  judgment 
and  execution, 
Mr.  Robert  AndrewSy  centra^   contended,   that  if  there   were  any   without  coats. 

defect,  the  release  of  errors  cured  it. 

The  roll  was  produced,  and  it  appeared  that  a  regular  declaration  on 
the  bond  had  been  filed. 

TOBBEKS,  J. 

It  is  the  common  practice  in  England  to  give  a  warrant  of  attorney, 
on  which  judgment  is  at  once  entered;  but  it  is  different  in  this 
country,  where  the  form  of  the  action  must  be  regularly  commenced 
by  filing  a  declaration  on  the  bond,  and  continued  by  filing  a  plea 
of  confession.  In  this  case,  no  declaration  could,  or  rather  ought  to  have 
been  filed,  as  it  appears  that  the  bond  not  having  been  executed,  there 
was  no  instrument  in  existence  on  which  the  plaintiff  could  have  declared. 
If  such  a  judgment  were  valid,  there  would  be  no  necessity  for  executing 
a  bond  in  any  instance.  The  judgment  must,  of  course,  be  set  aside  y 
and,  in  my  opinion,  it  ought  to  be  with  costs,  as  I  consider  that  the 
records  of  the  Court  have  been,  not  to  say  tampered  with,  but  very 
improperly  used,  in  putting  a  declaration  on  the  file  which  had  no  foun- 
dation in  fact,  and  filing  a  plea  of  confession  to  it. 

DoHEBTT,    C.  J. 

The  opinion  of  the  Court  is,  that  the  judgment  and  execution  be  set 
aside,  without  costs.* 

*  Vide  AdminUirairix  Connor  ▼.  ConnoTy  ante,  p  315. 
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SHAW.  •.  BELCHER. 


The    appliea-    Mr.  CoHCANifON,  moted  00  notice,  that  the  plaiatiff  be  allowed  the 
j^ses    of  ^^a    ^P^*^^  <^  A  witness,  under  54th  General  Rule,  to  be  produced  at  the 

witD^s  under  trial,  to  prove  the  handwritinff  of  the  drawer  and  acceptor  of  a  bill  of 
the  Mtb  Gene-  ,  ^  ®  ^ 

ral  Rule,  is  a  axciiange. 
Chamber  mo- 
tion, and  can- 
not  be  mo-ved         DOHEBTT,  C.  J* 

Court    ®  This  is,  by  the  terms  of  the  rule  which  requires  the  application  to  be 

before  a  Judg€,  a  Chamber  motion,  and  your  opponent  may  be  availing 

himself  of  the  irregularity  of  your  notice  of  oAotion  to  the  full  Court.    You 

must  serve  another  notice  for  a  motion  in  Chamber. 

Counsel  stated,  that  unless  the  motion  was  made  in  the  course  of  the 
next  day,  there  would  not  be  sufficient  time  to  get  up  the  witness  from 
the  country  in  time  for  the  trial. 

DOHEBTY,  C.  J. 

You  may,  under  the  circumstances,  serve  notice  of  motion  in  Cham- 
ber for  to-morrow,  stating  it  to  be  by  the  leave  of  the  Court. 


May  6, 


RONAYNE  V.   DOHERTY. 


In  an  action  of  Mb.  Chbistian  moved  to  make  absokte  the  conditional  order  that  H. 

assault    and 

batteiy,    the     Bagge,  the  Attorney  for  the  plaintiff,  might  be  at  liberty,  notwithstanding 

uiff' obtained^a  ^^®  insolvency  of  the  plaintiff,  to  renew  and  execute  against  the  defendant, 

verdict    with  the  execution  which  had  issued  in  this  cause  for  the  amount  of  the  plain- 

ges,— the  cir-  ^^^'^  costs.    The  action  was  for  an  assault  and  battery,  in  which  there  had 

^^Atto*  **^  ^®®"  *  verdict  for  the  plaintiff,  with  40s.  damages.     The  plaintiff,  who  was 

and  his  brother  indebted  to  the  defendant  in  a  larger  sum  than  the  amount  of  the  costs, 

that°^he    Imd  ^*^  ^®®"  discharged  as  an  insolvent  debtor,  his  assignee  never  having 

been  paid  his  acted ;  and  the  Attorney  swore  that  he  had  never  been  paid  his  costs.  It 

he  now  swi^e  ^^  sworn  by  the  defendant  that  the  said  Attorney  and  his  brother  had 

that  the  said   stated,  on  two  several  occasions,  that  he  had  been  paid  all  his  costs  by  the 

statement  was  ^  •' 

untrue, — Held 

sufficient  to  let  in  the  equities  between  the  partiei*,  and  deprive  the  Attorney  of  his  lien 

in  the  judgment  for  costs. 
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plaintifi;  except  a  trifle.  On  the  other  hand,  the  Attorney,  in  his  affidavit,    E.  T.  1842. 

admitted  having  made  use  of  some  such  expression,  but  that  it  was  in  reply    ^«»"»»<"*^'s«*' 

to  some  taunting  and  insulting  observations  made  by  the  defendant ;  and 

was  not  true,  as  he  had  never  received  a  farthing  of  his  costs.     Counsel 

insisted  that  the  Attorney's  lien  was  not  subject  to  the  equities  between 

the  parties,  but  that  he  had  a  property  in  the  judgment,  in  obtaining 

which  he  had  expended  his  money,  to  the  extent  of  his  costs ;   Watson  v. 

Marshall  (a);  Stephens  v.  Weston  (b):  and  even  where  the  suit  had 

been  compounded  ;  Fleury  v.  Ea/rl  of  Meath  (c). 

Mr.  Macdonckghy  contra^  contended  that  there  were  cases  in  which  the 
Attorney's  lien  had  been  held  subject  to  the  equitable  claims  existing 
between  the  parties ;  Lomas  v.  Mellon  (d)  :  and  that,  at  all  events,  his 
lien  was  only  on  the  balance  ;  Lane  v.  Pearce  («).  He  also  contended, 
that  the  circumstance  of  the  Attorney  having  admitted,  although  fabely, 
that  he  had  been  paid  his  costs,  was  sufficient  to  take  the  case  out  of 
the  general  principle  ruled  by  the  later  authorities,  and  the  46th  General 
Rule. 

DOHERTY,  C.  J. 

This  is  an  application  to  the  equitable  jurisdiction  of  the  Court,  for 
assistance,  the  party  applying  not  having  the  power  of  proceeding  without 
our  interference,  and  to  the  application  for  such  interference  on  our 
part,  we  are  called  on  to  give  an  answer.  We  admit,  that  by  the  current 
of  the  recent  authorities,  the  Attorney  has  a  lien  for  costs  on  the  judg- 
ment he  has  been  instrumental  in  obtaining ;  but,  on  the  other  hand, 
there  may  be  circumstances  which  may  prevent  the  Court  from  interfer- 
ing. In  this  case,  there  is  an  admission  by  the  Attorney  and  by  his 
brother,  on  two  several  and  distinct  occasions,  that  he  had  been  paid  or 
secured  the  costs  which  he  asks  us  to  assist  him  in  obtaining ;  and  we 
avail  ourselves  of  that  circumstance  to  let  in  the  equities  between  the 
parties  to  the  action.  I  may  add,  that  the  Court  are  not  sorry  in  having 
a  ground  to  avoid  being  bound,  in  a  case  like  the  present,  by  the  strict 
rules  of  the  authorities  on  the  subject. 

Allow  the  cause  shown. 


(a)  iBing.  N.C.  727. 
(c)  Al.  &  Nap.  88. 


ib)  3  6.  &  C.  640. 
id)  5  Moore,  95. 


(e)  12  Price,  742. 
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WHELAN,  in  Replevin,  v.  ANNESLEY. 


May  6. 

The    wordfl  This  was  an  action  of  replevin  of  a  distress  for  rent  due  by  the  plaintiff 

fiif  money*Tf  ^^  ^^®  defendant.     It  was  tried  before  Baron  Lefroy  at  the  last  Assizes 

GreatBritain"  for  the  County  of  Cork,   when  it  appeared  that  the  plaintiff  held  under 

cated    before  ^  \ease  which  purported  to  bear  date  the  2nd  of  January  1 826,  for  the 

the   Currency    ^^j.^  ^^  three  lives  and  thirty-one  years,  and  in  which  the  rent  was  re- 
Act  came  into  ^  ^  .      . 
operadoo, may    served  in  the  following  terms: — **  Yielding  and  paying  therefore  and 

curwBcy  "^f     "  ^^®^®^"^  yearly  and  every  year,  during  the  natural  life  of  Eleanor  Trant 

gnoh    appears    «  of  Bath,  in  Great  Britain,  unto  the  said  Arthur  Annesley  (the  defend- 

the  intention  of   "  *nt),  his  heirs  and  assigns,  the  yearly  rent  or  sum  of  £9.  4s.  7d.  sterling, 

the  partiM  on    «  of  lawful  money  of  Great  Britain;  and  from  and  after  the  decease  of 

the  face  of  the  •' 

deed    itself,       '*  the  said  Eleanor  Trant,  yielding  and  paying,  &c.,  yearly  and  every  year, 

imr'^^^yondTt."  "  during  the  continuance  of  the  estate  or  term  hereby  granted,  the  yearly 

The  execu-  "  rent  or  sum  of  £1 10.  15s.  4d.  sterling,  of  lawful  money  of  Great  Britab ; 

three  days  he-  "  ^^^  ^^  respective  sums,  or  such  of  them  as  shall  for  the  time  being  be 

fore  the  Cur-  « payable  by  virtue  hereof,  to  be  paid  and  payable  by  two  even  and  equal 

cameintooper-  '*  half  yearly  payments,  that  is  to  say,  on  every  1st  day  of  May  and  Ist 

ation,  "^^^^^  «  day  of  November  in  each  year,  clear  over  and  above  all  rates,  taxes,  &c., 

the  rent  in  two  "the  first  payment  of  the  said  hereby  reserved  yearly  rent  of  £9.  4s.  7d. 

"sterling law-  "*<^  b®  made  on  the  1st  day  of  May  next,  and  the  first  payment  of  the 

fol  money  of  "said  reserved  yearly  rent  of  £110.  15s.  4d.  to  be  paid  on  such  of  the 

tain/'  which  '*  said  gale  days  as  shall  next  succeed  the  day  of  the  decease  of  the  said 

r%*to^A^^  -  "  Eleanor  Trant."    There  were  also,  in  the  same  lease,  clauses  of  penalties 

cimal  sums  of  of  five  shillings  sterling,  and  one  pound  British  sterling  for  omissions  to 

Irish^irrency  manure  and  plant  trees  according  to  specified  agreements.     A  draft  of 

were  snf&cient  th©  (ease  was  also  produced  in  evidence,  in  which  it  appeared  that  the 

the  intention  of  aforesaid  reserved  rents  had  been  originally  £10  and  £120,  but  were 

the  parties  that   altered  to  the  sums  mentioned  in  the  lease  itself.    The  said  Eleanor  Trant 

the  rent  was  to  ^  ^  ^ 

be  payable  in  had  died  some  time  since,  and  the  rent  had  been  paid  in  the  present  cur- 
rency down  to  the  year  1833.  Counsel  for  the  defendant,  at  the  trial, 
required  the  learned  Baron  to  direct  the  Jury  to  calculate  the  rent 
according  to  the  present  currency,  viz.,  £110.  15s.  4d.,  but  he  refused  to 
do  so,  and  left  it  to  them  to  say,  whether  the  lease  was  or  was  not  executed 
on  or  after  the  5th  of  January  1826 — the  day  on  which  the  Currency  Act 
(6  G.  4,  c.  79)  came  into  operation ; — and  if  they  should  find  that  it  was 
executed  on  or  after  that  day,  to  calculate  the  rent  in  the  manner  insisted 
on  by  the  defendant's  Counsel ;  but  if  executed  previous  to  that  day,  they 
were  to  calculate  the  rent  in  late  Irish  currency,  viz.,  £102.  4s.  lid. 
The  Jury  found  that  the  lease  was  executed  on  the  day  it  bore  date,  and 
the  verdict  having  been  accordingly  found  on  the  calculation  of  the  yearly 
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rent  being  £102.  48.  lid.,  the  point  was  saved  for  the  consideration  of  £.  T.  1842. 
the  Court,  whether,  even  supposing  the  finding  of  the  Jury  to  have  been  ^onmionPUat, 
correct  as  to  the  time  of  the  execution,  the  rent  should  not  be  calculated 
according  to  the  present  currency,  in  which  case  the  verdict  was  to  be 
varied,  and  increased  accordingly.  A  conditional  order  having  been 
obtained — 


WHELAN 
ANNESLET. 


Mr.  Bennett,  Q.  C.,  with  whom  was  Mr.  CoUin9,  Q.  C,  and  Mr.  Bland, 
moved  to  make  the  rule  absolute. 

The  question  for  the  Court  is,  whether,  according  to  the  evidence 
and  the  law,  the  verdict  had  in  this  case  should  be  entered  up  in  Irish, 
or  in  British,  currency.  The  lease  was  executed  between  the  passing 
of  the  Currency  Act  and  the  time  of  its  coming  into  operation — the  Act 
having  received  the  royal  assent  in  June,  1825,  and  the  lease  executed 
on  the  2nd  of  the  following  January,  three  days  before  it  was  to  come 
into  operation,  viz.  the  5th  of  January,  1826.  This  circumstance  alone 
distinguishes  this  case  from  any  others  which  can  be  cited,  as  there  can 
be  no  doubt,  but  that  acts  done  between  the  passing  of  an  Act  of  Par- 
liament, and  the  time  of  its  coming  into  operation,  have  been  frequently 
controlled  by  the  provisions  of  the  statute.  The  Currency  Act  (6  G,  4, 
c.  79)  provides,  that  in  future,  all  contracts  should  be  construed  accord- 
ing to  the  currency  there  laid  down,  *<  unless  the  contrary  should  be 
proved  to  have  been  the  intention  of  the  parties  ;^  and  there  was  nothing 
in  this  case  to  prevent  the  parties  making  a  settlement  in  money  of  Great 
Britain.  Accordingly,  the  intention  of  the  parties  is  to  be  the  guide  of 
the  decision  of  the  Court,  and  for  that  we  may  look,  as  in  the  case  of 
Wallis  V.  BrightweUy  (a)  dehors  the  instrument.  This  principle  was  recog- 
nised in  the  case  of  Neville  v.  Ponsonhy  (&),  where  Woulfe,  C.  B.  in  his 
judgment,  states  that  the  House  of  Lords  had  decided  in  Lansdowne  v. 
Lansdowne  (c),  "  That  in  order  to  ascertain  the  real  meaning  of  the 
"  contracting  parties,  it  was  necessary  to  look  beyond  those  words  into 
*<  all  the  circumstances  of  the  contract."  He  also  observes,  that  *<  The 
''same  observations  apply  to  the  case  of  Noel  y,  RocTifort  (d),  and  to  all 
''  similar  cases,  where  the  meaning  of  the  contract  is  gathered  from  the 
**  particular  circumstances  which  attended  it."  In  like  manner,  Foster,  B., 
lays  down  the  same  principle,  that  the  words  in  the  lease  did  not  import, 
in  legal  parlance,  English  currency,  as  distinguished  from  Irish,  '<  unless 
'*  there  are  particular  circumstances  in  the  transaction,  as  in  the  case  of 
**  Lansdoume  v.  Lansdowne,  to  shew  that  the  parties  so  intended  it.''(0) 
Thus,  though  the  words  in  this  lease,  viz,  « sterling  lawful  money  of 


(a)  2  P.  Wmg.  88. 
(c)  a  Bligh,  O.  S.  60. 


(*)  1  Ir.  Law  Rep.  317. 
{d)  10  BUgh,  N.  S.  534. 


{€)  p.  237. 
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Great  Britain,"  have  been  construed,  in  the  case  of  Neville  v.  Ponsonby^ 
to  import  Irish  currency  ;  yet  if  there  are  to  be  found  circumstances  in 
the  transaction,  to  shew  a  contrary  intention  of  the  contracting  parties, 
they  mil  be  construed  accordingly.  To  shew  that  it  was  the  intention, 
in  this  instance,  that  the  rent  should  be  reserved,  and  payable  in  British 
currency,  we  have,  in  the  first  place,  the  sums  themselves,  viz,  the  two 
severally  reserved  rents  of  £9.  4s.  7d.,  and  £110.  15s.  4d.,  which  are 
exactly  equivalent  respectively  to  round  sums  of  £10,  and  £120,  in  Irish 
currency  ;  and  which,  when  the  facts  of  the  Currency  Act  having  passed, 
and  that  the  first  payment  was  to  be  made  after  it  came  into  operation, 
are  taken  into  consideration,  demonstrate  beyond  a  doubt  the  intention 
of  the  parties  in  the  transaction,  viz,  to  reduce  the  original  sums  of  £10, 
and  £120,  which  had  been  agreed  on,  to  the  standard  of  the  currency 
provided  by  the  statute.  This  is  confirmed  by  the  circumstance  of  the 
draft  lease  which  was  given  in  evidence,  in  which  the  rents  appeared  to 
have  been  altered  from  the  round  sums  of  £10,  and  £120,  to  their 
respective  equivalents  in  British  currency.  This  draft  is  legitimately 
useable  as  evidence  to  explain  the  latent  ambiguity  in  the  deed,  as  to 
the  meaning  of  the  words,  "  sterling  lawful  money  of  Great  Britain  f 
for,  if  not  a  latent  ambiguity,  those  words  should  have  their  literal 
meaning.  We  have  next  the  acts  of  the  parties  construing  their  own 
meaning,  the  rent  not  having  been  paid  and  received  in  British  cur- 
rency, from  1826  down  to  1838;  Cook  v.  Booth(a),  Weldv,  Hornby  (h). 
Thus,  by  the  words  of  the  deed,  the  intention  of  the  parties,  and  the 
obvious  justice  of  the  case,  we  are  entitled  to  have  the  verdict  increased, 
according  to  the  liberty  reserved  at  the  trial.  If  the  circumstances 
dehors  the  deed  to  which  we  have  resorted,  were  called  in  aid  to  con* 
tradict  the  deed,  we  should  not  be  allowed  to  construe  it  by  them  ; 
but  it  is  otherwise  where  the  words  of  the  deed  are  in  our  favour, 
though  a  different  construction  may  have  been  given  to  them  in  other 
instances. 

Mr.  Boyle  Keller,  and  Mr.  Pigot,  Q.  C,  cmtra The  words  used 

in  this  lease  to  denote  the  currency,  have  received  an  uniform  construc- 
tion, as  importing  Irish  and  not  English  currency,  from  the  time  of  the 
Muped  Money  case  (c),  down  to  that  of  Neville  v.  Ponsonby  (rf).  In  the 
ktter  case,  Woulfe,  C.  B.,  thus  expresses  himself  as  to  the  result  of  the 
authorities :  "  There  is  no  doubt,  and  it  it  is  not  disputed  at  the  Bar, 
« that  these  words,  'lawful  money  of  Great  Britain,*  have  acquired,  and 
•*have  had  impressed  upon  them  this  signification  in  all  Irish  contracts 
"  made  within  the  last  century.    Our  courts  of  justice  have  acted  upon  this 


(a)  Cowp.  819. 

(c)  Davis's  Rep.  72. 


(b)  9  East,  196. 
(d)  Ante. 
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«  understanding,  and  ha?e  given  efficacy  to  bills,  bonds,  and  warrants  of 
"  Attorney,  in  which  money  was  described  in  these  terms,  as  if  they 
<< imported   Irish  and  not   English  currency:  they  did  so  deliberately 
"  and  uniformly/^      The  cases  of  Ladbrook  ?.  Biggs  (a),  Fitzgerald  v. 
Carew  (ft),  and  CoaUa  v.  Cotter  (c),  are  all  of  them  confirmatory  of  such 
having  been  the  legal  and  unvarying  import  of  these  words.     As  to  Ldns^ 
domtM  V.  Lansdoume  (d),  it  was  decided  on  the  ground,  that  on  the  face  of 
the  instrument  it  was  manifestly  an  English  contract,  and  to  be  regulated 
by  the  lea;  lociy    the  law  of  the  country  where  the  contract  was  made — 
the  parties  being  all  of  them  resident  in  England — the  money  payable  at 
Lincoln's  Inn — and  the  deed  executed  in  London.     Noel  v.  Roehfort  (e), 
and  Lord  Ormonde  v.  Cope  {f)i  were  decided  on  the  same  ground,  so 
that  they  can  be  of  no  authority  in  deciding  a  question  raised  on  a  con- 
tract admittedly  Irish  in  every  respect.     Soch,  therefore,  being  the  fiied 
legal  import  of  the  words  in  this  lease,  they  ought  not  to  be  departed 
from,  as  Lord  Kenyon  has  observed,  in  Lane  v.  Earl  Stanhope  {g)y 
'*  Where  certain  words  have  obtained  a  pectse  technical  meaning,  we 
**  ought  not  to  give  them  a  different  meaning ;  (hat  would  be,  as  Lord  King 
''and  other  Judges  have  said,  removing  landmarks."    The  observations  cf 
the  Master  of  the  Rolls  in  Mouncey  v.  Blamire(h)i  are  to  the  same 
effect.     Moreover,  to  give  those  words  a  different  constructioti  in  this 
case,  would  be  to  repeal  and  nullify  the  provisions  of  the  second  section 
of  the  Currency  Act,  which  provides,  that  the  terms  of  a  contract  made 
before  the  Act,  are  to  be  construed  as  if  the  Act  had  never  passed,  viz. 
''  In  the  currency  of  Ireland,  as  money  shall,  before!  the  commencement 
of  the  Act,  hflve  been  valued  or  named  in  Ireland."     If  we  can  shew  a 
possible  state  of  circcnnstances,  by  which  the  established  construction  of 
these  words  can  operate,  extrinsic  evidence  cannot  be  resorted  to,  in 
order  to  change  their  usual  meaning.     Now,  admitting  the  equivatence 
of  the  two  fractional  amns  reserved  as  rent  to  round  numbers  in  Irish  cur- 
rency, and  admitting  that  there  was  an  intention  of  the  parties  to  reserve 
thett  in  British  currency,  at  the  time  of  the  alteration  of  the  draft,  yet 
the  Court  ought  to  infer  the  possibility  of  a  subsequent  change  of  tha(t 
intention)  from  the  very  fact  of  the  execution  of  the  lease  three  days 
before  the  day  of  the  Act  coming  into  operation.     What  more  natural 
than  to  infer  that  there  was  an  arrangement  of  this  nature,  and  a  sub- 
sequent stipulatbn  for  a  reduction,  which  was  carried  into  effect  by  having 
the  deed  exeented  on  the  2nd,  instead  of  the  5th  of  January  ? — and  any 
other  supposition  must  rest  wholly  on  conjecture.     The  case  of  Cook  v. 


E.  T.  1842. 
CommonPiecu, 

WHELA.N 

v. 

ANNESLET. 


(a)  Batty,  119. 
(<?)  C.  &  D.  67. 
(e)  Ante. 
ig)  6  T.  R.  352. 


(6)  1  It.  £q.  Rep.  346. 
{d)  Ante. 

(/■)  3  Law  Bee.  O.  S.  88,  111. 
(A)  4  Buss.  384. 
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Booth  (a),  on  which  the  Counsel  on  the  other  side  have  relied  for  the 
establish  men  t  of  the  principle,  that  the  sums  which  the  lessee  was  in  the 
habit  of  paying,  are  evidence  of  the  meaning  of  the  contract,  has  been 
always  received  with  disapprobation  and  overruled  ;  Baynham  v.  Guy*a 
Ho9pital(b),  And  the  words  of  the  2nd  section  of  the  Currency  Act, 
exclude  a  reference  to  the  time  at  which  the  rent  was  to  be  paid,  as  any 
guide  to  the  construction  of  the  instrument  under  which  it  was  payable. 


DOHBRTT,  C.  J. 

This  case  comes  before  the  Court  pursuant  to  liberty  reserved,  on  the 
part  of  the  defendant,  by  the  Judge  before  whom  it  was  tried  at  the  last 
Assizes  for  the  county  of  Cork,  that  the  verdict  should  be  varied  and 
increased,  by  making  it  conformable  to  the  sum  reserved  as  rent  in  the 
lease,  as  if  the  same  had  been  reserved  in  British,  instead  of  Irish,  cur- 
rency. The  circumstances  of  the  case  are  somewhat  peculiar.  The  lease, 
on  the  construction  of  which  the  question  which  we  have  to  decide 
arises,  appears  to  have  been  executed  on  the  2nd  of  January  1826,  three 
days  before  the  Currency  Act  (6  G,  4,  c.  79)  came  into  operation.  On 
the  face  of  it  is  reserved,  during  the  life  of  a  person  therein  named,  the 
annual  rent  of  £9*  4s.  7d.,  and  after  her  death  the  yearly  rent  of 
£110.  15s.  4d. — both  sums  being  described  as  '<  sterling  lawful  money  of 
Great  Britain  ;**  and  the  question  for  the  decision  of  the  Court  is, 
whether,  upon  the  true  construction  of  this  deed,  the  rent  reserved  is  to 
be  pud  in  British,  or  in  Irish,  currency.  Now,  it  appears,  that  the  Cur- 
rency Act,  before  adverted  to,  received  the  royal  assent  in  the  month  of 
June  1825  ;  and  was  not  to  come  into  operation  until  the  5th  of  January 
1826.  Three  days  previous  to  that  date,  viz.  on  the  2nd  of  January  1826, 
this  lease  was  executed,  expressing  in  its  terms  that  the  money  was  to  be 
payable  in  British  (not  in  Irish)  currency ;  the  rent,  too,  is  reserved  in 
two  fractional  sums,  which  are  respectively  equivalent  in  Irish  currency  to 
the  decimal  sums  of  £10  and  £120.  We  are  then  asked,  looking  at  the 
deed,  and  not  at  any  thing  dehors^  to  say  whether  it  was  the  intention  of 
the  parties  that  this  rent  should  be  payable  in  British,  or  in  Irish,  currency. 
Admitting  that  the  whole  current  of  authorities  shew,  that  where  the 
contract  was  made  in  Ireland  previous  to  the  Currency  Act,  the  use  of 
the  words  used  in  this  lease — "  sterling  lawful  money  of  Great  Britain** — 
do  not  necessarily  import  the  coin  of  Great  Britain,  but  the  same  as  it 
was  current  in  Ireland ;  still  here  we  have,  on  all  the  facts  and  circum- 
stances of  this  case — adverting  to  the  time  at  which  this  deed  was  executed, 
the  words  *<  sterling  lawful  money  of  Great  Britain,"  and  the  amount — 
sufficient  to  demonstrate  that  it  was  the  intention  of  the  parties  to  reserve 
this  rent  in  British,  and  not  in  Irish,  currency.     When  we  look  in  detail 


(a)  Ante. 


(*)  3  Vea.  297. 
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through  the  deed,  we  find  other  sums  reserved,  viz.  the  respective  sums 
of  five  shillings,  and  one  pound  sterling,  in  British  money ;  and  we  are 
called  on  to  give  an  interpretation  to  the  deed  that  will  have  the  effect  of 
reducing  these  sums  to  Irish  currency ;  although  it  is  ohvious,  from  the 
amount  of  the  two  sums,  that  they  are  the  representatives  in  British  cur- 
rency of  sums  originally  fixed  in  Irish,  and  which  have  heen  already 
converted  into  British  currency.  The  true  nature  of  the  transaction  is 
so  apparent  on  the  face  of  the  instrument,  that  unless  we  are  fettered  by 
the  current  of  authorities  on  the  subject,  we  will  not  give  this  deed  a 
construction  which  would  be  utterly  at  variance  with  the  manifest  inten- 
tion of  the  parties.  The  words  <'  sterling  lawful  money  of  Great  Britain," 
taken  in  conjunction  with  the  amount  of  the  sums  reserved,  speak  the 
intention  of  the  parties  to  the  deed,  that  the  rent  shall  be  payable  in 
British  Currency.  We  must,  therefore,  order  that  the  verdict  be  in- 
creased, pursuant  to  the  liberty  reserved  at  the  trial. 


E.  T.  1842. 
CommanPleat* 


TORBENS,   J. 

I  concur  with  my  Lord  Chief  Justice,  and  would  merely  add,  that  the 
Court  is  to  be  understood  as  resting  their  decision  on  the  words  of  the 
deed  itself,  and  that  they  do  not  look  to  any  circumstances  beyond  it. 

Foster,  J. 

I  am  desirous  that  it  should  be  clearly  understood,  that  the  Court  are 
not  to  be  taken  to  have  expressed  any  opinion  with  respect  to  the  pro- 
visions of  the  Currency  Act — ^which  is  left  precisely  as  it  was. 

Let  the  conditional  order  be  made  absolute. 
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1841. 

June  2. 

1842. 

Jan.  27. 


Executors  of  MARTIN 
The  Heir  and  Terretenaiits  of  M'CAUSLAND. 


The  testator 
having  two 
BOM,     Kohert 


This  was  a  scire  facictB  which  had  issued,  and  was  returnable  in  Trinity 

Term  1839)  to  revive  a  judgment,  in  which  the  terreienants  were  returned 

and '  Marcus,    as  tenants  of  the  lands  of  Oaigarduvarran,  of  which  the  conusor  (Marcus 

lows  <*  I  leave    Lat^g^^cl  M^Causland)  was  seized  as  of  fee  at  the  time  of  the  rendition  of 

and   beqaeath   the  judiripaent.  To  this  the  said  terretenants  pleaded^  (among  other  pleas) 
to  my  said  son  ,       *  .   ,  ...      ,         .......  .  .    , 

Bobert,  daring   ^  pl®&  of  non  seizin^  on  which  the  plaintins  took  issue,  and  proceeded  to 

Mtu^Sl^ifi  a^  trial  at  the  Spring  Assizes  for  the  County  of  Londonderry,  1841.  Al  the 

my    estcdcj  trial,  the  plaintiffs  produced,  and  read  in  evidence,  the  wiU  of  Pominick 

i^est  of  and  M*Causland,  which,  amongst  others,  contained  the  following  clause : — "  I 

to  the  lands  of  « leave  and  bequeath  to  my  son  Robert  M'Causland,  during  the  term  of 

m  ^ccue  my  son  "  ^>s  natural  HCe,  M  my  estate^  rights  fiUe,  cvnd  in^erett,  in  or  to  the  lands 

"^'^  '^*     *'  of  Craiffarduvarran,   otherwise  GleomanHs,  with  the  toll  and  rauloture 

marry  With  the  °  ,  / 

consent  of  his    ^^  thereof,  situate,  lying  and  being  in  the  liberties  of  Coleraine,  and  coanty 

insrXA^n  I  de-    "^^  Londonderry  (one  half  whereof  I  purchased  from  Mrs.  S.,  and  the 

vise  the  same    «  other  half  I  have  a  right  to  dispose  of  under  a  power  in  my  marriage 
to  any  issue  he  ,  .  ,    .  -r^  »  »    .«  .  »     . 

"  settlement) ;  andj  m  C€Lse  my  son  Robert  $haU  marry  totth  the  consent 

"  of  his  mother  (if  living),   then  I  devise  the  same  to  any  issue  he  may 

<<  happen  to  have  by  his  wife,  in  such  manner  as  he  shall  by  deed  or  will 

*<  direct,  limit,  or  appoint ;  and,  for  want  of  such  appointment,  to  go 

'*  equally  among  them,  share  and  share  alike ;  but  in  case  my  said  son 

<<  Robert  shall  die  without  issue,  then,  and   in   that  case,  it  is  my  will 

« that  the  said  lands  of   Craigarduvarran,    otherwise  Glenmanus,   with 

*Hhe  toll  and  mulcture  thereto  belonging,   shall  go  to  my  son  Marcus 

<^  Langford  M'Causland  (the  conusor),   his  heirs  and  assigns  for  ever." 

The  plaintiffs,  moreover,  proved  that  the  said  Dominick  M^Causland  had 


may  happen  to 
hav6  by  his 
wife,    m  such 
manner  as  he 
shall,  by  deed 
or  will,  direct, 
limit,    or    ap- 
point ;  and  for 
want  of   such 
appointment, 
to   go  equally 
among     them, 
share  and 
share  alike. 
But  in  case  my 

bert  shall  die    *^®  ^"^^  ^'^^®  *"^  power  to  dispose  of  the  said  lands  of  Craigarduvarran,  as 

wtihout  issucy    in  his  said  will  recited ;  and  also  that  the  said  Dominick  M*Causland 

then,    and    in 

that  case,  it  is 

my    will    that 

the  said  lands 

of  C,   &c., 

shall  go  to  my 

son      Marcus, 

his    heirs   and 

assigns  for 

ever:"— ITe/irf 

that  Robert 

took  an  estate  tail,  with  a  vested  remainder  in  fee  to  Marcus. 

Held,  also,  that  an  estate  in  remainder,  after  an  estate  tail  in  possession,  was  bound 
by  a  judgment,  although  the  same  never  came  into  possession  of  the  conusor. 


departed  this  life  some  time  in  the  year  1806,  leaving  his  two  only  sons, 
the  aforesaid  Robert  and  Marcus,  him  surviving ;  and  that  the  said 
Marcus  Langford  M'Causland  died  in  the  year  1809*  leaving  the  defend- 
ant Marcus  M^Causland,  his  eldest  son  and  heir,  him  surviving ;  and  that 
the  said  Robert  M^Caustand  was  the  eldest  son  and  heir  of  the  said 
Dominick  M'Causland ;  and  that  he,  the  said  Robert  MCausland,  died  in 


*  The  pleadings  in  this  case  are  fully  set  out  in  3  Ir.  Law  Eep.  113. 
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January  1839,  intestate,  and  without  ever  having  bei^P  roarfipd,  having    H.  f,  1B41, 

QQPtipuedip  the  possession  of  (b«  said  lands  of  Crajgarduvarran  ^p  to  tb*    C^^HmFk^* 

time  of  his  death.  And  Counsel  for  the  plaintiffs  having  closed  their  caset 

Couosel  for  the  defendants  called  upoa  the  learned  Judge  to  direct  the 

JMry,  if  they  believed  the  evidence,  to  find  a  verdict  for  the  defendants  oo 

the  issue,  inasmuch  as  the  true  construction  of  thp  will  of  Dominick 

ll'CaMsland  wus,  that  Robert  M'Causland  was  entitled  to  an  estate  for 

life,  or   ip   taili  with  remainder  to  his  issue  or  children  in  fee,   with 

remainder,  in  case  he  should  die  without  issue  or  children,  to  Marcus 

Langford  M'Causland  in  fee  ;  and  that,  therefore,  the  said  Marcus  Lang*- 

ford  M'Causland  having  died  in  the  lifetime  of  the  said  Robert  M'Caus- 

landa  had  not  any  veated  estate  in  fee,  nor  was  he  seized  in  fee  of  the 

said  remainder,  at  the  time  of  the  rendition  of  the  judgment,  or  at  any 

time  after ;  but  the  learned  Judge  refused  so  to  direct  the  Jury,  and 

told  them  that,  according  to  the  true  construction  of  the  said  will,  the 

said  Marcus  Langford  M*Causland  having  survived  the  said  testator,  was 

seized,  of  a  remainder  iu  fee  in  the  said  lands  of  Craigarduvarran,  at  the 

time  of  the  rendition  of  the  judgment ;  and  that  if  the  Jury  believed  the 

said  evidence,  and  that  the  testator  had  the  power  of  disposing  of  the 

said  lands,  as  recited  in  his  will,  they  should  find  a  verdict  for  the  plain- 

tiffs.      W'hereupou  the  defendant's  Counsel  excepted  to  the  said  charge, 

and  insisted  on  the  construction  of  the  said  will  as  an  absolute  bar  to  the 

said  action,  on  the  plea  of  non  seizin.     The  Jury  found  for  the  plaintiffs, 

and  the  bill  of  exceptions  now  came  on  for  argument. 

Mr.  Dominick  M'Causiandy  Mr.  Gilmare^  Q.C.,  and  Mr.  Mq^'or^ 
Q.  C-,  in  support  of  the  exceptions.* — ^Our  construction  of  this  will  is,  that 
Robert  took  an  estate  for  life,  with  a  contingent  remainder  in  fee  to  his 
children  as  purchasers,  in  the  event  of  his  marrying  with  bis  mother'a 
consent — with  remainder  over,  in  the  event  oX  his  not  having  children  of 
such  marriage,  to  Marcus,  the  conusor,  in  fee.  Thia  construction  would, 
according  to  tl^  well  established  rule  laid  down  in  JUod^ington  v.  Kif$ne  (a), 
and  in  fearne  an  CouU  Rem.  225  (9th  ed.),  have  given  the  conusor,  during 
the  life  of  Robert,  nothing  beyond  a  contingent  remainder, which,  by  reason 
of  his  dea^h  during  the  lifetime  of  Robert,never  became  a  veated  r^ovander, 
and  was  therefore  never  bound  by  tbe  judgqaent  in  ^uestiop.  On  the 
other  side,  it  1$  contended,  that  Robert  took  an  estate  taj4  witb  a  vested 
remaind^  in  fee  ta  tbe  conusor^  which,  they  say,  was  boiwd  by  th^ 
judgment — while  we  further  contend  that»  even  on  such  a  coi^i*^tion» 
the  remainder  to  the  conusor,  being  only  a  remainder  after  an  estate  tail 
in  possession^  was  not  bound  by  the  judgment. 

As  to  the  first  question — we  contend  that  th^  word  **  iss^e,**  in  this 

(a)  1  Salk.  224. 

*  This  case  was  argued  twice.    First,  in  Trinity  Term  1841 ;  and  again  in  Hilary 
Term  1842. 
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H.  T.  1842.  will,  is  a  word  of  purchase,  and  not  of  limitation  ;  and  that  if  Robert  had 
CommmPle€u.  happened  to  have  any  children  by  a  marriage  with  consent,  they  would 
Executors  have  taken  the  whole  fee.  In  the  first  pkce,  it  is  not  the  word  "  issue  ** 
simply  that  is  used,  but  <'  any  issue  he  may  happen  to  have  by  his  tcife^** 
M^CAVSLAND  ^^^^^  clearly  designate  children.  "But,  supposing  it  were  limited  to 
"issue"  simply,  nothing  is  better  settled  than  that  the  word  "issue,** 
in  a  will,  is  always  either  a  word  of  purchase  or  of  limitation,  as  will 
best  effectuate  the  testator's  intention;  Doe  dem.  Cooper  y.  CoUis (a); 
Roe  dem.  Dohson  v.  Green  (6).  The  meaning  and  purport  of  the  word 
"  issue,"  as  contrasted  with  the  expression  "  heirs  of  the  body,"  is  fully 
discussed  by  Alderson,  B.,  in  the  case  of  Lees  v.  Moseley  (c),  where  he 
concludes,  that  "  Whatever  be  the  primd  facie  meaning  of  the  word 
"  ^  issue '  in  a  will,  it  is  not  a  technical  expression,  and  will  yield  to  the 
"  intention  of  the  testator,  to  be  collected  from  the  words  of  the  will ; 
"and,  therefore,  it  requires  a  less  demonstrative  context  to  shew  the 
"  testator's  intention  in  regard  to  the  word  <  issue,*  than  in  regard  to  the 
"  technical  expression  '  heirs  of  the  body.' "  Now,  there  are  several 
circumstances  in  this  will  which  demonstrate  the  intention  of  the  testator 
to  have  been,  that  the  issue  should  only  take  as  purchasers,  in  the  contin- 
gency of  Robert  marrying  with  his  mother's  consent,  which  event  is, 
therefore,  a  condition  precedent  to  their  taking  at  all,  and  quite  inconsistent 
with  an  estate  tail  in  Robert ;  Barvey  v.  Aston  (d). 

1st.  The  power  of  appointing  the  whole  estate  among  his  issue,  which 
is  indicated  by  the  words  "  all  estate,  right,  title,  and  interest,"  which 
carry  the  fee  to  them :  Holdfast  v.  Marten  (e) ;  Andrew  v.  So%Uhouse(f); 
Doe  dem.  Davy  v.  Bumsall(g).  The  word  "  estate,"  by  itself,  being 
descriptive  either  of  the  local  situation,  or  of  the  interest  in  the  lands,  is 
an  ambiguous  term,  and  has  sometimes,  on  that  account,  been  held  not 
to  carry  the  fee,  where  it  was  not  clearly  the  testator's  intention  to  convey 
the  whole  interest ;  Whitelocke  v.  Heddon  (h)  ;  Doe  dem.  BosnaU  v.  Har^ 
vey(i) ;  but  in  no  instance,  where  it  is  coupled  with  the  words  "  right,  title 
and  interest,"  as  in  this  case,  have  they  been  held  to  carry  less  than  the 
whole  interest  in  the  estate.  It  may  be  said,  that  the  words  "  right,  title, 
interest,  and  estate,"  will  be  satisfied  by  carrying  the  fee  over  to  Marcus. 
The  words,  however,  of  the  will  shew  that  such  cannot  be  the  construc- 
tion ;  but  that  it  was  intended  that  the  whole  fee,  expressed  by  these 
words,  should  be  confined  to,  and  expended  on,  the  issue  of  Robert ; 
because  when  the  testator  comes  to  give  a  remainder  over  to  Marcus,  he 
only  gives  the  land  to  Marcus  and  his  heirs. 

(a)  4  T.  R.  294.  (*)  2  Wils.  322. 

(c)  1  Y.  &  C.  609.  (d)  1  Atk.  361. 

(e)  1T.R.4U.  (f)  6T.R.292. 

(g)  6  T.  R.  30.  (A)  1  Boi.  &  P.  248. 
(0  4  B.  &  C.  610. 
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2nd.  The  power  of  distribution  "tn  such  manner"  as  Robert  should  H.  T.  1842. 
appoint,  shews  that  he  had  the  power  of  appointing  the  whole  fee;  Rexy.  CommnPleoM, 
Marquis  of  Stafford  (a) ;  Hockley  v.  Mawhey  (b).  The  leading  case  of  Executors 
Jesson  y.  Wright  (c)  will  be  relied  on,  on  the  olher  side ;  but  in  that 
case,  the  words  used  to  designate  those  who  were  to  take  in  remainder 
were,  *'  heirs  of  the  body ;"  and  it  was  argued  by  the  present  Lord 
Chancellor,  Sir  Edward  Sugden,  on  the  ground  that  the  word  '<  heirs  of 
the  body  "  had  a  fixed  legal  signification,  so  as  to  take  in  the  whole  line 
of  issue.  In  fact,  the  whole  force  of  his  argument,  and  of  Lord  Redesdale's 
judgment,  was,  that  the  word  << heirs"  had  such  force,  that  a  devise  to  the 
heirs  of  a  man,  without  mentioning  any  estate,  carried  per  se  the  inheri- 
tance ;  and  if  the  word  <^  issue,"  which  has  no  such  fixed  legal  or  technical 
signication,  had  been  used  in  that  will,  instead  of  "  heirs  of  the  body," 
the  argument  could  not  have  been  used.  This  may  be  collected,  as  well 
from  the  argument  itself,  as  from  the  observations  of  Sir  Edward  Sugden 
in  his  judgment  in  Ryan  v.  Cowley  (cQ,  and  also  of  Alderson,  B.,  in  Lees  v. 
Moseley  {e).  Again,  Lord  Eldon's  judgment  in  that  case  was  founded 
on  the  principle  of  the  general  intention  prevailing  over  the  particular 
intention — the  general  intention  having  been  evidently,  that  those  in 
remainder  should  take  some  estate  of  inheritance,  which  had  been  cut 
down  by  the  decision  in  the  King's  Bench  (Doe  dem.  Wright  v.  Jesson) 
to  estates  for  life  in  the  children,  by  reason  of  their  being  no  words  to 
carry  the  inheritance  to  them.  But  here  we  have  words  that  carry  the 
inheritance  to  those  in  remainder ;  and  Sir  Edward  Sugden  excepts  this 
very  case  of  ours  in  the  rules  of  construction  which  he  lays  down  in  his 
argument  in  Jesson  v.  Wright  (f). — He  says,  "  If  words  are  used  which 
**  denote  an  intention  to  give  the  estate  to  children  by  purchase,  they 
**  shall  take  in  that  character,  where  they  can  take,  by  force  of  the  will, 
"  such  an  estate  as  will  include  all  the  issue ;"  and  in  p.  35,  he  refers  to  Doe 
dem.  Davy  v.  Burnsall^  as  an  example.  His  argument,  and  the  decision, 
in  Wilcox  V.  Bellaers  {g\  are  to  the  same  effect.  Nothing  can  be  clearer, 
therefore,  than  that  if  there  had  been  words  in  the  limitation  in  Jesson  v. 
Wright^  that  could  have  carried  the  inheritance  to  those  in  remainder ; 
or  if  the  word  "  issue  "  had  been  used  instead  of  the  words  "  heirs  of  the 
body,"  that  neither  Sugden's  argument  could  have  been  made,  nor  the 
judgments  of  Lords  Eldon  and  Redesdale  pronounced.  The  Irish  case  of 
Croly  V.  Croly  (A),  will  be  relied  on,  as  extending  the  principle  of  that 
decision  to  cases  in  which  the  word  '<  issue  "  is  used,  instead  of  <<  heirs  of 
the  body ;"  but  in  that  case,  it  was  relied  on  by  Counsel,  that  there  were 

(a)  7  East,  521.  (6)  3  Br.  C.  C.  82 ;  S.  C.  1  Vcs.  jun.  143. 
ic)  L.  &  G.  T.  S.  7.  (</)  Ante, 

(e)  6  M.  &  S.  95.  (P  p.  31. 

ig)  Turn.  &  R.  (A)  Bat.  1. 
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^p  ^^*    *^  ^<ifis  to  carfy  the  inheritance  to  the  issue  in  the  disputed  Umitation, 

N , '    who  would,  therefore,  have  only  taken  estates  for  life,  contrary  to  the 

™|J||^       obtious  intention  of  the  testator.    Besides  there  is,  in  that  case,  no  power 
^^  of  appointing  *"  in  such  manner,**  as  the  appointer  should  think  fit,  which 

M'OAuaLAiiD    words  have  been  ruled  in  Re:t  v.  MarquU  of  Stafford  {a),  sufficient  of 
thetnseives  to  carry  the  fee. 

drd.  The  clause  of  the  will,  limiting  the  remainder  to  the  issue  of 
an  approved  marriage  alone,  is  conclusive  respecting  the  word  << issue'' 
being  taken  as  a  word  of  purchase : — for,  suppose  it  to  be  taken  as  a  word 
of  limitation,  thereby  giving  Robert  an  estate  tall,  and  that  he  had  hap- 
pened to  marry  without  his  mother's  consent,  and  that  his  wife  died,  and 
that  he  afterwards  married  with  his  mother's  consent,  and  died  leaving 
issue  male  by  both  marriages;  the  eldest  son  of  the  first  marriage  will  take, 
on  the  death  of  the  father,  to  the  postponement  of  the  children  of  the 
approved  marriage,  which  would  be  wholly  at  variance  with  the  testator's 
expressed  intention.  Again,  reverse  the  foregoing  proposition,  and  take 
It  that  the  first  marriage  was  with  consent,  and  that  there  i^as  issue  a 
daughter,  and  that  the  second  marriage  was  without  consent,  and  the  issue 
of  it  a  son,  the  construction  contended  for  on  the  other  side  would  give 
the  estate  to  the  issue  of  the  disapproved  marriage,  to  the  exclusion  of 
the  issue  of  the  approved  marriage,  which  would  also  contradict  the  ex-^ 
press  will  of  the  testator.  Whereas,  if  our  construction  be  correct,  every 
word  of  the  devise  will  have  its  full  effect.  Robert  will  take  an  estate  for 
for  life,  and  his  issue  would  take  among  them  *^  all  right,  title,  interest 
and  estate,"  in  remainder,  provided  their  father  had  married  with  his 
mother's  approbation. 

Now,  if  the  devise  had  stopped  with  the  limitation  to  the  issue  of 
Robert,  there  could  not  be  a  doubt  but  that  they  must  take  as  purchasers ; 
but  it  will  be  contended,  that  the  limitation  over  of  the  lands  to  Marcus 
and  to  his  heirs,  in  the  event  of  Robert  dying  without  issue,  shews  an 
intention  on  the  part  of  the  testator,  that  the  estate  should  not  go  over 
until  the  whole  issue  of  Robert  were  extinct;  which  would  give  an  estate 
tinl,  by  implication,  to  Robert.  But,  in  the  first  place,  the  words  'Mn  case  my 
son  Robert  should  die  without  issiu^  clearly  intend  dying  without  such  issue 
as  would  take  by  force  of  the  preceding  liOiitations,  viz.  the  issue  of  a  pai'-^ 
ticular  marriage  ;  Malcolm  v.  Taylor  {h)  ; — and,  in  the  next  place,  even 
supposing  that  '*  issue  "  was  used  in  its  most  unlimited  and  general  sense, 
it  could  only  have  the  effect  of  giving  Robert  an  estate  tail  in  remainder, 
without  cutting  down  a  previous  remainder  in  fee  to  the  issue  of  his  mar- 
riage, provided  it  were  approved  of  by  his  mother.  It  would  then  be  to 
Robert  for  life— remainder  in  fee  to  the  issue  of  an  approved  marriage — re- 
mainder in  tail  to  Robert — remainder  over  to  Marcus — which  would  still 
leave  nothing  but  a  contingent  remainder  in  Marcus.  It  has  n^er  yet  been 

(a)  Ante.  {h)  3  Bass.  &  M.  416. 
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held,  that  an  estate  in  fee  to  the  issue,  has  been  cut  down  bj  an  implication  H.  T.  1 842. 
of  an  estate  tail  in  the  ancestor ;  on  the  contrary,  it  has  been  expressly  laid  .'^'"^/^^' 
down  by  Willes,  C.  J.,  in  the  case  of  Ginger  v.  White  (a),  that  «<  a  pre-  ExectOon 
<*  cedent  estate  devised  by  express  words,  cannot  be  lessened,  increased, 
^'  or  altered,  by  implication,  although  it  may  by  express  words — a  rule  of  m^caimljind 
^Maw  which  has  not  been  contradicted  in  any  case."  This  position  is 
confirmed  by  several  cases;  Doe  v.  Perry n  (b) ;  Loddington  v.  Kifme  (c) ; 
Doe  V.  Holme  (d);  Goodright  v.  Dunham  {e).  And  even  where  the 
intermediate  estate  of  inheritance  was  vested  in  the  issue  only  by  implica- 
tion ;  Merest  v.  James  (f).  In  fine,  let  us  look  to  the  leading  principle  of 
construction  in  all  cases  of  wills,  viz.,  the  intention  of  the  testator ;  and  we 
shall  find  that  intention  declared  in  this  will,  as  plain  as  words  can  convey  an 
intention — first,  that  the  issue  of  a  marriage  by  consent  were  alone  to 
inherit ;  and  second,  that  they  were  to  take  all  "  right,  title,  interest, 
and  estate  "  in  the  premises.  Such  being  the  manifest  leading  intention — 
if  an  estate  tail  is  given  to  Robert,  without  limiting  a  fee  to  the  issue  of 
an  approved  marriage,  both  of  the  express  objects  of  the  testator  will  be 
defeated,  and  the  sentences  expressing  the  quantity  of  estate  to  be  vested 
in  the  issue,  and  the  necessity  of  the  mother^s  approval  of  the  marriage, 
as  well  as  the  words  of  distribution  and  appointment  by  Robert,  must  be 
erased  from  the  will.  Whereas,  on  the  other  hand,  if  an  estate  for  life, 
or  in  tail,  be  given  to  Robert,  with  remainder  in  fee  to  the  issue,  if 
any,  of  his  marriage,  in  the  event  of  its  being  approved  of  by  his  mother, 
with  remainder  over  in  the  alternative  to  Marcus,  as  in  the  case  of  Lod- 
dington V.  Kyme^  every  word  of  the  will  has  its  full  force  and  effect, 
and  the  intention  of  the  testator  fully  carried  out — Harg,  But.  Co, 
lAtt.  372,  a.  vii. ;  Mcmdeville  v.  Leckey  (jg). 

But,  supposing  that  the  Court  should  construe  this  devise  as  giving 
Robert  an  estate  tail,  with  remainder  in  fee  to  Marcus,  the  conusor, 
this  brings  us  to  the  second  question,*  viz.,  that  an  estate  in  remain- 
der, after  an  estate  tail  in  possession,  is  not  bound  by  a  judgment, 
unless  it  come  into  the  possession  of  the  conusor.  The  rule  on  the 
subject  is  thus  laid  down  in  Shep»  Touch,  360 — **  Also,  a  remainder  in 
**  tail,  or  in  fee,  after  an  estate  tail  in  possession^  is  not  liable  to  execu- 

(a)  WiUw,  366.  (*)  3  T.  R.  493. 

(c)  Ante.  (d)  3  WiU.  337. 

(e)  Doug.  264.  (/>  4  6.  Moore,  327. 
(g)  3  Ridg.  P.  C.  362,  866. 


*  Tbere  was  some  discussion  as  to  whether  this  point  was  open  for  argument  on  the 
bill  of  exceptions ;  hut  Counsel  contended,  that  one  of  the  exceptions  was,  that  the 
Judge  should  have  directed  the  Jury  to  find  that  Marcus,  the  conusor,  was  not  seized 
in  fee  of  the  remainder  at  the  time  of  the  rendition  of  the  judgment,  or  after— which 
was  the  point  to  be  argued  : — on  which  he  was  permitted  to  proceed. 
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H.  T.  1842.  *UioD  in  these  cases,  except  it  happen  to  come  into  possession  of  the 
CommonPietu.  ic  conusor."  There  are  plenty  of  authorities  to  shew  that  a  judgment  will 
Esecutort  attach  on  a  remainder  ex-pectant  on  estates  for  lives  or  years  in  posses- 
sion,  but  not  one  to  shew  that  a  judgment  will  attach  on  a  remainder 
ii*€AUSLAND  expectant  on  an  estate  tail  in  possession.  The  estate,  in  this  case,  was 
an  estate  tail  in  possession  in  Robert  during  the  life  of  the  conusor;  and 
before  the  statute  de  donis  it  was  a  conditional  fee  simple,  the  donor  having 
no  estate  left  in  him,  but  something  in  the  nature  of  a  right  of  re-entry, 
in  the  event  of  no  issue  of  the  donee.  The  effect  of  the  statute  has 
been  only  to  make  that  inalienable  from  the  right  issue ;  but  it  has 
not  given  back  to  the  donor  that  which  was  not  in  him  before.  That 
which  is  now  called  a  reversion,  was  exactly  similar  to  the  kind  of  interest 
which  was  in  the  ^onor  prior  to  the  statute,  and  was  considered  to  be  of 
no  value,  or  account,  in  the  contemplation  of  law;  Co.  Lit,  173,  a;  and 
in  practice,  after  the  invention  of  recoveries,  it  was  of  as  little  value.  In 
confirmation  of  this  view,  Lee,  C.  J.,  in  the  case  of  Martin  dem.  Trc" 
gonweU  V.  Strachan  (a),  observes,  **  That  Parliament  (in  26  ffen.  8, 
*<c.  13)  has  considered  a  tenant  in  tail  as  owner  of  the  whole  fee.  What 
**  is  called  an  estate  tail  is  still  s,fee  conditional  as  before  the  Act,  and 
<*  the  same  estate  in  the  eye  of  the  law  has  continued ;  and  that  it  is 
**  considered  in  the  nature  of  a  fee  is  proved  from  hence,  that  such  a 
**  tenant  may  exchange  with  tenant  in  fee ;  Salky  620 ;  1  Roll,  Ab,  813, 
"pi,  7,  10,  11,  is  to  the  same  purpose."  If,  therefore,  the  whole  fee  is 
to  be  considered  as  in  Robert,  there  was  nothing  in  Marcus  of  which 
he  could  be  said  to  have  been  seized,  as  stated  in  the  plea,  during 
Robert's  life ;  and  nothing,  therefore,  on  which  a  judgment  could  be  said 
to  attach.  The  case  of  Giffard  v.  Bather  (6),  which  will  be  relied  on  by 
the  other  side,  does  not  interfere  with,  or  shake,  the  proposition  laid 
down  in  Shep.  Touchstone^  inasmuch  as  it  cannot  be  collected  from  the 
report,  that  any  of  the  children  survived  Sir  George  Carey,  the  tenant  for 
life ;  and,  therefore,  it  does  not  appear  that  there  ever  was  an  estate  tail  tfi 
posseesion  preceding  the  remainder.  The  case  of  Tyndale  v.  Warre  (c) 
was  the  case  of  a  bond  in  which  the  heir  was  bound,  and  is  therefore 
altogether  inapplicable.  In  all  the  text-books,  such  as  Bacon^s  Abridge- 
menty  ComvWs  Digest^  kcy  it  is  stated,  under  the  title  Execution^  that  a 
judgment  will  attach  on  a  reversion  after  an  estate  for  life  or  years,  but 
in  none  of  them  is  any  thing  said  of  its  attaching  on  a  reversion  after  an 
estate  tail.  It  is  also  remarkable,  that  in  no  place  is  it  laid  down,  that  in 
such  a  case  can  you  plead,  as  pleaded  here,  seizin  as  offie^  although  that 
plea  is  stated  in  all  the  books  as  proper  to  be  pleaded,  in  cases  of 
reversions   dependent  on  an  estate  for  years,  and  on  estates  for  lives. 


(a)  6  T.  R.  109,  n. 


{b)  4  Yin.  Ab.  452. 


{c)  Jac.  212. 
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Plowd:  191.  These  facts,  although  negative,  are  strongly  confirmatory  H;  T.  1842. 
of  our  position,  and  of  the  truth  of  the  principle  laid  down  in  Shep-  CammtmPl^. 
pard^s  Touchstone,  Executws 

MARTIN 

Mr.  Sproule^  and  Mr.  John  Brooke^  Q.  C,  contra. — We  admit  that  m'caus'land 
the  real  question  for  the  Court  is,  whether  the  issue  of  Robert  took  by 
purchase  or  by  descent.  We  say  they  took  by  descent,  on  the  principle, 
that  when  an  ancestor  takes  a  life  estate,  with  a  remainder  over  to  his 
issue,  in  such  words  as  would  give  the  issue  an  estate  in  fee,  or  in  tail, 
the  remainder  coalesces  with  the  ancestor's  estate,  and  gives  him  an  estate 
tail,  Roe  dem.  Dobson  v.  Green  (a) ;  Frank  v.  Stovin  (b) ;  Robinson  v. 
Robinson  (c) ;  King  v.  MeUing  (d).  Now,  we  contend  that  there  is  ne* 
thing  in  this  devise  to  take  the  case  out  of  this  general  rule.  That  the  words 
of  tenancy  in  common,  and  distribution,  share  and  share  alike  among  the 
issue,  has  not  that  effect,  has  been  ruled  in  many  cases.  King  v.  Burchell  {e)\ 
Doe  dem.  Blandford  v.  Applin  (f)  ;  Doe  dem.  Cock  v.  Cooper  (jg).  In 
all  these  cases,  it  was  held,  notwithstanding  words  of  distribution  among 
the  issue,  to  be  an  estate  tail  in  the  first  taker.  Next,  the  case  of  Jesson  v. 
Wright  (h)  has  finally  settled  that  the  power  of  appointment  vested  in 
Robert,  has  not  the  effect  of  making  the  issue  take  as  purchasers.  That 
case  is  stronger  in  every  particular  than  ours,  with  the  exception  of  the 
words,  '<  heirs  of  the  body,"  having  been  used  instead  of  "  issue ;"  but  in 
the  case  of  Crofy  v.  Croly  (i),  the  King's  Bench  in  this  country  decided, 
on  a  similar  devise,  in  which  the  word  **  issue"  was  used,  instead  of  '*  heirs 
ef  his  body,"  that  the  first  taker  took  an  estate  tail,  thereby  establishing, 
that  whether  the  devise  in  remainder  is  to  the  *'  issue,"  or  to  the  "  heirs 
of  the  body,"  makes  no  difference.  That  case,  and  the  case  of  Irwin 
V,  Cuffe  {k\  decided  in  the  Exchequer,  carry  out  Jesson  v.  Wright  to  its 
necessary  consequences,  and  establish  the  principle,  that  a  power  of  dis- 
tribution among  the  ''  issue,"  as  well  as  among  the  '*  heirs  of  the  body,'' 
do  not  prevent  an  estate  tail  vesting  in  the  first  taker.  Hockley  v« 
MawbeyiJ),  relied  on  by  the  other  side,  was  prior  to,  and  is  inconsistent 
with,  the  case  oi  Jesson  v.  Wright^  and  its  authority  was  doubted*  by 

(a)  2  Wils.  322.  {h)  3  East,  648. 

(c)  1  Burr.  38.  (rf)  1  Vent.  225. 

{e)  Amb,  379.  (f)  4  T.  R.  82. 

ig)  1  East,  229.  (A)  Ante. 

(0  Ante.  {k)  Hayes,  30.. 
(0  Ante. 


*  The  case  ot  Hockley  ▼.  Mawhey  has  been  faUy  recognised,  and  acted  on  as  an  au- 
Aority,  by  Lord  Plnnket,  in  the  late  case  of  Keating  t.  Keatingy  L.  &  G.  tern.  Plonk.. 
294^  and  by  Baron  Alderson,  in  Lees  v.  Moseley^  1 Y.  &  C.  610. 
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H.  T.  1842.   Pennefather  B.,  in  Irwin  v.  Cuffe.  As  to  the  word  "  estate,"  we  admit  that 
CommonPUas.    j^  ^^j  ^^^^  ^y^^  £^^  .  y^^^  ^^  ^^^^  ^^^^  jj  j^  ^^^^  uncontrolable  than  a  limi- 

Eicecuiart  tation  to  A.  and  his  heirs ;  and  a  devise  to  A.,  with  remainder  to  his  issue 
and  their  heirs,  has  been  held  to  give  A.  an  estate  tail ;  Frank  ?.  Sto^' 
M^AUSLAND  ^^^  (^) »  Goodright  V.  Pullen  (h)  ;  Hodgson  v.  Merest  (c).  It  must  be  ad- 
mitted, therefore,  that  if  the  limitation  were  to  Robert  for  life,  with  re- 
mainder to  his  issue  and  their  heirs,  share  and  share  alike,  that  my  argument 
would  be  right ;  but  then  they  say,  that  the  word  ** estate"  being  used,  it 
carries  the  fee,  which  cannot  be  cut  down  ;  whereas,  we  contend,  that  the 
fact  of  there  being  limitations  over,  shews  an  intention  on  the  part  of  the 
testator  that  the  whole  fee  should  not  be  expended  on  the  issue  of 
Robert ;  Doe  dem.  Bonsall  v.  Harvey  {d).  In  that  case,  as  in  this,  the 
word  "  estate"  was  used,  and  it  was  held  not  to  carry  the  fee,  as  it  would 
have  had  the  effect  of  defeating  all  the  subsequent  limitations,  contrary  to 
the  intention  of  the  testator.  The  word  *<  estate  "  does  not  necessarily 
mean  that  the  whole  should  go  to  the  first  persons  to  whom  it  is  limited  ; 
Manning  v.  Moore  («).  It  is  then  argued  that  this  case  differs  from  all 
the  other  cases  which  have  been  cited,  in  the  limitation  being  to  the  issae 
of  a  particular  marriage,  viz.,  a  marriage  with  consent.  No  precedent  has 
been  cited  to  sustain  the  distinction  between  a  power  to  appoint  among 
such  alone,  and  among  the  issue  in  general ;  and  we  do  not  see  how  any 
such  distinction  can  be  maintained.  The  gift  over  is  in  default  of  issue 
generally,  and  not  of  such  issue.  The  words  "  dying  without  issue " 
mean  an  indefinite  failure  of  issue  ;  2  Pow.  on  Devises^  565.  There  are 
two  meanings  for  the  %ord  *<  issue,"  viz.,  either  the  whole  line  of  issue, 
or  children  ;  but  its  firoper  meaning  in  a  will  is  a  word  of  limitation.  If, 
therefore,  it  should  be  held,  in  this  devise,  to  mean  children,  grand- 
children could  not  take ;  so  that  if  Robert  had  happened  to  have  had 
a  dozen  of  children,  and  survived  them  all,  none  of  the  children  could 
have  inherited,  for  he  would  have  died  without  children,  and  the  estate 
must  have  gone  over  accordingly.  Any  other  construction  than  that 
which  gives  Robert  an  estate  tail,  would  necessarily  imply  that  the  word 
'*  issue  "  had  two  distinct  meanings  in  this  will.  In  many  of  the  cases  cited 
on  the  other  side  there  was  no  devise  over ;  and  in  others,  such  as  Doe 
dem.  Davy  v.  BumsaU  (f)  and  Lees  v.  Moseley  (g%  some  qualifying  words, 
that  cut  down  the  general  meaning  of  the  word  **  issue,"  such  as  dying  un- 
der the  age  of  twenty-one  years,  shewing  that  an  indefinite  failure  of  issue 
was  not  intended ;  or  some  context  to  shew  that  children  were  desig- 
nated, as  in  the  cases  of  Goodright  v.  Dunham  (h)  and  Ryan  v.  Cowley  (i)» 

(a)  3  East,  648.  (b)  2  Lord  Raym.  1437. 

(c)  9  Price,  666.  (d)  AB.&,  C.  610. 

(e)  Al.  &  Nap.  96  0  Ante. 

(g)  Ante.  {h)  Ante.  (i)  Ante. 
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These  circumstances  distinguish  those  cases  from  the  present,  in  which    £.  T.  1842. 
there  is  nothing  on  the  fiice  of  the  will  to  limit  the  word  "issue." —    CommmPteM. 
[Ball,  J.     Should  you  not  apply  yourself  to  the  general  construction       Eafecntort 
of  the  will,  to  ascertain  the  intention  of  the  testator  ?     We  hare  an       martin 
obvious  intention  not  to  entail  the  estate  on  his  second  son,  by  having 
given  him  the  fee ;  why,  then,  should  we  conclude  that  there  was  any 
intention  to  make  the  first  son  the  stock  of  an  inheritance  ?     If  such 
were  not  the  intention,  the  principle  o(  Robinson  v.  Robinson  (a)^  and  the 
similar  cases,  cannot  be  said  to  apply  to  this  will.] — We  have  it  on  the 
record,  that  the  testator  had  only  two  sons ;  and  it  was,  therefore,  natu- 
ral that  he  should  leave  the  whole  estate  to  his  second  son,  in  the  event 
of  a  failure  of  issue  in  the  first.     Nothing,  therefore,  can  be  collected 
with  regard  to  iutention  from  that  circumstance. 

As  to  the  other  point — if  Marcus  had  a  vested  remainder  in  fee  after 
an  estate  tail,  the  judgment  bound  it.  The  common  practice  of  a  tenant 
in  tail,  who  was  desirous  of  acquiring  the  fee  divested  of  the  encum- 
brances of  those  in  reversion  or  remainder,  sufi*ering  a  recovery,  instead 
of  levying  a  fine,  with  that  very  object,  settles  the  question.  The 
dictum  in  SheppartTs  Touchstone  is  directly  controverted  by  the  case  of 
Giffurd  v.  Barber  (6),  which  is  recognised,  and  approved  of,  in  Sergeant 
Williams'  note  to  the  case  of  Jefferson  v.  Morton^  2  Wms.  Sound.  S  h; 
and  the  reason  which  Lord  Hardwicke  gives  for  his  judgment  shews  that  it 
is  precisely  applicable  to  this  case — "because  (he  says)  being  the  estate  of 
"  inheritance  of  G.  C,  he  might  grant,  encumber,  or  lease  it  for  any 
"  number  of  years,  or  charge  it  by  a  judgment  or  statute.**  All  the 
authorities  on  the  subject  are  collected  in  Tyndale  v.  Warre  (c),  which 
has  decided  that  a  reversion  expectant  on  an  estate  tail  may  be  sold  for 
payment  of  specialty  debts,  which  fully  corroborates  the  principle  ruled 
in  Giffdrd  v.  Barber, 

DOHERTY,  C.  J. 

This  case  comes  before  the  Court  on  a  bill  of  exceptions,  taken  to  the  ^^^^  ^^' 
opinion  of  the  Lord  Chief  Baron  as  to  the  construction  of  the  will  of  the 
late  Dominick  M^Causland.  The  question  arises  chiefly  on  the  following 
clause  in  that  will. — [Reads  the  clause.] — Dominick  M'Causland,  the 
testator,  died  in  1806,  leaving  his  sons  Robert  and  Marcus  him  surviving. 
Marcus  died  in  the  year  1809*  leaving  his  eldest  son  and  heir  Marcus, 
the  defendant  in  this  action,  him  surviving.  Robert,  the  eldest  son  of  the 
testator,  died  in  18d9>  intestate  and  without  leaving  issue.  He  continued 
in  possession  of  the  lands  of  Craigarduvarran  up  to  the  time  of  his 
death.  A  judgment  was  recovered  against  Marcus  (the  son  of  the  testator) 
in  his  lifetime,  and  proceedings  by  scire  facias  to  revive  this  judgment 

(a)  Aute.  (*)  Ante.  (c)  Ante. 
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£.  T.  1842.   baviog  been  instituted  against  Marcus,  hb  heir,  and  the  terretenants, 
Co»tmonPfeag>   ^  pj^^  ^f  f^^  seizin  was  put  in  by  the  terretenants,  upon  which  issue 
Eaecuiors      was  joined,  and  upon  the  trial  of  that  issue  the  question  was  raised, 
MABTiN       whether   Marcus  (the  son  of  the   testator)  was,  under  the  will  of  his 
M'CAUSLAND    ^^^®'>  seized  of  an  estate  in  the  said  lands  of  Craigarduvarran,  upon 
which  the  judgment  could  attach.     The  learned  Judge   before  whom 
the   case  was   tried  gave  it  as  his  opinion,    that  Marcus  (the   son  of 
the  testator)  was  seized  of  a  remainder  in  fee  in  the  lands,  at  the  time 
of  the   rendition   of  the  judgment,  and  that,  therefore,  the  issue  on 
the  plea  of  non  seizin  should  be  found  against  the  defendants.     To  that 
opinion  an  exception  was  taken  by  the  defendants,  whereby  they  insisted 
that,  upon  the  true  construction  of  the  will  of  Dominick  M*Causland,  his 
son  Robert  was  entitled  to  an  estate  for  life,  or  in  tail,  with  remainder  to 
his  issue,  or  children,  in  fee — with  remainder,  in  case  be  should  die  with- 
out issue,  or  children,  to  Marcus  Langford  M'Causland  in  fee  ;  and  that 
Marcus  having  died  in  the  lifetime  of  Robert,  had  not  any  vested  estate 
in  fee,  and  was  not  seized  in  fee  of  the  said  remainder,  at  the  time  of  the 
rendition  of  the  judgment,  or  at  any  time  after. 

The  question  for  our  decision  appears  thus  to  turn  upon  the  conside* 
ration  of  what  estate  Robert  M*Causland  and  his  issue  took  under  the 
will ;  and  upon  that  will  depend  whether  or  not  Marcus,  the  conusor  of 
the  judgment,  had  a  vested  estate  in  fee  on  which  the  judgment  could 
attach.  Now,  without  going  in  detail  through  the  numerous  authorities 
which  have  been  cited  in  th«  argument  in  this  case,  almost  all  of  which 
authorities  are  referred  to  in  Doe  dem.  Bonsall  v.  Harvey^  it  may  [be 
sufficient  for  the  decision  of  this  case,  to  state,  that  it  has  been  the  object 
of  the  Court  to  discover,  what  is  the  general  intention  of  the  testator  in 
making  the  devise ;  and  we  think  the  words  here  used  by  the  testator 
intimate  a  general  intention  that  the  estate  should  not  go  over  to  his  son 
Marcus,  until  after  an  indefinite  failure  of  issue  in  Robert.  This  being 
so,  we  only  follow  the  general  current  of  decisions  from  Robinson  v. 
Robinson  to  Jesson  v.  Wt-ighti  in  holding  an  estate  tail  to  be  vested  in 
Robert,  disembarrassed  of  any  of  the  objections  which  have  been  urged  as 
arising  from  the  use  of  the  word  <*  estate  " — the  marriage  by  consent — 
or  the  power  of  appointment  given  him  amongst  his  ispue.  For  being 
satisfied,  as  we  are,  that  it  was  the  general  intention  of  the  testator  to  give 
to  Robert  an  estate  tail,  we  are  of  opinion,  that  in  order  to  cut  down  that 
estate,  it  would,  in  the  words  of  Lord  Eldon  in  Jesson  v.  Wright^  **  be 
<*  absolutely  necessary  that  a  particular  intent  should  be  found  to  control 
'<  and  alter  it,  as  clear  as  the  general  intent  here  expressed."  The  words 
(he  adds)  to  alter  the  general  intent  so  collected,  "  must  be  clearly  intelli- 
gible and  unequivocal.''  Now,  as  we  find  no  such  clear  and  unequivocal 
'  expressions  in  this  will,  we  must  abide  by  the  rule  that  the  general  intent 
must  prevail ;  and  this  being  so^  we  are  of  opinion  that  Robert  took  an 
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estate  tail,  with  «  vested  remaiocier  in  fee  to  MarcoSy  and  that  upon  that    £•  T.  1842. 

remainder  the  judgment  in  this  case  attached.  CmmonPlwM. 

Althouffh,  as  I  ha?e  already  announced,  we  do  not  deem  it  necessary  to       Eaecutors 

.  MARTIN 

observe  on  all  the  numerous  cases  which  have  been  referred  to  in  the 

course  of  the  argument,  yet  there  are  one  or  two  which  require  particular   m'oauslamd 

notice.     The  case  of  The  King  v.  Marquis  of  Stc^rd  was  relied  on  by 

the  defendant's  Counsel,  as  shewing  that  under  a  power  to  appoint  to  issue 

<<  in  such  manner  and  form  ^  as  the  parent  should  think  fit,  a  fee  might  be 

appointed  to  the  issue;  and  the  equivalent  words  '*in  such  manner"  being 

contained  in  the  power  of  appointment  in  this  case,  and  the  testator's  son 

Robert  being  thus  empowered  to  appoint  a  fee,  it  was  argued,  that  it  is 

reasonable  to  infer  an  intention  in  the  testator,  that  the  estate  to  be  taken 

by  the  issue  in  default  of  appointment,  shall  be  estates  in  fee  also.     Now, 

we  consider  that  case  distinguishable  from  the  present  in  this  respect, 

that  instead  of  there  being,  as  here,  a  general  intention  apparent  on  the 

will,  to  give  an  estate  tail  to  the  issue,  there  was  there  a  general  intention 

apparent  to  give  them  a  fee.     '*  The  words  of  the  will  (says  Lord  Ellen- 

'<  borough   in   pronouncing  judgment)  according  to  the  common  and 

*<  ordinary  use  of  them,  most  distinctly  give  a  fee.**     He  then  proceeds  to 

hold,  that  in  such  a  case  a  power  to  appoint  ^<  in  such  manner  and  form  ** 

as  the  parent  shall  think  fit,  authorises  him  to  appoint  a  fee ; — whereas 

here,  having  ascertained  the  general  intent  to  have  been,  to  give  an  estate 

tail,  we  are  bound  to  hold  that  general  intent  to  be  unaffected  by  the 

particular  intent  (even  if  it  exists),  to  empower  Robert  to  defeat  the 

former  by  appointing  in  fee. 

We  were  pressed  with  the  doctrine,  that  the  use  of  the  word  << estate," 
in  conjunction  with  the  words  **  right,  title,  and  interest,"  which  were  in 
the  devise  to  the  issue,  was  tantamount  to  a  devise  to  the  issue  and 
their  heirs ;  and,  according  to  the  case  of  Lees  v.  Moseley^  such  a  devise 
carries  the  fee  to  the  issue.  In  that  case,  however,  the  devise  was  to  the 
issue  and  "  their  respective  heirs  " — terms  in  their  own  nature  importing 
an  estate  in  fee,  and  shewing  a  general  intention  to  confer  such  an  estate ; 
and  the  Court  held  that  there  was  nothing  in  the  will  to  countervail  that 
general  intent. 

Then  as  to  the  use  of  the  word  *^  estate,"  the  case  of  Doe  dem. 
BonsaU  v.  Harvey  is  an  authority  to  shew,  that  although  this  word  may 
often  import  a  fee,  without  superadded  words  of  limitation  being  annexed 
to  the  object  of  the  devise ;  yet,  where  the  testator  ultimately  disposes 
of  the  whole  fee,  the  word  <<  estate  "  may  thereby  be  satisfied,  and  it  is 
not  necessary  to  hold  that  by  force  of  this  word,  the  fee  is  carried  to  any 
of  the  intermediate  devisees.  Now,  to  apply  this  here,  the  fee  is  ulti- 
mately limited  to  the  testator's  son  Marcus,  which,  according  to  Doe  dem. 
BonsaU  v.  Harvey^  satisfies  the  word  <<  estate,"  making  it  unnecessary  to 
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E.  T.  1842. 
CommonPleat. 


hold  that  it  carried  the  fee  to  the  issue  of  Robert,  or  that  the  general 
intent  of  the  testator  to  create  an  entail  in  his  son  Robert,  should  be 
defeated  by  the  use  of  this  word. 

Finally,  it  was  relied  on,  on  behalf  of  the  defendants,  that  even  sup- 
posing the  plaintiff's  construction  of  the  will  to  be  established,  that  is  to 
say,  that  Robert  took  an  estate  tail,  with  remainder  to  Marcus  in  fee, 
yet,  that  as  the  remainder  in  fee  was  after  an  estate  tail  in  possession,  the 
judgment  against  Marcus  did  not  attach  upon  it.  This  point  was  argued 
without  objection  on  the  part  of  the  plaintiffs,  although  upon  the  bill  of 
exceptions  we  do  not  consider  that  it  was  open  to  the  defendants  to  raise 
it;  yet,  even  if  it  were,  the  case  of  Giffard v, Barber y  cited  from  Vtner's 
Abridgement^  appears  to  us  to  answer  the  objection.  The  exceptionsy 
therefore,  must  be  overruled,  and  judgment  entered  up  for  the  plaintiffs. 


Overrule  the  exceptions. 
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1842. 
Queen*tBench. 


Lessee  FENTON  v.  MOTHERWELL. 
CQueen^s  Bench.) 

Me.  Abmstbong,  Q.  C,  appeared  and  stated  that  he  had  obtained,  in 
the  ptevious  Term,  a  conditional  order  to  set  aside  a  verdict ;  that  an 
affidavit  bad  been  filed  on  the  other  side,  but  no  person  having  appeared 
to  shew  cause  against  the  conditional  order,  he  now  applied  to  the  Court 
to  have  it  mades  abolute. 

Pw  Curiam. 

We  cannot  grant  your  motion  until  you  have  served  notice  for  that 
purpose ;  but  we  will  strike  out  the  case,  with  costs,  leaving  it  to  the 
opposite  party  to  take  any  further  proceeding  they  may  think  proper. 


Eader  Term. 

Where  an  affi- 
davit has  been 
filed  a 


a^^st  a  coD- 
diLiona]  order, 
but  no  Counsel 
appeared  to 
shew    oaose^ 
the  Court  will 
not.  without 
notice   to   the 
oppoiite  party, 
make  the  order 
ahflolute* 


THOMAS  SAVAGE, 
Lessee  of  WILLIAM  DAVIS  and  ELIZABETH  DAVIS, 

V, 

ROBERT  DAVIS. 


Aoril^A 
Mayi 


April  20. 


Ejectment  on  the  title.     This  case  was  tried  before  Pennefather,  B.,  In   1897,  A. 

tX  the  last  Summer  Assizes  of  the  county  of  Wexford.     From  the  evi-  ^^"^aT^ 

deuce  given  on  behalf  of  the  plaintiff,  it  appeared,  that  by  lease  bearing  'Q*— habendum 

date  the  1st  of  December  1827,  James  Browne  demised  certain  lands  to  twentv-one 

John  Davis,  his  heirs,  &c.,  for  a  life  still  subsisting  and  a  term  of  seven-  ye*"*    The 

teen  years  concurrent,  which  lease  contained  the  following  clause  :-^  a  proWso  that 

"Provided  always,  and  these  presents  are  on  this  express  condition,  and  *^     '  J*'?j^"* 

"  it  is  hereby  declared  and  agreed  by  and  between  the  said  parties  hereto,    sip  or  sublet 

•  without  con- 

sent, under  the 
hand  and  seal  of  A.,  his  heirs  or  assigns,  the  lease  should,  at  the  election  of  A.,  his 
heirs,  &0m  he  utterly  void.  6.,  in  1829,  bj  indenture,  in  consideration  of  a  mairiaffe 
between  C.  and  E.  and  of  the  sum  of  £30  as  a  marriage  portion,  conveyed  said  lands  m 
these  words :  "  Hath  granted,  bargained,  sold  and  confirmed,  and  doth  graut,  bargain 
and  confirm  unto  C,  his  well-beloved  son,  the  full  one-half  of  said  lands ;  &e  one-hau  of 
said  lands  to  be  held  and  enjoyed  during  the  life  of  6.  and  M.  his  wife ;  but  when  it  may 
please  Grod  to  call  the  said  B.  and  M.,  then,  at  their  death,  the  whole  farm  to  devolve 
to  C,  his  heirs,  &c."  This  indenture  was  executed  in  the  interval  between  the  two 
Subletting  Acts,  and  without  the  consent  of  the  lessor,  but  it  was  subsequently  ratified 
bv  his  heir.  The  heir  was  a  minor  at  the  time  he  ratified : — Heldy  first,  that  the  deed 
of  1829  was  valid  as  a  coveftant  to  stand  seized,  Held^  secondly,  that  the  assignment  was 
void  under  the  operation  of  the  Subletting  Act,  unless  confirmed  by  landlord,  his  heirs, 
&c.  Heldy  thirdly,  that  under  the  provisions  of  7  G.  4,  c.  29,  the  ratification  by  the  heir, 
although  a  minor  at  the  time  of  the  ratification,  was  sufficient. 

2  z 
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Queen*sBench, 

*■        ,    .-' 

Lessee   of 

DAVIS 

r. 

I>AVI8. 


E.  T.  1842.  ^<that  if  the  said  John  Davis,  his  heirs,  &c^  do  or  shall,  at  any  time 
<*  during  the  said  term  hereby  demised,  give,  grant,  demise,  let,  sell,  assign, 
"  set  over,  mortgage  or  otherwise  part  with,  or  cause  or  procure  to  be 
*'  given,  granted,  demised,  let,  assigned,  sold  or  set  over,  or  otherwise 
"  parted  with,  either  by  act,  deed,  permission  or  sufferance,  or  by  act  or 
"operation  of  Law,  the  present  indenture  of  lease,  or  the  premises 
^'  thereby  demised,  or  any  part  thereof,  or  his  or  thei^  estate,  term  or 
*'  interest  therein,  unto  any  person  or  persons  whatsoever^  without  the 
"  special  license  or  consent  of  the  said  James  Browne,  his  heirs  and 
**  assigns  first  had  and  obtained  under  his  or  their  hand  and  seal  for  that 
"  purpose ;  then  and  in  such  case,  these  presents  and  the  grant  or  demise 
"hereby  or  intended  to  be  hereby  made,  and  the  estate  and  interest 
"  intended  to  be  hereby  granted,  shall,  at  the  election  of  the  said  James 
"  Browne,  his  heirs  or  assigns,  immediately  thereupon  cease,  determine, 
"  and  be  utterly  void  to  all  intents  and  purposes  whatever ;  and  it  shall 
"  be  lawful  for  the  said  James  Browne,  his  heirs  and  assigns,  from  thence- 
'^  forth  and  immediately  thereafter  in  and  upon  the  said  premises,  or  any 
**part  thereof  in  the  name  of  the  whole,  to  re-enter,  and  the  same  to 
"  have  again,  re-possess  and  enjoy  as  if  these  presents  had  not  been  made, 
"  any  thing  herein  contained  or  implied  to  the  contrary  thereof  in  any- 
"  wise  notwithstanding." 

By  indenture  bearing  date  the  2nd  of  December  1829,  being  a  settle- 
ment executed  on  the  marriage  of  William  Davis  and  Elizabeth  Leeson, 
the  lessors  of  the  plaintiff,  after  reciting  the  said  lease,  it  was  witnessed, 
in  consideration  of  a  marriage  intended  to  be  solemnized  between  the 
said  William  Davis  and  Elizabeth  Leeson,  and  in  consideration  of  the  sum 
of  £30  as  a  marriage  portion,  the  said  John  Davis  hath  granted,  bar- 
gained, sold  and  confirmed,  and  did  grant,  bargain,  sell  and  confirm  to  the 
said  William  Davis,  his  well  beloved  son,  the  full  one-half  of  the  said 
lands:  the  one-half  of  said  land  to  be  held  and  enjoyed  during  the 
natural  life  of  the  said  John  Davis,  and  also  the  natural  life  of  Mary 
Davis,  wife  of  the  said  John  Davis ;  but  when  it  may  so  please  God  to 
call  the  said  John  Davis  and  the  said  Mary  Davis,  then,  at  their  death, 
the  whole  farm  already  mentioned  to  devolve  to  him  the  said  William 
Davis,  his  wife,  his  heirs,  executors,  administrators  and  assigns,  during  the 
term  of  said  lease,  viz.,  twenty-one  years  or  during  the  natural  life  of 
John  Godkin,  the  life  specified  in  said  lease.  This  settlement  was  exe- 
cuted without  the  consent  of  James  Browne,  which  consent  was  requisite 
by  the  non-alienation  clause  in  the  lease  of  1827;  but  the  following 
indorsement  by  the  son  and  heir  of  James  Browne,  the  lessor,  appeared 
on  the  settlement : — "  I,  Joseph  Browne,  eldest  son  and  heir-at-law  of 
"  James  Browne,  late  of  Knocklow,  deceased,  the  lessor  in  a  certain  lease 
"  bearing  date  September  1st  1 827,  made  between  said  James  Browne 
"  of  the  one  part,  and  John  Davi^i  of  the  other  part  and  which  lease  is 
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DAV18 
DAVIS. 


^<  recited  in  the  withio  deed,  do  hereby  consent  to  the  assignment  or  sub-  E.  T.  1842. 
"  letting  of  said  lands  within  mentioned,  and  in  manner  within  mentioned,  Q««^[*«w«^*' 
**  and  do  hereby  ratify  such  assignment  or  subletting  as  aforesiud,  testified  Lessee  of 
<«by  my  signing  and  sealing  hereof,  this  3rd  day  of  January  1840. 

(Signed)  «J.  Bbowne.'* 

It  further  appeared  that  Joseph  Browne,  at  the  time  of  the  execution 
of  this  indorsement,  was  a  minor ;  and  that  John  Davis,  the  lessor  in  the 
original  lease,  and  Mary  Davis  his  wife,  were  both  dead.  The  lessors  of 
the  plaintiflf  were  in  possession  of  one  moiety  of  the  lands  under  the  deed 
of  1829 ;  and  upon  the  decease  of  John  Davis  and  his  wife,  they  had 
brought  this  ejectment  for  the  other  moiety. 

The  plaintiflf  having  closed  their  case.  Counsel  for  the  defendant 
caUed  upon  the  learned  Judge  to  nonsuit  the  plaintiflfs  or  to  direct 
a  verdict  for  the  defendant ;  first,  upon  the  ground  that  the  set-' 
tlement  of  September  1829  not  containing  a  recital  of  lease  for  a 
year,  and  being  otherwise  informal,  did  not  pass  a  freehold,  and  that, 
therefore,  the  lessors  of  the  pluntiflf  took  nothing  under  it ;  secondly, 
that  the  lease  of  the  1st  of  September  1827  was  made  in  the  interval 
between  the  two  Sub-letting  Acts,  and  as  it  contained  a  clause  against 
alienation,  save  with  consent  as  therein  mentioned;  and  the  settlement  on 
the  marriage  of  William  Davis  and  Elizabeth  Leeson  being  executed  with- 
out the  consent  of  the  landlord — ^the  ratification  of  Joseph  Browne  having 
been  subsequently  obtained,  and  whilst  he  was  a  minor,  and,  therefore, 
incapable  of  confirming  the  settlement, — that  the  settlement  was  void. 
The  learned  Judge  refused  to  nonsuit  the  plaintiflf^  or  direct  a  verdict  for 
the  defendant,  but  directed  the  Jury  to  find  a  verdict  for  the  plaintiflf, 
by  consent,  reserving  liberty  for  the  defendant  to  have  it  set  aside  and  a 
nonsuit  entered,  or  a  verdict  for  the  defendant  if  the  points  should  be 
ruled  in  his  favour. 

A  conditional  order  for  that  purpose  having  been  obtained  by  Counsel 
for  the  defendant  in  last  Michaelman  Term,— 


Mr.  Hatchettf  Q.  C,  with  whom  was  Mr.  Swariy  now  shewed  cause. — 
As  to  the  first  objection,  admitting  that  this  deed  cannot  operate  to  pass 
the  freehold  by  lease  and  release,  it  not  containing  a  lease  for  a  year, 
yet  it  is  good  as  a  covenant  to  stand  seized ;  it  purports  to  be  a  contract 
in  consideration  of  marriage  and  blood, — and  also  for  a  money  consi- 
deration ;  this  is  sufficient  to  pass  the  estate  to  the  uses  of  the  grantees. 
The  word^ran^  will  also  operate  to  pass  the  estate  as  a  covenant  to  stand 
seized.  As  to  the  second  objection,  whether  the  deed  ef  1829  was  a 
breach  of  the  clause  against  sub-letting  in  the  lease  of  1827,  it  b  con« 
tended  that  there  has  been  a  forfeiture  of  this  lease  by  the  deed  of  1829, 
that  deed  having  been  executed  without  the  consent  of  the  lessor;  but 
thb  objection  b  of  no  force,  for  the  landlord  has  received  rent  from  the 
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£•  T.  1842.  graotees  named  iq  the  deed  of  1829>  which  is  a  sufficient  assent  within 
QueeiCtBench,  \\^  terqos  of  the  proviso ;  and  the  subsequent  ratification  by  his  son  and 
XeMM  </  heir-at-law,  strengthens  that  presumption.  But,  even  suf^sing  the  ob- 
jection valid,  the  huidlord  is  the  only  person  who  can  take  advantage  of 
it ;  it  is  a  voidable  act  and  not  absolutely  void,  for  it  can  only  be  avoided 
by  the  act  of  the  lessor  if  he  elect  to  do  so,  therefore,  until  he  make  this 
election,  this  assignment  must  stand  good ;  Z)otfdem.  i9ryanv.J%ifiAt(a). 
As  to  the  objection,  that  this  assignment  is  contrary  to  the  provisions  of 
the  Sub-letting  Acts,*  this  deed,  having  been '  executed  in  the  interval 
between  the  passing  of  the  two  Sub-letting  Acts,  is  subject  to  the  pro- 
visions of  the  first  Act,  for  section  10  of  the  latter  Act  provides  that  aU 
leases  executed  during  that  period  shall  be  subject  to  the  provisions  of 
the  former  Act.  The  3rd  section  of  the  first  Act  t  provides  two  modes 
for  making  valid  such  assignment,  either  by  the  landlord  or  his  heirs,  kc^ 
being  a  party  to  such  deed,  or  by  his  or  their  indorsement  on  such  deed, 
ratifying  or  confirming  the  same ;  this  last  provision  of  the  Act  has  been 


(a)  4  B.  &  Al.  401. 
'  7  6.  4,  o.  so ;  3  TT.  4.  c.  17. 


t  7  G.  4,  0. 29,  8. 3,  enactB—'*  That  where  lands  or  tenements  in  Irebnd  shall  be 
<<  held  by  yirtue  of  any  lease  or  agreement  for  a  lease,  which  shall  be  executed  or  . 
'*  entered  into  at  any  time  after  the  first  of  June  1826,  not  containing  a  clause  expressly 
«  andiorising  and  empowering  the  lessee  or  tenant  to  assign  or  sub-let  (other  than  a 
"  lease  for  a  term  of  ninety-nine  years  or  upwards,  or  a  lease  for  lires  or  years  widi  a 
*'  covenant  for  perpetual  renewal,  or  a  lease  held  immediately  under  any  persons  or 
"  bodies  corporate  or  ecclesiastical,  or  held  under  any  person  or  persons  deriving  from 
<<  the  immediate  lessee  of  such  persons  or  bodies  corporate  or  ecclesiastical,  with  a 
*'  totiei  fuoHes  covenant  for  renewal),  it  shall  not  be  lawful  for  such  lessee  or  tenant, 
^*  his  or  their  heirs,  executors,  administrators,  or  assigns  to  assign  or  sub-let,  either 
"  by  written  instrument  or  otherwise,  any  such  lands  or  tenements,  or  any  part  thereof, 
^*  without  the  express  consent  of  the  lessor  or  eontracting  party  in  suoh  lease  or 
'^  contract,  his  or  their  heirs,  executors,  administrators,  or  assigns,  testified ; — where 
'*  such  assignment  or  sub-letting  shall  be  by  deed  or  written  instrument,  or  by  his  or 
**  their  being  a  party  to  and  signing  and  sealing  such  deed  or  written  instrument,  or 
**  by  his  or  their  written  indorsement  on  snch  deed  or  instrument,  ratifying  or  confirm- 
'<iag  the  same;  or  where  such  assignment  or  sub-letting  shall  not  be  by  deed  or 
**  written  instrument,  testified  by  his  or  their  consent  in  writing ;  and  every  audi 
"  assignment  or  sub-letdng,  and  every  lease,  deed  or  instrument,  or  other  agreement 
^'  or  proceeding,  whereby  such  assignment  or  sub-letting  shall  be  made  without  such 
"  consent  as  aforesaid,  and  testified  as  aforesaid,  shall  be  and  be  deemed  wholly  void 
"  and  invalid  to  all  intents  and  purposes  whatsoever ;  any  law,  statute,  or  usage  to  the 
*' contrary  in  anyvrise  notwithstanding,  unless  such  consent  shall  be  endorsed  or 
« executed  in  writing  as  aforesaid ;  and  that  in  any  proceeding  in  Law  or  Equity 
'*  relating  to  such  assignment  or  sub-letting,  the  party  so  assigning  or  sub-letting,  or 
"  the  party  to  whom  such  assigning  or  sub-letting  shall  be  made,  or  attempted  to  be 
<<  made,  shall  not  be  entitled  to  avail  himself  of  any  construction  or  parol  waiver  of  the 
'^  benefit  of  diis  Act,  by  or  on  behalf  of  such  lessor  or  contracting  party. 
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complied  wUh,  for  we  have  the  ratificatioD  by  indoraemeDi,  confirmiDg  vhal 
l^«s  been  akeady  done.  But  then,  it^issaid,  that  supposing  an  indorseMaiift 
by  th#  heir  of  the  lessor  were  a  sufficient  ratification  undef  the  provisions 
of  ijm  Act,  yet  he  being  an  infant  at  the  time  when  he  executed  such 
(J9ed>  it  waa  absolutely  void :  although  an  infant  cannot  do  any  act  to  his 
diwdvaotag^,  yet  he  may  execute  a  lease  which  would  be  for  his  benefit, 
and  such  will  not  be  void,  but  merely  voidable  at  bis  election ;  KeUe^fs 
cai<9  (a) ;  Zimch  ▼•  Par$on9  (b).  In  Com  Dig.  \\U  Et^nty  c  %  it  is 
Viid  down  that  a  lessee  cannot  in  any  case  avoid  a  lease  on  account 
pf  ih»  lessor's  infancy,  therefore  not  void :  af,  therefore,  an  in^t  can 
^yecMte  a  lease,  he  may  also  confirm  it;  and  the  lessee  or  person  claiming 
under  him  cannot  object* 


E.  T.  1842. 
Queen'sBeneh. 


Mr.  Brewiter,  d,  C,  and  Mr.  George,  contra, — This  ejectoient  has 
been  brought  to  recorer  a  moiety  of  the  lands  contained  in  the  lease  of 
1827 :  as  to  the  other  moiety  there  is  no  dispute ;  it  passed  to  the  lessors 
of  the  plaintiff  by  the  words  of  the  deed,  which,  as  to  that  nu>iety,  are 
sufficient  to  operate  as  a  covenant  to  stand  aeized :  we  do  not  contend  that 
the  word  ^*g9*ant'*  is  not  sufficient  for  that  purpose,  but  ^^grjunt"  is 
confined  expressly  to  that  moiety ;  for,  in  the  first  part  of  the  deed,  John 
Davis  in  consideration,  &c.,  grante,  &C.,  one  moiety  to  WiUi^  Davis 
(the  lessor  of  the  plaintiff);  and  after  the  decease  of  John  Davis  and 
wife,  ihe  whole  farm  is  to  "  devolve "  to  him,  the  said  WiUian  Davis, 
his  wife,  heirs,  executors,  administrators  and  assigns.  On  this  latter 
clause,  the  lessors  of  the  plaintiff  claim  to  be  entitled  to  the  entire  of  ihe 
lands ;  now,  the  word  ^  devolve "  cannot  pass  any  title  to  the  estate  ;  it 
is  not  a  covenant,  nor  a  grant ;  it  amounts  to  nothing  but  an  equitable 
contract,  if  any  thing  at  all ;  it  passes  no  estate  to  entitle  a  party  to  bring 
an  ejectment ;  and,  so  far  as  the  term  for  years  is  concerned,  there  can 
be  no  covenant  to  stand  seized,  for  the  Statute  of  Uses  will  not  execute 
it.  The  next  question  arises  upon  the  first  Sub-letting  Act,  and  under 
that  Act,  we  contend,  this  assignment  is  absolutely  void.  The  argument 
on  the  other  side,  that  by  the  stipulations  in  the  lease  it  could  only  be 
avoided  at  the  election  of  the  lessor,  can  have  no  force,  for  these  words 
cannot  vary  the  Act  of  Parliament ;  for  if  this  assignment  could  only  be 
avoided  by  the  election  of  the  bndlord,  according  to  the  terms  of  the 
proviso,  the  rights  of  the  tenant  would  be  thereby  enlarged— contrary  to 
the  provisions  of  the  Act,  which  clearly  incapacitated  the  tenant  from 
assigning.  This  case,  therefore,  may  be  argued  on  the  provisions  of  the 
Act,  independent  of  this  proviso.  The  third  section  of  that  Act  precludes 
the  tenant  assigning  or  subletting,  unless  the  lease  contun  a  clause  ex- 
pressly authorising  him  so  to  do  :  this  lease  gives  no  such  authority,  and 


(a)  Cro.  Jac.  320. 


(b)  3  Burr.  1794. 
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£.  T.  1842.  no  acquiescence  of  the  laDdlord,  by  receipt  of  rent  or  otherwise^  will 
Queen's  Bench,  amount  to  a  waiver  of  the  provisions  of  the  statute  ;  Tro^  v.  Kirk  (a). 
Lessee  </  It  was  not  the  policy  of  the  law  to  make  such  assignments  voidable,  but 
that  they  should  be  totally  inoperative.  But  assuming  the  assignment 
here  was  only  voidable,  has  there  been  such  a  ratification  of  it,  as  the 
Legislature  contemplated?  To  make  it  such  a  ratification,  the  Act  onisl 
be  one  that  will  completely  ratify  and  confirm  ;  it  must  be  eju$dem  gene-- 
rii  with  the  consent ;  both  must  be  podtive  Acts.  The  infant  here  may 
avoid  this  Act  when  he  attains  his  age ;  and  surely  the  Legislature  never 
contemplated  that  the  ratification  should  subsist  to-day,  and  be  annulled 
to-morrow :  besides,  the  ratification  should  be  done  in  a  reasonable  time, 
and  not  at  such  a  distance  of  time  as  would  divest  the  interest  of  the 
parties.  It  is  a  principle  of  kw,  that  the  act  of  an  infant  must  be  capable 
of  delivery,  and  that  he  can  only  do  a  voidable  act  for  his  benefit ;  Bing. 
Inf.  p.  6.  This  act  will  not  operate  for  the  benefit  of  the  infsnt,  for  by  it  he 
deprives  himself  of  a  remedy  against  the  land — he  loses  his  power  of  dis- 
tress, for  the  5th  section  of  the  Act  provides,  that  where  the  tenant  sublets 
with  consent  of  the  landlord,  such  tenant's  receipt  for  the  rent  to  his  sub- 
lessee, shall  operate  as  an  acquittal  against  the  lessor  and  all  deriving  under 
him.  Here  is  a  positive  injury  to  the  infant,  and,  therefore,  the  act  is 
void  altogether. 


,  Mr.  Swan^  in  reply. — Although  the  acts  of  an  infant  are  voidable  by 
himself,  yet  they  are  valid  as  against  all  the  world  (&)•  This  ratification 
is  good  until  annulled,  which  must  be  done  by  the  infsnt  himself,  and 
cannot  be  done  by  a  third  party.  In  Zouch  v.  Partans  it  was  held  that 
any  act,  having  even  the  semblance  of  benefit  to  an  infant,  was  voidable, 
not  void.  Deeds,  otherwise  insufficient,  have  been  held  good  as  a  cove- 
nant to  stand  seized,  to  avoid  an  injury  to  the  party ;  Doe  dem.  MUbum 
Y.Salkeld(c). 

May  2.  BuBTON,  J.,  on  this  day  delivered  judgment. 

After  stating  the  facts  of  the  case  his  Lordship  said — The  first  question 
is,  whether  the  deed  of  1829  can  operate  so  as  to  give  a  legal  estate  to 
the  lessors  of  the  plaintiff;  that  is,  as  a  covenant  to  stand  seized,  and  we 
are  of  opinion  that  it  does  so  operate ;  we  think  that  this  deed  passes  the 
freehold  estate  in  these  lands,  and  for  that  reason  this  point  must  be 
ruled  in  favour  of  the  lessors  of  the  plaintiff.  The  next  question  is,  whether 
the  assignment  is  void,  although  the  head  landlord  takes  no  part  in  the 
avoidance  of  it ;  and  we  are  of  opinion  that  it  is  void  under  the  statute^ 
unless  the  lessor,  his  heirs  or  assigns,  confirm  iU     The  next  question  is, 


(a)  Al.&Na.326. 


(b)  Co.  Lit  172,  a. 


(c)  WiUw,  678. 


Digitized  by 


Google 


CASES  AT  LAW, 


359 


DAVIS 

r. 

DAVIS. 


whether  there  is  a  sufficient  ratification  under  the  provisions  of  the  Sub-    £.  T.  184JS* 

letting  Act,  to  prevent  the  avoidance  of  the  assignment ;  or  whether,    ^*'''*^^ 

having  been  made  by  an  infant,  it  amounts  to  a  nullity.      I  apprehend  it       Lestee  of 

is  perfectly  clear,  if  the  question  arose  where  there  was  no  such  statute  as 

the  present  in  existence,  and  that  this  ratification  had  been  made  in  the 

same  manner  as  in  the  present  instance,  that  this  ratification  would  not 

be  actually  null  and  void,  but  only  voidable,  at  the  age  of  twenty-one 

years.     It  is  a  ratification  under  the  hand  of  the  heir,  and  with  his  signa- 

nature  to  it ;  and  the  lease  appears  from  its  covenants  and  reservations, 

to  be  for  the  mutual  advantage  of  both  the  lessor  and  lessee.     I  think, 

therefore,  if  there  had  been  no  such  Act,  the  ratification  would  have  been 

good.     The  question  then  arises,  what  is  the  effect  of  the  statute  ?     It  is 

admitted  that  this  ratification  is  good  at  common  law ;  but  it  is  said,  in 

order  to  satisfy  the  statute,  the  ratification  must  be  absolute.      Now,  the 

words  of  the  statute  do  not  import  that  necessity ;  nor  do  they  exclude 

such   provisional  or  conditional  ratification :   undoubtedly  the  statute 

might  have  provided  that  a  ratification,  otherwise  than  absolute,  should 

be  insufficient ;  but,  although  the  statute  might  have  done  this,  yet  it  has 

not  done  so.     I  do  conceive  that  the  Court,  although  it  may  construe 

ambiguous  words,  and  give  them  effect  on  a  consideration  of  the  policy  of 

the  Act,  yet  it  cannot  introduce  a  provision  of  its  own,  on  the  suggestion 

that  it  is  acting  on  the  policy  of  the  statute.      But  another  consideration 

is,  I  think,  decisive  of  the  matter ;  the  Act  only  extends  to  cases  where 

the  lease  does  not  contain  a  clause  in  restndnt  of  alienation  ;  now,  this  is 

a  lease  containing  a  clause  against  alienation  on  certain  terms  ;  there  is 

no  foundation  to  say  that  in  the  case  of  a  person  who  can  make  a  lease 

containing  a  clause  authorising  alienation,  he  cannot  execute  a  ratification 

of  this  kind.     I  think,  also,  it  is  too  much  to  take  it  for  granted,  or  to 

presume  that  the  policy  of  the  Act  is  of  the  nature  contended  for.     We 

must,  therefore,  hold  that  the  ratification  b  sufficient. 


Pebbin,  J. 

I  concur  in  the  judgment  of  the  Court;  but  I  wish  to  add — as  it  was 
strenuously  contended  that  this  assignment  could  not  operate  as  a  cove- 
nant to  stand  seized,'  or  convey  a  legal  estate,  and  that  it  was  merely  an 
equitable  instrument — that  I  think  the  case  of  Doe  v.  Salkeld,  cited  by 
Mr.  Swan,  is  exactly  in  point ;  and  in  Sheppard*8  Touchstoney  161,  tit. 
Covenant^  it  is  said,  that  a  covenant  doth  sometimes  make  a  transmutation 
of  a  property  and  possession  of  things,  as  in  case  of  a  covenant  to  stand 
seized  of  land  to  uses.  There  can  be  no  doubt  that  this  is  a  good  cove- 
nant to  stand  seized,  and  conveyed  the  freehold  to  the  lessors  of  the 
plaintiff. 

Allow  the  cause  with  costs. 


Digitized  by 


Google 


E.  T.  1842. 

Queen* 8  Bench. 


Aprii  25,  27. 


360  CASES  AT  LAW. 


Lessee  of  PATRICK  M'AULEY,  and  several  others, 
CHARLES  MOLLOY,  and  others. 


In  an   eject-   E«JCTMENT  on  the  title This  case  Was  tried  before  Foster,  B.,  at  the 

ment  on  the  r^ 

title,  the  de-   last  Spring  Assizes  of  the  county  of  Westmeath.      The  declaration  con- 

diu^tion  tained  three  demises.      The  first  demise  (the  only  one  on  which  any 

stoted,  that       question  arose)  stated,  that  Patrick  M'Auley  and  fourteen  other  persons 

had>ifi^^aDd   named  therein,  on  the  9tfa  day  of  January  1841,  jointly,  and  severalfy 

teveraUy  de-     demised  the  premises  described  in  the  declaration  to  the  plaintiff,  and 

mued  «c.,  and 

at  the  trial  it   concluded  in  the  usual  fdtm. 

Se  ^le^'  tide       '^  appeared  in  evidence,  that  at  th&  time  of  the  demise  as  laid  iti  the 

to  the  premises   ejectment,  six  of  the  lessors  of  the  plaintiff  were  dead  ;  that  the  legal 

was  vested  in   ^ate  was  vested  in  one  only  of  the  remaining  nine,  and  that  he  alone 

one  only  of        ||g(]  i\^\q  (q  (h^  premises  in  question.     Counsel  for  the  defendants  called 

uiose  persons. 

Held  &at  this   npon  the  learned  Judge  to  non-suit  the  plaintiff,  upon  the  ground  that 

bad^*notbeinff   ***®'^  ^'^  *  variance  between  the  title  stated  in  the  declaration  and  the 

consistent  with    title  proved,  which  his  Lordship  refused  to  do,  but  let  the  case  go  to  the 

ved ;  and  Sat   ^"T  "P^"  ^^®  dvidence  genei^lly,  upon  consent,  reserving  liberty  to  the 

Ae  plwntiff      defendants  to  apply  to  the  Court  above  to  set  aside  the  verdict  and  have 
should  be  non-  .  ,       r«i      ,         *        ,  i.       •       .  ,     .« 

suited.  a  non  suit  entered.     The  Jury  found  for  the  plaintiff. 

A  conditional  order  having  been  obtained  to  set  this  verdict  aside,  and 

have  a  non-suit  entered. — 

Mr.  Plunkettf  with  whom  was  Mr.  Macdonaghy  no^  shewed  cause. — 
The  question  In  this  case  is,  whether  the  demise  is  sufficient  to  support 
the  title  that  was  proved  at  the  trial  At  the  time  the  demise  was  kid  in 
the  ejectment,  six  of  the  lessors  of  the  plaintiff  were  dead ;  it  therefore 
could  not  be  a  joint  demise,  and  we  went  to  trial  treating  tt  as  a  several 
demise :  the  defendants  not  having  called  upon  us  to  amend,  we  had  the 
option  of  treating  it  as  a  several  demise ;  and  it  having  been  shewn  to  be 
an  impossible  demise  as  to  all,  it  remained  a  several  demise  as  to  those 
remaining.  By  the  terms  of  the  consent  rule,  the  defendants  are  pre- 
cluded from  making  the  objection,  for  they  thereby  admit  the  power  of 
the  lessors  of  the  plaintiff  to  make  such  demise  as  is  stated  in  the  decla- 
ration, Doe  dem.  Poole  v.  Errington  (a) ;  and  this  being  merely  a  defective 
statement  of  title,  not  a  statement  of  defective  title,  it  is  no  ground  of 
non-suit.    Doe  dem.  Parsons  v.  Heather  (6).    This  form  has  been  fre- 

(a)  3  Nev.  &  M.  652  note;  S.C.  1  Ad.  &  £.  750. 
(b)  8  M.  &  W.  168. 
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quently  used  without  any  objection  being  taken,  and  it  would  save  the 
great  inconvenience  and  expense  attendant  upon  the  old  form  of  pro- 
ceeding. 

Mr.  SnUtlh  Q-  C.>  and  Mr.  Battershy^  for  two  of  the  defendants,  and 
Mr.  Berwick^  Q.  C,  and  Mr.  Whiteside^  for  Charles  Molloy  the  other 
defendant. 

If  such  pleading  as  this  were  allowed,  it  would  have  the  effect  of  mis- 
leading the  defendants,  and  would  also  be  very  inconvenient ;  for  if  the 
plaintiff  may  join  fifteen  persons  in  one  demise,  and  is  only  bound  to 
prove  title  in  one  of  them,  on  the  same  principle  he  may  join  an  unlimited 
number  of  persons,  and  the  defendant  will  be  compelled  to  meet  the 
separate  claim  of  each  of  those  several  plaintiffs ;  but  independent  of  this 
argument  ab  inconvenienti  this  mode  of  pleading  cannot  be  sustained  on 
any  legal  principle,  AMlin  v.  Parkin  (a).  In  BuUei^s  N.P,  107,  it  is 
stated,  if  there  be  several  lessors,  and  you  lay  in  the  declaration  quod 
demiseruntf  you  must  shew  in  them  such  a  title  that  they  might  demise 
the  whole ;  Mantle  v.  WoUington  (6),  Treporfs  Case  (c),  and  from  the 
case  of  Doe  dem.  Poole  v.  Ei^rington^  cited  on  the  other  side,  it  is  clear 
from  the  argument  in  the  note  to  that  case,  that  this  ejectment  cannot 
be  sustained.  In  Doe  dem.  Blight  v.  Pett  (d)y  it  was  held  that  a  joint 
demise  could  not  be  supported  as  the  several  demise  of  one  or  more  of 
the  lessors  whose  title  was  proved  at  the  trial.  The  consent  rule  admits 
no  title  in  the  lessors  of  the  plaintiff;  that  rule  is  established  merely  for 
the  purpose  of  enabling  the  party  to  come  before  the  Court  on  the  merits, 
Oates  v.  Brydon  («),  Right  dem.  Lewie  v.  Beard  (/).  The  plaintiff  must 
plead  according  to  the  legal  effect  and  operation  of  the  instrument  on 
which  he  relies ;  and  the  legal  estate  having  been  shewn  to  be  in  one 
only  of  the  lessors  of  the  plaintiff,  this  demise  can  only  operate  as  his 
demise,  and  the  confirmation  of  the  others,  and  as  such  is  not  sustain- 
able ;  Doe  dem.  Barney  t.  Adams  (g) ;  Adams  Eject*  210. 

Mr.  Macdonaghm  reply. — The  defendants  having  entered  into  the  con- 
sent rule,  the  effect  of  it  as  an  admission  of  the  title  proved  by  the  party 
at  the  trial,  and  this  must  be  considered  as  a  joint  demise  by  all,  and  the 
several  demise  of  each  of  the  lessors  of  the  plaintiff.  They  are  exclu- 
ded from  taking  advantage  of  this  by  their  conduct  at  the  trial,  for  they 
there  admitted  they  were  tenants  to  one  of  the  lessors  of  the  plaintiff, 
and  they  cannot  now  after  such  admission  call  upon  him  to  prove  his  title. 

Cur.  ad.  vult. 

Burton,  J.,  on  this  day  delivered  judgment  of  the  Court. 

In  this  case  certain  objections  had  been  taken  at  the  trial  before 


E.  T.  1842. 
Queen's  Bench. 


(a)  2  Burr.  667. 
(<-)  6  Co.  14.  6. 
(#)  S  Burr.  1897. 


(g)  2  Cr.  &  Jer.  232. 


(6)  Cro.  Jse.  166. 
(d)  11  Ad.  &  £.  853. 
(/;  13  Ewt,  210. 

3  ▲ 


Afrril27. 
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E.  T.  1842. 
Queen's  Bench. 

II*AULET 
IIOLI.OT* 


BaroD  Foster,  and  the  queatioDt  arising  upon  them  have  been  argue4 
very  fully  ;  but  it  becomes  unnecessary  to  euter  into  an  inveaiigatiea 
of  the  merits  of  the  separate  objections  taken  by  the  several  defead* 
ants;  for  the  Court  is  of  opinion  there  is  one  ground  of  objection 
upon  which  all  the  defendants  have,  relied,  and  upon  which  they  are  en- 
titled to  have  a  nonsuit  entered  up.  Although  this  particular  objection 
can  have  no  effect  with  respect  to  the  trial  of  the  merits  between  these 
several  parties,  yet,  in  the  first  place,  if  it  be  of  such  a  description  as 
we  ought  to  take  notice,  and  if  it  will  entitle  the  defendants  to  have 
a  nonsuit  entered  for  them,  we  are  bound  to  give  our  opinion  upon 
this  ground ;  and  it  is  right  for  the  sake  of  precedent,  that  we  should 
take  particular  notice  of  it.  We  are  of  opinion  that  this  objection  is  fatal» 
and  that  upon  this  ground,  the  defendants  are  entitled  to  have  a  nonsuit 
entered.  The  declaration  states,  **  Whereas  certain  persons  amounting 
^to  a  considerable  number,  on  the  day  stated  in  the  demise  jointly  and 
**  severally  demhed  the  premises  therein  mentioned  to  the  plaintiff  ;** 
upon  the  trial  it  turned  out,  not  only  that  the  entire  number  of  persons 
had  not  demised,  but  that  only  one  person  was  entitled  to  any  interest  in 
these  premises.  On  the  part  of  the  defendants  it  is  said,  that  this  proof 
cannot  sustain  the  demise  in  question ;  while  on  the  other  side  it  is  con- 
tended, it  is  a  joint  and  several  demise,  and  that  as  such  it  leU  in  proof 
shewing  the  title  to  the  whole  in  one  of  those  persons.  In  considering 
this  case  it  strikes  us,  that  the  latter  mode  of  pleading  is  very  irregular, 
and  also  that  it  is  on  principle  indefensible,  and  such  as  the  Court  cannot 
sanction  or  adopt.  It  imports  to  be  a  joint  title  of  several  persons  to  the 
entire ;  the  question  then  is,  whether  it  authorises  the  proof  of  separate 
title  in  any  of  them  to  the  whole  of  the  lands  ?  We  think  that  such  evi- 
dence is  not  allowable.  This  is  not  our  construction.  The  demise  in 
the  declaration  in  ejectment,  is  for  the  purpose  of  shewing  not  only  the 
title  to  be  tried,  but  the  true  nature  of  that  title,  and  the  party  cannot 
recover  if  the  proof  does  not  correspond  with  the  title  as  stated  in  the 
demise.  This  is  the  defect  of  the  demise  in  question,  it  does  not  exhibit 
the  title  which  the  party  has  proved ;  he  has  proved  one  title,  and  the  de- 
mise which  is  intended  to  support  that  title  sets  out  another.  The  case 
may  be  explained  by  considering  what  is  the  nature  of  a  joint  tenancy, 
and  what  of  a  several  tenancy,  and  what  is  then  the  meaning  of  the  words 
jointly  and  sevei*cdly ;  if  it  had  been  staled  that  those  persons  jointly 
demised,  that  would  not  have  been  supported  by  shewing  an  absolute  title 
in  any  one  of  them.  The  argument  turned  altogether  upon  the  form  of 
the  demise  being  in  these  words,  **  Whereas  the  persons  therein  men- 
tioned jointly  and  severally  demised/'  and  the  answer  to  the  objection 
is  that  these  persons  demised  not  only  jointly  but  jointly  and  severally. 
Joint  tenants  hold  per  my  and  per  tout;  they  each  hold  the  entire  as 
well  as  his  own  part,  but  each  has  a  right  to  sever ;  in  this  sense  they 
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9. 
MOLLOr. 


hold  joiotl J  and  sererall j  the  whole  joiol  iDterest  as  con?ejed ;   hot    £.  T.  1 842. 

if  by  one  conveyance  they  jointly  and  severally  convey,  the  qoettion    ^^^ff!**_^ 

is,  what  is  the  meaning  of  these  terms?     It  is  this,  that  the  joint  estate      m^aolIit 

of  all,  including  the  several  estate  of  each,  is  conveyed,  but  it  does  not 

convey  a  separate  title  to  the  whol^;  that  is,  it  does  not  mean  that 

each  conveyed  the  whole  estate,  for  none  of  them  had  the  whole.     That 

is  the  effect  and  import  of  such  a  conveyance,  and  such  a  demise  is 

affirmative  of  a  joint  estate  in  all.     The  plaintiff  was,  therefore,  bound  to 

prove  a  joint  title  to  the  whole  in  all  the  lessors,  he  could  not  prove  a 

several  title  in  any  one  of  them ;  and  for  these  reasons  we  are  of  opinion 

that  the  defendants  are  entitled  to  have  a  nonsuit  entered. 


Cbampton,  J. 

I  agree  with  the  judgment  which  has  been  pronounced,  lu  this  case 
there  was  a  reservation  by  the  learned  Judge  who  tried  the  case,  that  a 
nonsuit  should  be  entered,  in  case  the  Court  should  be  of  opinion  that 
the  demise  in  the  declaration  was  not  sustained.  We  are  called  upon, 
therefore,  to  say  whether  he  should  have  nonsuited  the  plaintiff*.  The 
objection  is,  that  the  demise  is  not  sustained  by  the  evidence.  It  is  quite 
settled  that  the  title  must  be  proved  as  laid,  and  that  the  demise  must  be 
consistent  with  the  proof.  It  is  inconsistent  in  this  case,  and,  therefore, 
a  nonsuit  must  be  entered.  This  is  the  proper  remedy  ;  it  is  not  a  case 
for  an  amendment  as  put  by  Counsel.  We  are  called  upon  to  say  whe- 
ther this  demise  is  consistent  with  the  title  proved ;  it  is  a  demise  by 
fifteen  persons,  six  of  whom  were  proved  to  have  been  dead  the  day  the 
demise  was  laid,  and  one  only  of  those  who  survived  had  title ;  the  de- 
mise amounts  to  this — that  those  persons  jointly  and  severally  demised, 
one  title  under  one  demise.  We  all  understand  the  meaning  of  a  joint 
demise  ;  it  is  when  joint  tenants  or  parceners  join  in  the  conveyance  of  the 
whole  estate ;  there  may  be  something  wrong  in  saying  joint  tenants 
severally  conveyed :  but  if  upon  the  trial  of  an  ejectment  in  this  form, 
only  one  of  fifteen  persons  is  proved  to  have  title,  that  is  a  clear  ground 
of  nonsuit.  In  Mr.  LongJUld^s  book  on  Ejectment^  p.  16,  the  principle 
is  very  clearly  stated.  It  is  said  that  the  objection  is  cured  by  stating 
that  the  lessors  of  the  plaintiff  jointly  and  severally  conveyed  ;  but  it  is 
impossible  the  instrument  can  have  this  effect,  unless  in  the  case  of  joint 
tenants  who  convey  both  per  my  and  per  touty  if  several  they  must  be 
tenants  in  common  ;  therefore,  in  either  case,  there  is  a  variance.  But, 
it  was  contended  that  this  count  should  be  taken  as  if  fifteen  persons 
severally  demised ;  in  the  first  place,  that  is  not  the  view  that  has  been 
taken  by  the  pleader ;  he  has  stated  it  as  one  demise,  conveying  the  term 
OH  a  particular  day.  Are  we,  for  novelty  of  this  description,  to  supersede 
all  precedent  which  had  been  so  long  introduced  ?  It  is  of  great  impor- 
tance that  we  should  stand  by  precedent,  stare  decisis*     But  for  what 
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£.  T.  1842.  purpose  should  we  depart  from  this  principle;  is  it  for  the  purpose  of 
^i**^'^^^^  saving  expense  ?  On  the  contrary,  great  mischief  would  arise  from  it ; 
here  the  lessors  of  the  phuntiff  are  put  together  in  one  mass ;  it  is  left  to 
the  plaintiff  to  select  one,  two,  or  three,  in  whom  to  make  title.  This 
pleading  may  have  the  effect  of  misleading  the  Court  and  the  defendant ; 
for,  if  plaintiff  may  join  fifteen  persons,  he  may  join  five  hundred,  and 
take  chance  at  the  trial  of  proving  title  in  some  one  of  them,  and  the 
defendant  must  be  prepared  to  meet  the  several  title  of  each.  I  do  not 
think  there  is  any  thing  like  authority  for  this ;  in  assumpsit,  certainly, 
there  is  a  general  count  called  the  money  count,  that  is,  in  general,  con- 
sidered as  only  one  count,  but  there  is  no  analogy  between  the  two ;  and 
it  was  said  he  was  a  bold  man  who  first  introduced  the  money  counts ; 
but  he  was  still  a  bolder  man,  who  sought  to  introduce  fifteen  demises 
into  one  count.  This  pleading  cannot  be  supported ;  it  is  bad  both  on 
principle  and  according  to  precedent,  and,  therefore,  a  nonsuit  must  be 
entered. 


Pebhin,  J. 

1  concur  in  the  judgment  of  the  Court  I  think  this  novd  and  expe- 
rimental mode  of  pleading  calculated  to  confuse  and  perplex  the  defendant, 
therefore  it  ought  not  to  be  encouraged.  At  the  utmost,  it  must  be 
taken  as  a  joint  demise— either  by  joint  tenants  or  tenants  in  common — 
neither  has  been  proved ;  therefore,  the  plaintiff  must  be  nonsuited. 

Verdict  set  aside,  and  a  nonsuit  entered. 


April  SO. 


Lessee  WALKER  and  others,  v.  DWYER. 


Where  an  At- 
torney enters 
an  appearance    31st  of  January  be  amended,  by  directing  that  the  costs  mentioned  io 

fe°n w^^tTwf'    said  order  may  be  paid  by  Michael  Shortal,  who  took  defence  for  the 

action  brought   premises  mentioned  in  the  ejectment  in  this  cause,  as  the  guardian  and 

against  an  in-  ^  .      .     ^  .. 

fant,  before  a 

l^nardian    had 

been  appointed 

for  sncn  infant; 

the  Court  will 

hold  him  liable 

for   the    oofltB 

incurred  bj 

the  opposite  jiartj  in  setting  aside  such  defence. 


Mb.  R.  C.  Walkeb  applied  that  the  order  made  in  this  cause  on  the 


next  friend  of  the  defendant. 

It  appeared  that  the  defendant  was  a  minor,  and  that  defence  had  been 
taken  to  the  ejectment  in  his  name  by  his  Attorney ;  that  the  plaintiff 
served  a  notice  of  motion  dated  20th  of  January  1842,  to  set  aside  this 
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defence,  and  to  mark  judgment  as  if  no  defence  had  been  taken ;  a  con- 
ditional order,  grounded  on  this  notice,  was  obtiuned  to  set  aside  this 
defence  on  the  22nd  of  January ;  on  the  28th  of  January  1 842,  defend- 
ant's Attorney  entered  a  rule  for  liberty  to  take  defence  to  the  ejectment 
in  the  name  of  Michael  Shortal,  as  next  friend  and  guardian  of  the 
defendant,  and  served  notice  thereof  upon  plaintiff's  Attorney.  The 
conditional  order  to  set  aside  the  defence  was  made  absolute  on  the  31st 
of  January,  omitting  to  direct  by  whom  the  costs  of  such  order  should 
be  paid. 


E.  T.  1842. 

Q^een*SJSench. 

V y ' 

Lessee 
VFAULEU 

DWYXR. 


Mr.  Sauisey  contra. — They  have  no  right  to  charge  the  guardian  with 
costs  incurred  before  he  had  appeared ;  if  there  has  been  irregularity  he 
should  not  be  answerable  for  it,  not  being  before  the  Court  at  the  time ; 
Lessee  Coane  v.  Coane  (a).  The  Court  will  not  attach  a  guardian  for 
costs,  and  as  he  was  not  bound  to  give  security  for  costs,  there  are  no 
means  to  recover  the  costs  incurred  before  he  was  present  in  Court ;  as 
to  the  practice,  they  should  have  called  upon  us  to  amend  before  they 
served  this  notice. 

The  Attorney  was  informed  by  the  Officer  that  taking  defenee  in  the 
name  of  the  guardian,  would  be  sufficient  cause  in  reply  to  the  con- 
ditional order. 

Per  Curiam* 

The  costs  of  this  order  must  be  paid  by  the  Attorney;  he  may  recover 
them  from  the  person  who  employed  him.  The  order  made  on  granting  the 
application  was,  that  the  conditional  order  should  be  made  absolute  with 
costs ;  the  plaintiffs  now  apply  to  have  that  order  amended,  by  directing 
that  the  guardian  should  pay  those  costs ;  we  are  of  opinion  the  Attor- 
ney should  pay  them,  he  being  Attorney  for  the  minor  and  guardian,  and 
having  appeared  on  the  motion.  We  have  full  power  to  make  this  order, 
and  the  defendant  cannot  now  be  heard  to  say  the  costs  should  not  be  given ; 
the  Court,  on  full  discussion,  ordered  that  those  costs  should  be  paid,  and 
defendant  cannot  now  go  behind  that  order ;  the  plaintiff  has  gone  to 
expense,  he  is  entitled  to  be  paid ;  this  application  being  to  amend  the 
order  granted,  with  payment  of  costs,  which  costs  had  been  incurred  by 
the  irregularities  of  the  Attorney,  he  must  be  made  responsible  for 
them. 

(a)  2  Had.  &  6.  866. 
*  Pennefather,  C.  J.,  aUente, 
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May  9. 

"Where  an 
affidavit  upon 
which  a  Jlai 
had  heen  ob- 
tained for  the 
arrest  of  a  par- 
ty under  the 
3  &  4  Yte,  o. 
106/  was  filed 
without  having 
a  stamp  upon 
it,  no  cause 
being  pending 
in  Court  at  the 
time  between 
the  parties.— 
The  Court  set 
aside  the  ftat, 
and  ordered 
that  the  bail 
bond  executed 
hj  the  defend- 
ant and  his 
snretiesyshould 
be  delivered  up 
tobeoancellea 
upon  his  enter- 
ing  a  common 
appearance. 
Qudne. — 
Must  an  action 
have  been 
commenced 
before  a  Jiai 
can  be  ob- 
tained P 


PLUNKET,  LEARY,  aod  KEARNS 

PLUNKET. 

In  thb  case  a  eonditioDal  order  bad  heen  obtained,  that  the^^  upon 
which  the  defendant  had  been  arrested  should  be  set  aside,  on  the  grooods 
stated  in  the  affidavits ;  and  on  the  further  grounds  of  the  said  Jtatf  as 
well  as  one  of  the  affidavits  therein  mentioned,  being  respectively^  entitled 
in  the  cause  of  Patrick  Phtnket^  Martin  Leary^  and  M.  Keamsy  v. 
P.  Plunkety  and  the  other  affidavit  being  entitled,  Phtnket  and  others  v. 
Same  ;  no  such  cause  as  stated  in  the  said  affidavits  or  Jiaty  being  then 
pending  before  the  Court ;  and  that  the  bail  bond  executed  by  the  defend- 
ant and  his  sureties,  be  delivered  up  to  be  cancelled,  upon  defendant's 
entering  a  commen  appearence. 

Mr.  Plunkety  with  wham  was  Mr.  HatcheUy  Q.  C,  shewed  cause. — The 
error  in  the  title  of  the  affidavit  is  mere  informality,  and  will  not  vitiate 
it;  Clarke  y.  Cawthome(a)\  Perg.  Prac.  1173.  The  title  to  thb 
affidavit  may  be  treated  as  surplusage,  no  cause  being  pending  at  the 
time;  Schletter  v.  Cohen  (b):  in  that  case,  under  the  corresponding 
English  Act,  it  was  held  the  affidavit  need  not  be  entitled.  There  is  no 
such  rule  in  this  Court  as  that  adopted  in  England,  requiring  that  affida- 
vits made  when  there  was  no  cause  in  Court,  should  not  be  entitled. 

[BuitTON,  J.-^  There  are  many  cases  in  which  no  rules  are  made  ia 


(a)  7  T.  R.  321. 


(a)  7  M.  &  W.  389. 


*  When  the  1  &  2  Vic.  o.  118  (analogous  with  the  3  &  4  Vic,  c.  106),  first  came  into 
operation  in  England,  it  was  the  practice  to  require  an  affidavit  of  a  writ  of  summons 
having  been  issued  at  the  time  the  application  was  made  for  a  Judge's ySo/;  Turner  v. 
Dameliy  T  D.  P.  C.  348 ;  but  by  the  subsequent  case  of  Schletter  t.  Cohen,  cited  in  the 
argument  of  the  above  case  of  Plunket  v.  Phutkety  that  practice  i^ipeara  to  have  been 
altered,  for  Lord  Abinger  there  says,  *'  that  there  was  some  little  doubt  on  the  matter 
''  at  first,  because  of  the  word  '  plaintiff'  in  the  statute ;  but  the  point  came  under  the 
"  consideration  of  the  Judges,  and  they  came  to  the  conclusion  that  it  ought  to  have 
« the  same  meaning  as  in  the  statute  12  G.  1,  c.  39,  where  the  same  word  is  used  to  sig- 
'*  niiy  4  party  who  intends  to  become  plaintiff,  and  with  that  view  makes  an  affidavit  to 
**  hold  to  bail."  In  this  Court,  since  the  passing  of  the  3  &  4  Vic.  c.  106,  the  most 
usual  course  has  been  to  obtain  the  Jiat  prior  to  issuing  the  writ,  and  this  appears  to 
have  been  considered  by  the  Officers  of  the  Court  the  most  correct  mode  of  proceeding ; 
but  in  some  cases  the  writ  has  been  issued  first ;  in  the  Court  of  Exchequer  the  practice 
has  been  both  ways  indiscriminately.     Previous  to  the  passing  of  the  late  Act,  the 
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Ireland,  yet  if  the  practice  prevail  Id  England,  the  CoufU  here  have    E.  T.  1842. 
adopted  it.     I  do  not  mean  to  say  it  is  so  in  t^e  present  instance-]  Qi«^»iVBwwA. 


Mr.  CHagan,  cmtra. — An  affidavit  made  to  ground  kfiat  for  the 
arrest  of  a  party  under  this  Act,  must  be  entitled ;  for  it  is  clear  from  the 
words  of  the  2nd  section,  that  an  action  must  have  been  commenced 
before  a  proceeding  of  this  kind  can  be  Uken ;  for  it  uses  the  terms  plain- 
tiff and  defendant,  which  can  only  be  held  to  apply  to  parties  to  an  action, 
and  the  affidavit  is  merely  auxiliary  to  such  action  ;  St9w.  on  Arresty  19  I 
Arch.  Prac.  485  ;  if,  therefore,  it  be  necessary  that  it  should  be  entitled, 
it  should  strictly  follow  the  writ ;  Fores  v.  Diemar  (a)  ;  Doe  dem,  Spen- 
cer V.  Want(b)i  BuUman  v.  CaUow(c)i  Phelan  v.  Toole  {d).  But, 
evett  admitting  it  is  not  necessary  an  action  should  have  been  commenced, 
yet,  it  has  been  decided  that  entitling  an  affidavit  in  a  cause,  no  cause 
being  in  Court  at  the  time,  such  title  cannot  be  treated  as  surplusage,  and 
the  defendant  will  be  discharged ;  King  v.  Coh  (e) ;  ffoUis  v.  Bran- 
don (f)\  Green  v.  Red$haw(g)i  these  cases  were  decided  before  the 


PLUNKBV 

V. 
FJLUNKST. 


(a)  7  T.  B.  661. 
(<?)  1  Chit  R.  727. 
(e)  6  T.  R.  640. 


(b)  8  Taant  647. 
(<0  3  F.  &  Sm.  30. 
r/)  1  B.  &  P.  W. 


ig)  1  B.  &  P.  W. 


practice  of  the  Courts  io  this  conntrj,  with  regard  to  affidavits  to  hold  to  bail  under 
former  Acts  was  not  to  entire  them  {Fer,  Prac.  1173 ;  Orr  v.  Devereux,  Batt  163 ; 
Teo.  SfB.  Prae,  85 ;  and  in  the  Common  Pleas  there  is  an  express  mle  upon  the  subject) ; 
tiiese  Aets  were  m  paii  mtOeriA  with  the  13  (?.  1  c.  39,  referred  to  hy  Lord  Abinger, 
and  the  terms  "plaintiff"  and  "defendant"  nsed  therein  must  have  been  considered 
to  have  had  a  similar  meaning  to  that  applied  to  those  words  in  the  18  G.  1,  in  con- 
sequence of  the  practice  having  heen  adopted  of  not  issuing  a  writ  prior  to  filing  tiie 
affidavit    There  appears  to  he,  therefore,  no  reason  why  a  similar  constmction  should 
not  he  put  upon  the  same  words  in  3  &  4  Tic.  c.  105,  and  there  would  he  less  difficulty 
in  coming  to  such  a  conclusion  upon  this  Act  than  upon  the  corresponding  English  Act, 
for  hy  the  latter  it  is  expressly  enacted  that  no  personal  action  shall  he  commenced 
without  a  writ  of  summons,  whereas  io  tiie  Irish  Act  there  is  no  enactment  analogous 
thereto.    Such  would  appear  to  have  heen  the  intention  of  the  Legislature  in  adopting 
these  words  ;  for  by  the  second  section  it  is  enacted,  that  upon  obtaining  tiie  Judge's 
order  it  should  be  lawful  to  sue  out  one  or  more  writs,  &c.,  which  clearly  shews  that  it 
was  never  intended  that  a  writ  should  have  been  previously  issued.    The  only  necessity 
for  the  issuing  of  a  writ  in  the  first  instance  would  be  for  the  purpose  of  giving  the 
the  Judge  jurisdiction,  as  when  once  iwued  it  could  never  be  made  further  use  of,  and 
it  would  be  absurd  to  suppose  the  Legislature  intended  that  the  Judge  could  not  have 
jurisdiction  to  make  an  order  under  this  Act,  without  the  issuing  of  a  writ,  when  under 
the  former  acts  such  order  might  be  obtained  by  an  affidavit  made  before  an  Officer  of 
his  Court,  without  any  previous  proceedings  having  beea  taken.    See  also  the  obserra- 
tions  by  Mr.  Smythe  in  his  introduction  to  his  book  on  Arrett. 
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rule  was  made  in  England.  Clarke  v.  Cawthome  was  decided  in  con- 
sequence of  a  practice  having  existed  of  entitling  an  affidavit  in  a  cause, 
when  there  was  no  cause  in  Court ;  but  the  Court  at  the  same  time  made 
a  rule,  that  for  the  future  such  affidavits  should  not  be  entitled ;  the 
practice  of  this  Court  is  not  to  entitle  an  affidavit  to  hold  to  baiL  In 
either  view  of  this  case,  therefore,  the  defendant  is  entitled  to  his  dis* 
charge;  if  an  action  has  been  commenced,  the  affidavit  is  bad  in  not 
corresponding  with  the  writ ;  if  there  be  no  cause  in  Court,  the  affidavit 
should  not  have  been  entitled,  and  the  title  cannot  be  treated  as  sur- 
plusage. 


Crampton,  J. 

The  Officer  informs  me,  that  if  there  be  no  cause  in  Court,  the  affida- 
vit requires  a  two-shilling  stamp,  but  if  a  cause  is  pending,  no  stamp  is 
necessary. 

Burton,  J. 

This  last  fact  appears  to  make  it  imperative  on  the  Court  to  disallow 
the  cause  shewn  in  this  case,  without  the  necessity  of  any  rule  of  Court 
on  the  subject;  the  affidavit  has  no  stamp,  and  we  must,  therefore,  set 
aside  the  Jiat ;  but  the  objection  for  want  of  a  stamp  not  appearing  on 
the  conditional  order,  we  will  give  no  costs. 

Order  : — Let  the  cause  shewn  against  the  conditional  order  be 
disallowed ;  let  the  same  be  made  absolute  without  costs ;  let 
the^^  be  set  aside,  and  the  bail  bond  executed  by  the  defend- 
ant ;  and  his  sureties  upon  his  arrest  in  this  case  be  delivered  op 
to  be  cancelled,  upon  the  defendant  entering  a  common  appear- 
ance, pursuant  to  the  3  &  4  Ftc.  c  105. 
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rer. 


1842. 
Queen*sBench. 


JOHN   COLHOUN  v.  HENRY  FOX.  TrinUy  Term. 

May  24. 

Assumpsit  for  use  aod  occupation. — The  first  count  of  the  declaration  In  a  declara- 

suted,  that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  £50  ^CToation*^ 

for  the  use  and  occupation  of  a  certain  dwelling-house  and  land,  with  the  averment  that 

appurtenances,  of  the  said  plaintiff  bj  the  said  defendant,  and  at  the  i^eld  and  oocn- 

request  and  by  the  permission  of  said  plaintiff,  for  a  long  term,  then  P*^  ^^  ^J  ^~ 

elapsed,  had  held,  occupied,  and  enjoyed.      To  this  count  the  defendant  the  permission 

demurred  specially,  assigning  for  cause,— that  the  plaintiff  had  not  alleged  ^^  ^^^*?n 

any  request  of  or  on  the  part  of  the  defendant,  to  have,  hold,  occupy  and  apeolal  demor- 
enjoy  the  said  dwelling-house  and  land  in  said  count  mentioned.    Joinder 
in  demurrer. 

Mr.  C.  Maturing  with  whom  was  Mr.  Sproule,  in  support  of  the 
demurrer. 

A  request  on  the  part  of  the  defendant  is  a  material  averment  in  an 
action  of  this  kind, — here  there  is  no  such  averment ;  on  the  contrary,  it  is 
alleged  that  the  request  was  on  the  part  of  the  plaintiff;  and,  from  all  that 
appears  on  this  declaration,  the  defendant  may  have  been  a  mere  care-taker. 
Hayes  V.Warren  (a) ;  1  Saund.  264,  n.  1 ;  King  v.  Sears  (b).  Parke,  B.,  in 
giving  judgment  in  that  case  says, — *'  A  request  would  only  be  material 
**  in  case  of  an  executed  consideration.  An  averment  of  request  is  only 
"  necessary  in  cases  of  executed  consideration.''  Here  there  is  an  executed 
consideration,  and,  therefore,  a  request  should  have  been  stated,  and  in  all 
the  precedents  in  the  books  on  actions  of  this  nature,  a  request  is  stated ; 
1  Ch.  PI.  374,  378  ;  2  Und  40 ;  Hen.  Forms  36. 

Mr.  Hunter,  and  Mr.  John  Brooke,  Q.  C,  contra. — The  Court  will 
intend  there  is  a  sufficient  request  on  the  part  of  the  defendant:  *<by  the 
defendant  and  at  the  request,**  must  be  considered  to  mean  at  his  re- 
quest ;  a  request  on  the  part  of  the  plaintiff  would  be  inconsistent,  and 
the  Court  will  not  support  such  a  construction  :  Spyer  v.  ThelweU  (c)  ; 
Deriemer  v.  Fenna  (d).  But  on  principle  this  demurrer  cannot  be 
supported ;  it  cannot  be  maintained  as  a  general  proposition,  that  every 
executed  consideration  must  be  laid  at  request;  if  so,  it  would  overrule  two 
of  the  money  counts.  There  are  three  classes  of  cases  in  which  no  request 
need  be  stated ;  first,  in  the  case  of  a  legal  liability  it  is  unnecessary, 

(a)  3  Str.  932.  {b)  3  C.  M.  &  R.  53. 

(c)  3  C.  M.  &  R.  692.  {d)  7  M.  &  W.  440. 


3    B 
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T.  T.  1 842.    Church  v.  Church  (a)  ;  Lee  v.  Muggeridge  (h) ;  Atkins  v.  Barnwell  (c) ; 

QueenyBenchn  3  Dyer,  272, 6.n. ;  these  cases  shew  that  where  there  is  a  moral  obligatioo,  it 
coLHOUN  is  sufficieDt  to  support  a  promise ;  second,  where  there  is  a  previous  privity 
with  the  defendant  coupled  with  a  probable  advantage,  this  is  exemplified 
by  the  form  of  the  count  in  an  account  stated,  and  in  declarations  for 
contribution  for  party  walls ;  thirdly,  where  there  is  necessarily  an  im- 
mediate advantage  to  the  defendant,  it  is  not  necessary  to  lay  a  request ; 
this  is  exemplified  by  the  count  for  money  had  and  received,  also  for 
salvage  ;  2  Chit.  PL  54  ;  use  and  occupation  belongs  to  the  two  latter 
classes  ;  the  defendant  held  our  land,  and  there  was  a  previous  consent, 
which  is  the  same  as  a  request,  and  enjoyment  is  an  immediate  advantage  ; 
PiUans  v.  Mierop  (d),  referring  to  the  case  cited  in  Strange^  which  is 
there  stated  to  be  strange  and  absurd.  There  are  precedents  in  the 
English  PL  15;  Pleader's  Assist.  5  ;  in  which  a  request  is  not  averred  : 
and  in  the  case  of  Cotton  v.  O'Connor  (e)  it  was  held  that  in  an  affidavit 
to  hold  to  bail  for  a  sum  due  for  the  use  and  occupation  of  certain 
premises,  a  request  was  unnecessary.  On  principle,  this  allegation  is 
wholly  immaterial ;  it  is  what  the  defendant  could  not  traverse,  and 
the  plaintiff  need  not  prove  ;  except  that  it  has  been  introduced  into  some 
of  the  precedents,  the  Court  should  reject  it  altogether.  The  term 
held  shews  a  tenancy ;  occupying  and  holding  at  request  of  plaintiff,  defend- 
ant is  bound  to  pay — the  holding  is  a  sufficient  consideration  for  the 
payment ;  Esall  v.  Patridge  (f). 


Mr.  Sproule,  in  reply. — The  statute  gives  an  action  where  there  is  an 
agreement,  which  must  be  alleged.  This  count  is  similar  to  that  for 
interest  for  money  used  and  forborne ;  there  is  nothing  in  this  case  to 
shew  that  it  may  not  have  been  a  mere  gratuitous  bailment.  He  cited 
also  1  Ch.  P/.343,  6th  ed.;  Wennalev.Adney(g) ;  PL  Assist.  5, 215,  268 ; 
3  Went.  PL  65,  276;  LiUtf's  Ent.  35,  36. 

BuBTON,  J.,  on  this  day  delivered  judgment. 
May  27.  ^^^  learned  Judge,  having  read  the  declaration,  stated  : — to  this  decla- 

ration a  special  demurrer  has  been  taken,  on  the  ground  that  the  pleader 
not  having  alleged  a  request  on  the  part  of  the  defendant,  but,  on  the 
contrary,  a  request  on  the  part  of  the  plaintiff;  that,  therefore,  the 
declaration  is  bad.  For  the  plaintiff  it  is  argued,  that  there  is  sufficient 
appearing  on  the  face  of  this  declaration  to  amount  to  a  request  on  the 
part  of  the  defendant.     I  certainly  have  great  objection  to  exert  any 


(a)  Sir  T.  Ray.  360. 
(c)  2  East,  605. 
(e)  1  C.  &  Dix,  865. 


{b)  5  Taant.  36. 
(<0  3  Burr.  1671. 
(f)  8  Taunt.  308. 


ig)  3  B.  &  P.  252,  n. 
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astuteness  in  detecting  inconsistencies,  but  here  the  language  is  perfectly  T.  T.  1842. 
plain,  it  is  impossible  to  put  the  construction  sought  on  the  language.  Queen^sBetu^. 
The  next  ground  relied  on  is,  that  it  is  not  essential  to  aver  anj  request ; 
with  regard  to  this,  it  is  only  necessary  to  advert  to  the  first  case  which 
has  been  cited,  1  Wms.  SaundtrSy  and  the  case  in  C  ilf.  ^  R.  53. 

These  cases  establish  the  general  principle,  that  when  there  is  an  exe- 
cuted consideration  a  request  must  be  stated :  to  thb  rule  there  are  some 
exceptions, — one,  the  case  of  ioMUiatfu  oisumpiit  for  money  had  and 
received-— and  for  thb  reason,  that  a  duty  arises  by  receipt  of  the  money 
for  another's  use ;  another  is  in  the  case  of  an  account  stated,  but  in  that 
case  there  is  a  mutual  contract,  therefore,  no  request  is  necessary ;  in  this 
case  it  cannot  be  stated  or  alleged  from  the  mere  act  of  occupation,  that 
any  duty  arises;  it  may  be  agratnitoos  occupation,  or  at  the  instance  of  the 
plaiatiflr  himself.  The  next  thing  to  be  done  is,  to  look  to  the  rules  which 
are  generally  applicable  to  the  case  in  question.  Lawes  on  PL  186, 
expressly  states  the  rule  applicable  to  this  case,  and  in  WoodfiM  Z.  Sf  71 
in  the  forms  there  set  out,  a  request  is  averred.  As  to  what  is  the 
acknowledged  practice,  in  the  2  Chit.  Pl.y  5th  ed.,  which  was  before  the 
passing  of  the  New  Rules,  the  forms  all  contain  a  request ;  and  in  the  6th 
edition  of  the  same  book,  which  was  subsequent  to  those  rules,  the  prece- 
dents in  which  are  of  particular  value, — the  object  of  them  being  to  shorten 
the  pleadings,  and  being  establisbed  for  the  purpose  of  simplifying  the  sub- 
ject matter, — it  is  remarkable  these  averments  are  expressly  stated  in  pages 
34  and  36.  These  are  sufficient  to  establish  what  b  the  proper  form, 
and  that  a  request  is  not  immaterial.  In  this  case  it  may  have  been  for 
the  benefit  of  the  plaintiff,  or  for  the  mutual  benefit  of  both,  which  may 
not  be  a  sufficient  consideration  for  the  promise,  and  it  seems  to  me  that 
such  request  should  have  been  inserted,  to  shew  that  it  was  not  a  gratuitous 
occupation  by  the  defendant.  But,  further,  supposing  no  request  neces- 
8ary>  yet  it  b  quite  clear  if  a  request  was  laid,  it  should  have  been  lud  as  the 
request  of  the  defendant ;  but  here  a  request  has  been  laid  on  the  part  of 
the  plaintiff,  which  b  not  sufficient  consideration  for  the  asnunpHt  of  the 
defendant.  The  cause  of  demurrer  which  has  been  assigned  b  sufficient 
to  let  in  thb  objection  ;  therefore,  on  this  ground  alone  it  might  be 
sufficient  to  give  judgment  for  the  demurrer.  No  doubt,  it  was  plain  thb 
error  should  have  been  set  right  when  it  was  noticed,  and  an  amendment 
been  made  under  the  statute ;  thb  has  not  been  done,  therefore,  we  must 
allow  the  demurrer. 

Allow  the  demurrer. 
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May  24. 

Practice    in 
Crown  Caacfl. 


REGINA  V.  CARROLL. 

Mr.  O'Hagan  moved  that  a  prisoner  brought  up  under  a  habeas  corpus 
should  be  discharged  from  custody,  or  admitted  to  bail,  upon  the  ground 
that  there  was  no  oflTence  charged  on  the  committal,  and  that  nothing 
appeared  on  the  information  to  charge  the  party  with  a  felony  or  a 
misdemeanour. — [Perrin,  J.  Has  notice  been  given  to  the  Attorney- 
General?] — No,  where  the  party  relies  on  matters  apparent  on  the  face  of 
the  informations,  notice  to  the  Attorney- General  is  not  necessary.  In  the 
note  to  Res  v.  Stewart  (a)  it  is  stated  to  be  the  practice,  that  if  upon 
the  return  of  the  informations,  the  prisoner  does  not  seek  to  rely  upon 
any  matters  but  those  apparent  on  the  face  of  them,  there  is  no  need  of 
giving  notice  to  the  prosecutor  or  the  Attorney- General. 


Burton,  J. 

The  Court  will  not  make  an  order  in  a  case  of  this  nature,  except  where 
the  Crown  has  an  opportunity  of  judging  whether  it  is  a  fit  case,  notice 
therefore,  must  be  given  to  the  Attorney- General.    . 

*       No  Rule. 

(a)  Batt  139. 


Digitized  by 


Google 


CASES  AT  LAW.  373 

T.  T.  1842. 

Queen*  8  Bench, 

REGINA  V.  HANS  STEWART  HAWTHORNE,  JOHN 

HAWTHORNE,  and  ALEXANDER  LITTLE.  jj^^a*. 

Junes. 

This  was  a  writ  of  error  returnable  in  this  Court  from  a  judgment  pro-  Ad  indictment 

nouuced  against  the  prisoners,  who  had  been  tried  at  the  Quarter  Sessions  J^^f^  g.24  • 

of  the  county  of  Fermanagh,  on  an  indictment  under  the  9th  G.  4,  c.  56,  charging  three 

s.  24.      The  indictment  stated  that  Hans   Stewart   Hawthorne,  John  pulling    down 

Hawthorne,  and  Alexander   Little  (the  said  Hans  Stewart  Hawthorne    a°d  demolish- 

mg  part  of  & 
being  possessed  under  a  lease  for  a  life  still  subsisting,  as  tenant  of  a   dwelling- 

certain  dwelling-house  and  lands  in  the  county  of  Fermanagh),  on  the  7th  J^*^'  aw^t 

day  of  October  in  the  fifth  year  of  the  reign  of  Queen  Ftctorto,  at  Fair-  two  of   those 

wood  in  said  county,   did  then  and  there  unlawfully,  fraudulently  and  S^^^' stated 

maliciously,  and  not  for  the  purpose  of  any  intended  improvement  or  they  tibey  were 

beneficial  alteration  therein,  pull  down  and  demolish  part  of  said  dwelling-  the   premises; 

house,  then  and  there  situated,  to  wit,  the  roof  thereof,  and  did  then    ?'??/^*'*^^i 

,      1  „         .  .  .  that  It  was  bad 

unlawfully,  wilfully,  fraudulently  and  maliciously,  take  and  carry  away    against  all,  it 

from  the  roof  of  said  dwelling-house  a  large  quantity  of  lead,  to  wit,  &c.,  charged^ti^ 

against  the  peace,  &c.     To  this  indictment,  and  the  judgment  thereon,  ^*h  demolish- 

the  following  errors  had  been  assigned :  first,  that  the  statute  of  9  G,  4,  house,  or  with 

c.  56j  s.  24,  did  not  extend  to  the  lessee  under  a  freehold  lease  ;  secondly,  j^^^'JI^  ^^e 

that  the  charge  was  not  alleged  in  the  words  of  the  statute,  nor  was  it  whole,  or  with 

brought  by  averments  within  any  part  of  the  section;  thirdly,  that  the  p^^^wi^^in- 

tent  to  demo- 
-                           Hsh  the  whole. 


•  G.  4,  c.  66,  8.  24,  enacts, — **  That  every  person  who,  being  possessed  in  any 
"  manner  or  right  whatever,  of  any  dwelling-honse,  or  other  building,  held  under  or  by 
"  virtue  of  any  lease  or  agreement,  or  for  any  term  of  years,  or  other  less  term,  certain  or 
*'  at  will  (whether  the  possession  of  such  dwelling-house,  or  otherbuildiug,orpartofsuch 
"  dwelling-house  or  other  building,  shall  have  been  obtained  for  the  fraudulent  and  mali- 
''  oious  purpose  of  pulling  down  or  demolishing  the  same,  or  for  any  other  purpose  what- 
'*  ever),  shall  wilfully ,  fraudulently,  or  maliciously,  and  not  for  the  purpose  of  any  intended 
^'  improvement,  or  beneficial  alteration  therein,  pull  down  or  demolish,  or  begin  to  pull 
**  down  or  demolish  the  same,  or  commit  any  other  unlawful  waste  or  destruction  thereof 
•*  or  thereto,  or  shall  pull  down  or  sever  from  the  freehold  any  fixture  or  utensil,  being 
"  within  or  appurtenant  to  such  dwelling-house,  or  other  building,  or  used  or  occupied 
''  therewith,  or  which  in  a  due  course  of  occupancy  ought  not  to  be  so  pulled  down  or 
*'  severed  from  the  freehold,  or  who  shall  wilfully  and  knowingly  aid,  abet,  or  assist  in 
<*  the  same ;  or  who  shall  wilfully  and  knowingly  purchase,  or  contract  to  purchase,  the 
"  materials,  or  any  part  of  the  materials  of  which  such  dwelling-house,  or  other  build- 
"  ing,  was  constructed,  or  any  fixture  or  utensil,  being  within  or  appurtenant  to  any 
"  such  dwelling-house,  or  other  building,  or  part  of  such  dwelling-house,  or  other  build- 
'Mng,  or  used  and  occupied  therewith,  and  which,  in  due  course  of  occupancy,  ought 
"  not  to  be  pulled  down  and  severed  from  the  freehold,  shall  be  deemed,  and  is  hereby 
**  declared  to  be  guilty  of  a  misdemeanor,  and  shall  be  subject  and  liable,  on  conviction 
"thereof,  to  the  like  pains  and  penalties  as  in  cases  of  misdemeanor." 

3  c 

Digitized  by 


Google 


HAWTHORNE 


374  CASES  AT  LAW. 

T.  T.  1842.  plaintiffs  in  error  were  all  charged  as  principals,  and  yet  it  was  not  alleged 
Queer^sBench,  that  John  Hawthorne  and  Alexander  Little  had  any  interest  in  the  house 
REGiNA  in  question  ;  fourthly,  that  the  charge,  as  laid  in  the  indictment,  did  not 
constitute  an  offence  for  which  the  plaintiffs  in  error  could  be  convicted 
either  as  principals  or  accessories ;  fifthly,  that  no  criminal  offence  was 
stated  upon  the  record,  upon  which  the  conviction  could  be  sustained 
against  the  plaintiffs  in  error. 

Mr.  NapieVy  Q.  C,  with  whom  was  Mr.  Sproule,  in  support  of  the 
writ  of  error. 

In  this  argument  it  will  be  necessary  to  consider  separately  the  case  of 
Hans  Stewart  Hawthorne  from  the  other  two,  he  being  charged  as  tenant 
to  the  house,  and  the  other  two  not  being  charged  as  having  any  interest 
therein.  The  first  question  is,  as  to  the  class  of  persons  committing  the 
offence,  what  relation  they  should  stand  in  with  regard  to  the  property  ? 
They  must  be  persons  only  entitled  to  a  chattel  interest,  for  the  statute 
speaks  only  of  persons  possessed ;  but  the  indictment  states  that  Hans 
Stewart  Hawthorne  was  possessed  of  a  freehold  interest ;  in  the  construc- 
tion of  the  statute  for  forcible  entry,  <*  seized  "  has  been  held  to  apply  solely 
to  a  freehold  interest ;  therefore,  in  analogy  with  that  statute,  *' possessed  ** 
should  be  construed  as  applying  solely  to  a  chattel  interest.  The  next 
question  is,  as  to  what  constitutes  the  offence  ?  The  clause  of  the  Act 
applies  to  the  case  of  a  total  destruction,  it  does  not  apply  to  a  case  of  a 
partial  demolition  ;  there  is  no  averment  in  this  indictment  that  there  was 
an  actual  destruction  of  the  house,  and  the  next  section  of  the  Act  proves 
the  necessity  of  such  an  averment,  for  it  provides  for  the  case  of  partial 
destruction.  This  statute  distinguishes  between  total  destruction  and 
partial  injury,  which  is  plain  from  the  terms  of  the  25th  section.  In  a  case 
where  words  of  this  kind,  <' demolish  or  pull  down"  are  used,  the  parties 
must  be  charged  with  having  pulled  down  the  whole ;  or,  if  only  part, 
whh  the  intention  of  pulling  down  the  whole ;  A8hton*s  case  (a) ;  Rex  v. 
Thomas  (h) ;  that  case  is  exactly  similar  to  what  appears  upon  the  present 
indictment,  the  identical  words  are  used  in  both  Acts.  The  words  in  the 
section  <<  commit  any  unlawful  injury,"  must  be  efusdem  generis  with 
the  foregoing  and  subsequent. 

As  to  the  two  other  traversers,  they  stand  upon  different  grounds; 
they  should  have  been  brought  within  that  part  of  the  section  which 
states — "  if  any  person  shall  wilfully  and  knowingly  aid,  abet,  or  assist," 
it  is  not  stated  they  wilfully  and  knowingly  aided  and  abetted ;  they  are 
not  charged  as  principals,  not  having  an  interest  in  the  property,  nor  are 
they  charged  as  aiders  and  abettors,  it  not  having  been  stated  that  they 

(a)  1  Lew.  C.  C.  296.  (b)  4  C.  &  P.  237. 
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"  wilfully  and  knowingly,  Ac,"  as  used  by  the  statute  ;  Rex  v.  Ryan  (a) ;  T.  T.  1 842. 

Rex  V.  Ryan  and  Connor  (6).     The  indictment  may  be  good  as  against  Queen'*Bench. 
the  principal,  but  bad  against  the  accessories ;  Regina  v.  Green  and        rbgina 
others  (c) ;  Rex  v.  Nicholas  and  others  (d). 


HAWTHORNE 


Mr.  M^Cawland,  and  Mr.  J,  Brooke^  Q.  C,  contra. — The  24th  section 
of  the  Act  states—"  Whether  the  possession  of  such  dwelling-house,  or  part 
«  of  such  dwelling-house,  have  been  obtained,"  &c.;  the  Legislature  would 
not  have  made  use  of  these  words  if  the  Act  was  to  be  applied  to  a  total 
demolition  of  the  house.  It  is  not  necessary  that  an  intent  to  demolish 
the  entire  should  be  stated,  if  the  offence,  as  laid  in  the  words  of  the 
statute,  be  sufficient.  As  to  the  question  with  regard  to  the  other  two 
parties,  although  there  is  some  weight  in  the  objection  for  the  omission 
of  the  word  "  wilful,"  yet  under  the  33rd  section  of  the  statute  they  may 
be  indicted  as  principals ;  as  to  Hans  Hawthorne,  he  is  properly  indicted, 
for  he  is  stated  to  have  an  interest  in  the  house. 


Mr.  SprouUy  in  reply. — The  demolition  must  mean  a  total  demolition. 
As  to  the  other  two  parties,  they  are  not  charged  either  as  principals  or 
accessories ;  for  the  first  part  of  the  section,  down  to  the  words  "  aid  and 
abet,"  refers  only  to  the  persons  possessed  of  the  house,  and  they  are  not 
stated  to  be  in  possession  ;  and  the  33rd  section  will  not  aid  this  indict- 
ment, for  they  are  not  charged  as  principals,  it  not  having  been  stated 
they  were  in  possession  ;  and  that  section  applies  to  parties  who  could 
not  be  principals  within  the  meaning  of  the  Act. 

Burton,  J.,  on  this  day  delivered  judgment. 

After  stating  the  pleadings,  he  went  on  to  say,  that  errors  had  been 
assigned  to  the  indictment ;  first,  that  the  indictment  did  not  shew  that 
John  Hawthorne  and  Alexander  Little  were  in  possession  of  the  dwelling- 
house  ;  and,  secondly,  that  judgment  was  given  for  the  Queen,  and  not 
for  the  prisoners.  As  to  the  first  objection,  it  appears  decisive,  so  far  as 
the  indictment  charges  John  Hawthorne  and  Alexander  Little ;  because 
they  are  clearly  not  brought  under  the  provisions  of  the  statute,  the  24th 
section  of  which  specifies  the  offence  thereby  made  the  subject  of  that 
provision,  as  being  committed  by  the  person  having  possession  or  right  to 
the  dwelling-house,  whereas  these  two  persons  are  not  shewn  by  the 
indictment  to  have  any  possession  or  right ;  nor  does  the  33rd  section 
cure  this  defect.  Further,  the  indictment  is  bad  on  this  section  as  to  all, 
because  it  only  charges  a  demolition  of  part  of  the  house, — it  does  not 
charge  them  with  demolishing  the  whole,  or  a  beginning  to  demolish  the 


Junes* 


(a)  7  C.  &  P.  864. 

(c)  1  Cr.  &  Dix,  C.  C.  77. 


(h)  2  Moo.  C.  C.  16. 
(A)  7C.&  P.  638. 
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whole,  or  demolishing  part  with  intent  to  demolish  the  whole ;  nor  does 
it  charge  them  with  committing  unlawful  waste,  or  pulling  down  the 
fixtures,  which  must  be  done.  With  respect  to  the  charge  of  taking  away 
the  lead,  that  could  not  be  sustained  under  the  terms  of  the  statute;  and, 
indeed,  it  was  admitted  on  all  hands,  that  part  of  the  indictment  could  not 
be  supported,  and  at  the  trial  was  rejected  as  surplusage.  Upon  these 
grounds,  we  are  of  opinion,  the  indictment  does  not  bring  the  case  within 
any  of  the  terms  of  the  statute,  and,  therefore,  the  judgment  must  be 
reversed. 

Judgment  reversed. 


ifay26. 

In  an  action  of 
ires,  gua,  e/au, 
/re.  defendant 
pleaded  first, 
general  issne ; 
second,  as  to 
ejecting,  ex- 
pelling, &c., 
aciio  noHy  be- 
cause he  was 
lawfully  pos- 
sessed of  the 
said  premises ; 
aiid  the  plain- 
tiff having  en- 
tered thereon 
and  nnlawfaUy 
taken  oosses- 
sion  of  tnesaid 
premises,  and 
without  the 
license  of  the 
defendant,  he 
the  defendant 
expelled  and 
amoved  her 
thereft'om. 

Heid,  that 
this  plea  was 
bad  on  demur- 
rer, because  it 
did  not  shew  a 
better  title 
than  plaintiff 
had;  and  be- 
cause it  pur- 
ported to  be  a 
justification, 
yet  did  not 
shew  title  to 
warrant  a  jus- 
tification. 


MABEL  TUCKER  v,  THOMAS  KIRWAN. 

Trespass  for  breaking  the  plaintiff's  close ;  the  declaration  contained 
three  counts.  The  first  count  was  for  breaking  and  entering  the  dwelling- 
house  of  the  plaintiff,  and  breaking  open  doors  and  seizing  goods  therein. 
The  second  count  stated  that  the  defendant,  on  the  day  and  year,  &c., 
with  force,  &c.,  broke  and  entered  certain  other  premises  of  the  said 
plaintiff,  at,  &c.,  and  then  and  there  ejected,  expelled,  put  out  and  amoved 
the  said  plaintiff  and  her  family  from  the  possession,  use,  occupation  and 
enjoyment  of  the  said  premises,  and  kept  and  continued  them  so  ejected, 
expelled,  put  out  and  amoved  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto,  whereby  the  said  plaintiff  for  and  during  all  that  time,  lost  and 
was  deprived  of  the  use  and  benefit  of  her  said  premises,  to  wit,  at,  &c. 
The  third  count  was  the  common  asportavit  count.  To  this  declaratioD 
the  defendant  pleaded — first,  the  general  issue  ;  second,  a  special  plea  to 
the  first  count,  on  which  two  pleas  issue  had  been  joined ;  third  plea, 
as  to  the  ejecting,  expelling,  putting  out  and  amoving  the  said  plaintiff 
and  her  family,  in  the  said  second  count  mentioned,  from  the  possession, 
use,  occupation  and  enjoyment  of  the  said  premises  for  the  time,  &c.,  the 
said  defendant  says  actio  non  ;  because  he  saith,  that  before  and  at  the 
time  when  and  soforth,  he  the  said  defendant  was  lawfully  possessed  of 
the  said  house  and  premises,  in  the  said  second  count  mentioned,  situated, 
&c.,  and  the  said  defendant  being  thereof  so  possessed,  the  said  plaintiff, 
a  little  before  the  said  time,  when  and  soforth,  to  wit,  on,  &c.,  at,  &c., 
wrongfully,  unlawfully,  and  without  the  consent,  and  against  the  will  of 
the  said  defendant,  intruded  herself  and  entered  into  the  said  dwelling- 
house  and  premises  in  which,  &c.,  and  unlawfully  took  possession  thereof, 
and  wrongfully  and  injuriously,  and  without  the  license  and  against  the 
consent  of  the  said  defendant,  attempted  to  keep  possession  thereof;  for 
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which  re^on  he  the  said  defendnot  ejected,  expelled,  put  out  and  amoved  x.  T*  1842. 
the  s^id  plaintiff  and  hex  faipily  from  the  posseseion,  use  aad  enjoyment  Qiieen'sBench, 
of  the  said  dwelUng-bouse)  in  wbicb>  &c^  and  kept  and  continued  the  tucksh 
said  plaintifi^  with  her  family,  so  ejected,  expelled,  put  out  and  amoved 
from  tho  possessiou,  occupation*  use  and  enjoyment  thereof,  for  the  timo> 
&c.,  and  as  he  lawfully  might  for  the  causes  aforesaid,  which  are  the  sup- 
posed trespasses,  &c. ;  concludes  with  a  verification.  To  the  third  plea 
plaintiff  demurred  specially,  assigning  as  cause — firsts  that  defendant  did 
not  confess,  or  avoid,  or  traverse,  or  deny  the  breaking  and  entering,  or 
the  causes  of  action  in  said  count ;  secondly,  that  matters  of  aggravation, 
not  the  gist  of  the  action  were  pleaded  to  and  attempted  to  be  put  in 
issue,  and  the  defendant  attempted  to  justify  the  consequence  of  his  acts, 
not  the  acts  themselves,  whilst  the  cause  of  action  was  left  unanswered ; 
thirdly,  the  breaking  and  entering  had  not  been  pleaded  to ;  fourthly, 
no  issue  upon  a  matter  decisive  of  the  merits,  or  going  to  the  cause  of 
action,  was  tendered;  fifthly,  no  request  by  the  defendant  foe  the  plaintiff 
to  depart  prior  to  the  expulsion ;  sixthly,  that  the  mamif^  of  denying 
plaintiff's  possession  was  indirect  and  argumentative.;  seventhly,  that  it 
did  not  give  colour  or  apparent  cause  of  action ;  eighthly,  that  it  amouated 
to  the  general  issue;  ninthly,  that,  the  defendant  did:  not  shew  title. to 
the  f^e  in  any  person  under  whpm^  he  became  po^eas^  of  the  said  house» 
or  any  grant  or  conveyance,  or  by  what  means  he  bei^me  so  possessed; 
tenthly>  also,  that  the  defendant,  whose  allegied  ioterest  i^^as  a  particular 
estate,  had  not  deduced  title  from  the  fee* 


Mr.  Macdanagh  and  Mr.  Smith,  Q.  C,  in  support  of  the,  damurrerr- * 
It  is  settled  that  in  justifying  a  trespass  to  land,  in  professing  to  answer  a 
local  action,  the  defendant  canaot  rely  upon  an  allegation  of  mere  pos* 
session,  but  must  set  forth  some  special  title,  or  superior  right  in  himself; 
he  cannot  rely  upon  his  alleged  possession,  as  against  the  plaintil^  who 
states  the  close  to  be  her  own.  The  distinction  between  declarations  and 
pleas  is  well  established ;  in  a  declaration  a  general  allegation  of  title  is 
sufficient,  in  a  plea  justifying  by  virtue  of  a  right,  the  title  to  the  right 
must  be  set  out  formaUy ;  Grimstead  v.  Marlowe  (a) ;  Attorney ^ General 
V.  GauntleU(b}.  In  an  action  of  trespass  quare  cUmsutn  fregiU  the 
defendant  is  primd  fcuHe  a  wrong  doer ;  that  is,  until  he  pleads  title,  the 
efff^ct  is  th^  same  as  if  he  had  none ;  this  is  different  from  the  case  of  an 
assault  upon  the  plaintiff,  where  the  defendant  is  at  liberty  to  rely  on  a 
defence  of  possession  of  his  close,  for  then  the  plaintiff  had  set  up  no  title 
at  all ;  Step.  PL  195 ;  in  that  case  the  title  or  interest  does  not  come  in 
question,  but  the  possession  is  stated  as  inducement  to  the  justification ; 


(a)  4  T.  R.  718. 


(*)  3  Y.  &  Jer.  93. 
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SkevUl  ▼.  Avery  (a) ;  Pearls  v.  Bridges  (h),  6  Com.  Dig.  tit.  Pleader^ 
&&^  121.  The  defendant  has  confessed  that  he  ejected  and  expelled  the 
plaintiff  from  her  house,  and  shews  no  justification,  but  an  allegation  that 
at  the  said  time  when,  &c.,  the  defendant  was  in  possession  of  the  same 
premises,  which  on  the  principle  of  confession  and  avoidance,  he  must  be 
taken  to  admit  the  plaintiff  had  possession  of;  but  it  goes  £irther,  and 
actually  states  that  the  plaintiff  had  taken  possession  of  the  premises,  and 
that  he  re-took  the  the  possession.  This  plea  amounts  to  the  general  issue ; 
1  Chit.  PI.  542.  If  this  plea  be  considered  as  a  plea  in  confession  and 
avoidance,  it  is  bad  for  not  giving  colour;  if  it  be  considered  as  a  traverse, 
it  is  an  argumentative  denial,  and  in  either  view  departs  from  the  pre- 
scribed form  of  pleading ;  Taylor  v.  Cole  (c).  The  expulsion  is  matter 
of  aggravation,  and  matter  of  aggravation  cannot  be  pleaded ;  1  Chit. 
PI.  645. 


Mr.  Coleman  M.  (yZovghliny  with  whom  was  Mr.  Pigot,  Q.  C,  io 
support  of  the  plea. 

As  to  the  first  objection,  that  the  breaking  and  entering  has  not  been 
answered,  the  general  issue  covers  that ;  the  plea  only  professes  to  be 
pleaded  to  the  ejection ;  if  a  plea  begin  with  an  answer  to  the  whole, 
but  in  truth  the  matter  pleaded  is  only  an  answer  to  part,  the  whole 
plea  is  bad ;  but  if  a  plea  begin  only  as  answer  to  part,  and '  is  in 
truth  but  an  answer  to  part,  it  is  a  discontinuance,  and  the  plain- 
tiff must  not  demur,  for  the  whole  action  is  thereby  discontinued:  he 
should  take  judgment  by  nil  dicit ;  1  Saund.  28,  n.  3 ;  6  Com.  Dig. 
PL  E.  \.  If  two  independent  acts  are  complained  of  in  an  action  of 
trespass,  the  defendant  may  justify  as  to  one,  and  plead  not  guilty  as  to 
the  other ;  7  Bac.  Ah.  Trespany  716.  As  to  the  second  objection,  that 
we  have  pleaded  to  matter  of  aggravation  : — a  count  in  trespass  is  divisi- 
ble; Ham.  N.P^%\\  when  in  the  same  count  a  plaintiff  complains  of 
two  acts,  each  of  which  are,  by  themselves,  distinct  injuries,  for  which 
trespass  would  lie,  the  defendant  may  either  treat  the  latter  of  these 
injuries  as  laid  in  aggravation  of  the  first,  or  as  a  distinct  injury  for  which 
the  plaintiff  seeks  redress ;  Ham.  N.  P.  96 ;  expulsion  is  a  trespass  in 
itself,  and  might  be  alone  the  subject  of  an  action  of  trespass,  it  b  in  its 
nature  a  distinct  act  from  the  entry  ;  Taylor  v.  Cole  (d).  Trespass  lies 
for  an  expulsion,  although  the  original  entry  may  be  lawful ;  JStherton 
V.  PoppleweU  {e) ;  Larkin  v.  Porter  (f)  ;  Johnson  v.  Allen  (g)  ;  Good^ 
title  V.  Tombs  (h)  :  one  tenant  in  common  cannot  maintain  tree.  qua.  clau^ 


(a)  Cro.  Car.  138. 
(<?)  3  T.  R.  292. 
(e)  1  Eaut,  139. 
(g)  12  Mod.  668. 


(b)  2  Saa.  40,  a. 
(d)  1  H.  Blac.  561 ;  S.  C.  3  T.  R.  292, 
(/)  \H.8c  Br.  629. 
(h)  3  Wil.  119. 
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fre.  against  his  co-tenant,  but  be  may  maintain  an  ejectment  for  an  actual  T.  T.  1842. 
ouster,  wbicb  is  trespass  in  its  nature.  As  to  tbe  tbird  objection,  that  Queen*sBencA, 
there  is  no  allegation  of  request : — such  an  allegation  would  be  super-  tucker 
iluous,  it  is  only  necessary  in  justifying  for  assault ;  9  Went.  103,  118 ; 
Collier  v.  Hicks  (a)  ;  TuUatf  v.  Reed  (b) ;  Vin.  Ah.  Tresp.  G.  2.  As  to 
the  fourth  objection,  that  the  plea  denied  possession,  and  has  not  deduced 
title>  the  use  of  pleading  is  to  bring  such  material  facts  on  the  record, 
as  may  plainly  bring  the  merits  of  the  case  into  question  ;  Taylor  ▼.  EtuU 
wood(c)  ;  here  the  possession  was  but  inducement  to  the  justification  and 
not  the  substance  thereof,  and  need  not  be  stated  with  certainty  ;  posses- 
sion is  suflBcient  to  maintain  a  count  for  expulsion ;  Serle  v.  Bunnion  (d); 
Hoyte  V.  Hogan  {e) ;  Harrington  v.  Bushe  (f).  As  to  the  fifth  objection, 
that  it  amounts  to  the  general  issue  and  does  not  give  colour  : — a  justi- 
fication cannot  be  given  in  evidence  under  the  general  issue.  If  any 
circumstance  make  an  act,  which  is  in  general  a  trespass,  lawful  and 
excusable,  this  may  be  pleaded  specially  in  an  action  of  trespass ;  7  Bac. 
Ah.  tit.  Tres.  I. ;  6  Com.  Dig,  Pleader.  G.  14  ;  if  it  does  amount  to  the 
general  issue,  plaintiff  should  have  entered  a  nU  dicit  (g).  Any  plea  may 
be  pleaded  if  colour  is  given  ;  a  party  may  plead  that  specially  which  he 
might  give  in  evidence  under  the  general  issue  ;  Hartford  v.  Jones  (h) ; 
Argent  v.  Durrent  (t) ;  LayfieU  case  (k)  ;  Hallit  v.  Birch  (l). 

BUBTON,  J. 

The  Court  is  of  opinion  that  the  demurrer  to  the  plea  in  this  case, 
which  has  been  admitted  to  be  a  singular  one,  should  be  allowed.  There 
is  DO  precedent  to  be  found,  and  certainly  in  the  course  of  my  experience 
I  know  no  instance  of  it.  It  strikes  me  that  it  is  not  only  without  prece- 
dent, but  not  sustained,  upon  acknowledged  and  admitted  principles.  It 
has  been  argued  with  great  ingenuity,  and  all  the  cases  have  been  cited 
that  could  be  found  to  sustain  the  plea ;  but  the  principles  upon  which  it 
is  suggested  this  plea  might  have  been  sustained,  cannot  be  extracted 
from  the  cases  cited.  The  declaration  states  that  the  defendant  entered 
upon  certain  premises,  the  property  of  the  pUintiff ;  that  is  what  is  com- 
plained of;  and,  in  addition  thereto,  that  he  ejected,  expelled,  and  amoved 
the  plaintiff.  To  this  decUration  the  defendant  has  pleaded — ^first,  the 
general  issue  "  not  guilty  ;"  what  is  the  effect  of  that  plea?  The  import 
of  that  plea  is,  I  did  not  commit  what  has  been  complained  of;  that  is,  I 

(a)  2  B.  &  Ad.  666.  (b)  1  C.  &  P.  6. 

(c)  1  East,  217.  (d)  Frem.  206 ;  S.  C.  2  Mod.  70. 

{ej  2  J.  &  Sy.  226.  (fi  11  Mod.  220. 

(g)  Hob.  127  ;  2  Roll.  140 ;  1  Leon  178^  8  T.  E.  726. 
(h)  1  L.  Say.  393.  (i)  8  T  E.  403. 

(k)  10  Coke,  406.  (I)  3  Salk.  272. 
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T.  T.  1842.  did  not  enter  the  premises  which  you  stated  to  be  your  property.  It 
Qtt^^*»BeneA.  would  be  a  mistake  to  say  that  such  a  plea  would  enable  the  defendant  to 
TUCKER  shew  title  adverse  to  the  plaintiff,  as  that  would  be  matter  for  a  plea  of 
justification,  the  plea  of  not  guilty  being  prima  Jacie  an  avowal  of  title  in 
the  plaintiff:  it  may  be  a  denial  of  the  plaintiff  being  in  possession,  but 
does  not  assert  a  superior  title,  which  should  have  been  done  by  a  special 
justification.  The  second  plea  avoids  saying  any  thing  about  the  entering  ; 
but  says  I  expelled  you  from  these  premises  ;  and  it  is  alleged  that  the 
defendant  has  a  right  to  say,  I  did  expel  you,  because  I  had  a  better  title 
than  you  had  to  these  premises  ;  true,  he  may  say  this ;  but  if  he  does  so 
he  must  shew  that  better  right  on  his  plea ;  that  is  the  fallacy  here,  the 
plea  purports  to  be  a  justification,  and  yet  it  does  not  shew  a  title  war- 
ranting a  justification  of  that  description.  It  is  a  noVelty  in  pleading,  and 
however  artfully  it  may  have  been  composed,  the  Court  cannot  sanction 
it ;  and,  therefore,  the  demurrer  must  be  allowed. 


Crampton,  J.,  and  Perrin,  J.,  concurred. 


Demuner  allowed. 


In  ejectment 
on  die  title  a 
defendant  will 
not  be  com- 
pelled to  give 
security  for 
costs,  unless 
fraud  or  collu- 
sion is  clearly 
shewn. 


Lessee  O'BRIEN  v.  DWYER. 

Mr.  Scullt  shewed  cause  against  a  conditional  order,  calling  on  the 
defendant  in  this  cause  to  give  security  for  costs.  This  was  an  ejectment 
on  the  title.  The  affidavit  of  the  defendant  stated,  that  he  had  come 
int6  possession  of  the  premises  by  virtue  of  an  assignment,  which  he  had 
obtuned  fi^om  the  previous  occupier,  for  good  and  valuable  consideration ; 
that  this  assignment  had  been  executed  and  registered  previous  to  the 
service  of  the  ejectment.  A  person  will  not  be  compelled  to  give  secu- 
rity for  costs  in  defence  of  his  own  possession.  There  is  no  case  in  which 
it  can  be  shfewn  that  on  ejectment  on  the  title,  the  defendant  was  com- 
pelled to  give  such  security  ;  all  the  cases  in  which  such  an  order  has 
been  made,  are  cases  for  non-payment  of  rent. 


Mr.  Benjamin  Stephens,  contra. — This  ejectment  is  brought  against 
an  overholding  tenant,  on  a  notice  to  quit,  and  the  assignment  under  which 
the  defendant  claims  was  made  to  him  solely  for  the  purpose  of  enabling 
the  tenant  to  avoid  giving  security  for  costs ;  the  defendant  was  merely 
the  caretaker  of  the  original  tenant.     The  tenant  could  have  no  interest 
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in  the  premises  at  the  time  of  the  assignment,  it  having  heen  made  suh-  T.  T.  1842. 
sequent  to  the  service  of  the  notice  to  quit,  and  a  very  short  time  previous  Q^^'*^^/^* 
to  the  service  of  the  ejectment.     In  Longfield  on  Eject,  75,  it  is  stated.  Lessee' 

if  defence  be  taken  coUusively  in  the  name  of  a  person  served,  for  the 
purpose  of  embarrassing  the  plaintiff,  the  plaintiff  may  obtain  security  for 
costs. 


OBRIBN 

t;. 

DWYEB. 


Pennefather,  C.  J. 

I  do  not  think  it  is  in  our  power  to  accede  to  this  motion ;  we  are  not 
at  liberty  to  call  upon  a  person  to  give  security  for  costs  in  defence  of  his 
own  possession.  It  is  certainly  a  very  suspicious  case,  and  we  shall  not, 
therefore,  give  the  costs  of  the  motion. 

Motion  refused  without  costs. 


Lessee  SYMES  v.  EJECTOR. 

Mr.  Coates  applied  that  the  commission  of  Robert  Bates,  who  had  been 
appointed  an  Officer  of  this  Court  for  taking  affidavits,  should  be  enrolled 
nunc  pro  tunc^  in  order  to  enable  the  plaintiff  to  proceed  with  his  eject- 
ment in  this  cause,  so  as  to  have  a  trial  at  the  ensuing  Assizes. 

The  affidavit  of  the  Attorney  for  the  lessor  of  the  plaintiff,  upon  which 
the  application  was  grounded,  states,  that  this  was  an  ejectment  for  non- 
payment of  rent,  brought  for  lands  in  the  county  of  Wicklow,  and  that 
copies  of  the  ejectment  have  been  served  on  the  several  parties  interested 
in  the  premises,  and  affidavits  of  the  service  thereof  had  been  sworn 
before  Robert  Bates,  a  Commissioner  of  this  Court  for  taking  affidavits ; 
that  deponent  had  moved  on  said  ejectment  on  the  30th  of  May  last,  but 
was  informed  by  the  Officer  that  the  name  of  Bates,  the  Commissioner 
who  had  subscribed  the  affidavit,  not  having  been  enrolled,  he  could  not 
proceed  on  the  ejectment.  He  further  states  that  there  would  not  be 
sufficient  time  to  have  the  affidavit  re-sworn,  so  as  to  enable  the  plaintiff 
to  move  on  the  ejectment  and  to  have  a  trial  at  the  ensuing  Assizes,  in 
case  defence  should  be  taken  ;  and  that  there  is  a  large  arrear  of  rent  due 
to  the  lessor  of  the  plaintiff,  who  would  suffer  considerable  loss  if  the 
cause  was  not  tried  at  the  ensuing  Assizes. 

The  plaintiff  should  not  be  prejudiced  by  the  neglect  of  the  Officer, 
and  if  this  application  be  not  allowed,  plaintiff  cannot  have  a  trial  at  the 
ensuing  Assizes  (a). 


June  A. 

Where  a  Com- 
missioner for 
taking   affida- 
vits nefflected 
to  enrol  his 
commission 
upon    his    ap- 
pointment, the 
Conrt  allowed 
it  to  be  enrolled 
nunc  pro  tunc^ 
in   onler   that 
thesnitor 
should  not  be 
prejndiced  by 
snch  neglect. 


(a)  Sm.  &  B.  476,  nofe. 
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kitiecHsBench,        i^^^  ^^^  commission  be  entered  nunc  pro  tunc,  the  plaintiff  undertaking 
not  to  proceed  to  judgment  before  a  fortnight,  and  to  serve  this  order. 

Motion  granted. 


THE  QUEEN,  at  the  relation  of  MARTIN  HONAN, 
ifajfSi.  The  HONORABLE  CHARLES  SMYTH  VEREKER. 

June  13. 

Bating   under  INFORMATION  in  the  nature  of  a  quo  warranto^  for  usurping  the  office  of 

refief^'of^'the  ^^J^^  ^^  '^^  city  of  Limerick. — The  information  in  this  case  stated, 

poor   in     Ire-  that  the  office  of  Mayor  of  the  city  of  Limerick  was  an  ancient  office,  and 

have   been  in  ^^^  ^^^^  ^^  ^^®  ^^^^  ^^>  ^"^  ^^^  ^  ^^^E  ^^^^  previous  to,  the  passing  of  the 

^d^"mo/h8  ^  ^  ^  ^*^*  ^'  ^^^  ^'^®  Municipal  Corporation  Act),  the  Mayor,  Sheriffs, 

prior  to  the  and  Citizens  of  said  city,  had  been  one  body,  politic  and  corporate,  in 

fn  tiie^)^^^  deed,  fact  and  name,  by  the  name  of  «  The  Mayor,  Sheriffs,  and  Ckixens 

which  the  Mu-  of  said  city  :"  that  on  the  5th  of  September  1 840,  a  rate  for  the  relief 

poration    Act  ^^  ^^®  destitute  poor  was  made  in  said  city,  and  that  in  pursuance  of  said 

^^  ,^o.^    ^*^*  Act,  the  Poor  Law  Commissioner  certified  to  the  Lord  Lieutenant,  that 

c.  108)  comes 

in  oneration  in  such  rate  had  been  made,  and  that  thereupon  the  Lords  Justices,  on  the 

iJelMd?"*** '"^  30th  of  October  1840,  published  said  certificate  in  the  Gazette,  with  a 

Therefore,    as  declaration,  that  on  the  day  happening  next  after  the  expiration  of  twelve 

was  ti»t struck  calendar  months  from  the  day  stated  in  said  certificate,  as  the  day  on 

Se^^vS**^  '°  ^^^^^  ^*^  '*^®  ^^^  ^®®"  ""*^®'  *^  '^*^>  ^"  *^®  ^^  ^^y  ^^  September 

1840;   Held,  1841,  the  said  Act  should  come  into  operation,  commence  and  be  ia 

tute  ^uld^not  ^^^^^  *"  ^^®  **'*^  ^*^y  ^^  Limerick.     The  information  then  stated  that 

come  into  ope-  afterwards,  to  wit,  on  the   10th  day  of  August  1841,  Eari  Fortescae, 

borough   until  heing  the  Lord  Lieutenant  of  Ireland,  by  and  with  the  advice  of  her 

the  year  1842 ;  Majesty's  Privy  Council,  made  and   published  an  order  contained  in  a 

months'  rating  proclamation,  bearing  date  the  day  and  year  last  aforesaid ;  whereby,  after 

Drio?^to^'^  reciting  that  the  said  rate  for  the  poor  had  been  made,  and  the  declara- 

31st  of  August,  tion  by  the  Lords  Justices  that  the  Municipal  Act  should  come  into  force 

Completed  un-  ^"  Limerick  on  the  6th  of  September  1841,  and  the  provisions  of  the 

til  August  in  statute  in  that  behalf,  and  reciting  by  the  said  Act  that  it  was  also  enacted. 

The  matters  that  certain  matters  should  happen  or  be  done  on  or  before  the  5th  of 

requir^  to  be  September  in  the  year  in  which  the  Act  should  come  into  operation,  and 

38th  section  of  that  certain  other  matters  should  happen  or  be  done  on  or  before  certain 

that  statute  are 

essential,  and 

the  Act  is  in  regard  to  them  imperative,  and  not  merely  directory. — Perrin,  J.,  dissentiente. 
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days,  and  within  certain  periods  therein  specified;  and  reciting,  that  it  was    T.  T.  1 842. 
also  enacted  that  it  should  be  lawful  for  the  Lord  Lieutenant,  if  he  should    ^/^^'*fc»^^ 
think  fit,  by  the  advice  of  her  Majesty's  Privy  Council,  to  order  any    the  queen 
convenient  day  after  the  said  Act  should  come  into  operation  in  any 
borough,  for  doing  the  several  niatters  required  or  authorised  by  said  Act, 
to  happen  or  be  done  on  the  5th  of  September  in  the  first  year  in  which 
the  said  Act  should  come  into  operation  in  that  borough,  instead  of  such 
5th  day  of  September ;  and  that  in  such  case  all  matters  mentioned  in 
such  order  should  be  done  in  said  year  on  such  day  as  should  be  men- 
tioned in  that  behalf  in  such  order,  as  if  the  day  mentioned  in  such  order 
had  in  every  instance  been  mentioned  in  the  said  Act  instead  of  the  said 
5th  day  of  September,  and  not  otherwise ;  and  that  all  things  required  or 
authorised  by  the  said  Act  to  happen  or  be  done  on  any  other  day,  or 
within  any  time,  from  or  before  or  after  the  day  named  in  such  Act,  should 
be  done  or  happen  in  the  said  first  year  on  such  other  days  and  within 
such  other  times  as  should  have,  in  point  of  time,  whether  prior  or  sub- 
sequent, the  same  relation  to  the  day  so  ordered  by  the  Lord  Lieutenant, 
instead  of  the  5th  day  of  September,  as  the  day  and  time  mentioned  in 
the  said  Act  had  to  the  said  5th  day  of  September :  and  further  reciting, 
that  by  reason  of  the  said  Act  coming  into  operation  on  the  6th  of  Sep- 
tember, as  aforesaid,  the  several  provisions  of  the  said  Act  could  not  be  ' 
carried  into  effect  within  the  several  periods  in  the  said  Act  specified  and 
limited  in  that  behalf;  the  stad  Lord  Lieutenant,  by  and  with  the  advice 
of  her  Majesty's  Privy  Council  in  Ireland,  did  thereby  order  and  direct, 
that  the  day  for  doing  the  several  matters  required  and  authorised  by  the 
said  Act  to  be  done  on  the  5th  day  of  September,  in  the  first  year  in 
which  the  said  Act  should  come  into  operation,  should  be  the  20th  day 
of  September  then  next  ensuing,  instead  of  such  5th  day  of  September ; 
and  that  all  things  required  or  authorised  by  the  said  Act  to  happen  or 
be  done  on  any  other  day,  or  within  any  time,  from  or  before  or  after 
any  day  named  in  the  said  therein  mentioned  Act,  should  be  done  in  the 
said  first  year  in  the  said  borough  of  Limerick,  on  such  other  days, 
and  within  such  other  times,  as  should  have  in  point  of  time,  whether 
prior  or  subsequent,  the  same  relation  to  the  said  20th  day  of  September 
as  the  days  and  times  mentioned  in  the  said  Act  had  to  such  5th  day  of 
September.      The  information  further  stated  that  the  different  proceed- 
ings required  by  the  Act,  viz.,  the  revision  of  the  lists  by  Barristers, 
the  election  of  Town  Councillors,  and   the  election  by  them  of  the 
relator  Martin  Honan,  as  Mayor,  did  accordingly  take  place ;  and  that 
the  said  Martin  Honan  had  since  resided,  and  still  did  reside,  in  the 
borough    of  Limerick,   and   had   not    resigned    the   office   of  Mayor, 
being  an  office   of  great   power  and   preeminence   touching    the  rule 
and  government   of  said  borough,   and    the   administration    of  public 
justice  within   the  said   borough  ;    that  the  said   Charlea  S.  Vereker, 
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T.  T.  1842.  upon  the  17th  day  of  November  1841,  and  from  thence  hitherto,  hath 
Queer^tBettch,  ^g^j  ^^^^  exercised,  and  still  did  use  and  exercise  without  any  lawful 
THE  QUEEN  warrant,  royal  grant,  or  right  whatsoever,  the  office  of  Mayor  of  the 
city  of  Limerick,  &c.,  and  prayed  process,  &c.  To  this  information  the 
defendant  pleaded  the  following  plea,  stating  the  charter  of  incorporation 
of  King  James  the  First :  that  his  said  Majesty  thereby  granted  to  the 
citizens  of  Limerick,  that  they  should  be  a  body  politic,  corporate  in 
deed,  fact,  and  name,  and  by  the  name  of  the  Mayor,  Sheriffs,  and 
Citizens,  and  that  by  the  said  name  they  should  have  perpetual  succession, 
and  that  from  thence  hitherto,  accordingly,  the  said  citizens  had  been  a 
body  politic  and  corporate,  in  deed,  fact,  and  name ;  and  that  by  certain 
rules  made  and  established  in  the  25th  year  of  the  reign  of  King  Charles 
the  Second,  the  corporation  were  directed  to  proceed  annually  to  the 
election  of  a  Mayor,  on  the  first  Monday  after  the  Feast  of  St.  John  the 
Baptist,  and  to  return  the  name  of  such  Mayor  to  the  Lord  Lieutenant  for 
his  approval ;  and  that  the  person  so  elected  and  approved  of,  should  be 
Mayor  for  one  year  next  ensuing  the  first  Monday  after  the  Feast  of  St. 
Michael  the  Archangel,  each  year;  and  that  according  to  such  rules,  and  the 
usage  of  the  corporation,  the  said  C.  S.  Vereker  had  been  elected,  and  by 
a  certificate  under  the  hand  and  seal  of  the  Lord  Lieutenant  and  Privy 
Council,  dated  24th  July  1841,  approved  of  to  be  Mayor  of  Limerick 
for  one  year,  to  commence  the  first  Monday  after  the  Feast  of  St.  Michael 
the  Archangel,  then  next  ensuing;  and  that  accordingly  the  said  C  S.  Ver- 
eker did  on  the  4th  October  1841,  enter  on  his  office.  The  plea  then 
stated  that,  to  the  proclamation  of  the  10th  of  August  1841,  in  the  in- 
formation mentioned,  thereto  was  attached  a  schedule  which  had  beeu 
omitted  in  the  information,  and  then  proceeded  to  set  out  the  schedule 
in  its  exact  words  and  figures.  (The  first  provision  of  the  schedule  was, 
that  on  or  before  the  l6th  of  August  1841,  offices  should  be  opened  for 
the  receipt  of  taxes,  cesses,  and  rates,  and  it  then  proceeded  to  name  the 
days  for  every  other  proceeding  required  by  the  statute).  The  plea  then 
alleged,  that  thereby  and  by  reason  of  the  premises,  the  said  Martin 
Honan  was  not  elected  Mayor  of  the  said  borough,  according  to  the  form 
of  the  statute  in  that  case  provided,  but  he,  the  said  C.  S.  Vereker,  was 
so  duly  elected  and  admitted  to  the  office  of  Mayor  of  the  said  city,  and 
still  continued  to  be  and  was  the  lawful  Mayor,  and  had  claimed  and  ex- 
ercised, and  still  claimed  to  exercFse  the  said  office,  and  to  have,  use,  and 
enjoy  all  the  liberties,  privileges,  and  franchises  thereunto  belonging :  and 
this  the  said  C.  S.  Vereker  is  ready  to  verify,  without  this,  &c. 

To  this  plea  there  was  a  demurrer  on  the  part  of  the  relator ;  and  the 
following  causes  of  demurrer  were  assigned:  for  that  according  to  the 
statement  of  the  said  information,  admitted  by  the  said  plea,  an  election 
of  a  Town  Council  and  of  a  Mayor  of  the  borough,  took  place  at  the 
time  in  the  said  information,  in  conformity  with  the  said  Municipal  Act, 
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in  the  said  ioformation  mentioned,  and  therefore  the  said  C.  S.  Vereker  T.  T.  1842. 
did  not  since  such  election  of  such  Town  Council  and  Mayor,  lawfully  Qt^*'Bench. 
fill  the  office  of  Mayor ;  and  ^so,  for  that  the  order  of  the  Lord  Lieu-  the  queen 
tenant,  bearing  date  the  10th  of  August  1841,  in  the  said  information 
mentioned  and  set  forth,  was  a  valid  order  under  the  212th  section  of  the 
said  Municipal  Act,  and  that  the  said  election  of  Council  and  Mayor  dis« 
placed  any  title  of  the  said  C.  S.  Vereker,  to  the  office  of  Mayor,  which 
he  might  have  had  previous  to  such  election. 


v. 

VEREKER. 


Mr.  (yHagan,  with  whom  was  Mr.  Pigot^  Q.  C,  in  support  of  the 
demurrer. 

The  entire  of  the  facts  in  this  case  are  stated  on  the  face  of  either  the 
information  or  the  plea.  They  are  admitted  on  both  sides.  We  do  not 
deny  Mr.  Vereker's  title  prior  to  the  17th  November  1841.  He  does 
not  controvert  ihe  facts  stated  by  us  as  to  our  proceedings  in  Limerick. 
There  is  a  distinction  between  this  case  and  any  that  has  happened 
heretofore ;  we  claim  not  as  holding  an  ancient  office,  but  an  office 
which  had  been  abolished  by  the  Act  of  Parliament.  He  alleges,  and 
we  admit,  that  the  validity  of  those  proceedings,  and  their  operation 
to  displace  him,  depends  on  the  legality  of  the  proclamation  of  the  10th 
of  August  1841.  This  proclamation  he  impeaches,  as  not  in  conformity 
with  the  provisions  of  the  Municipal  Act.  We  maintain  its  legality  and 
perfect  uniformity  with  the  statute.  By  the  212th  section  of  that  Act, 
the  Lord  Lieutenant  is  empowered  to  substitute  for  the  5th  of  Septem- 
ber, in  the  first  year  in  which  the  Act  comes  into  operation,  any  other 
convenient  day,  and  then  the  Act  by  necessary  consequence  shifts  every 
other  day  prescribed  in  it  for  any  municipal  proceeding,  so  that  they  shall 
bear  the  same  relative  proportion  to  the  substituted  day,  as  those  named 
in  the  Act  did  to  the  5th  of  September  in  the  first  year.  There  is 
indeed  a  provision  as  to  the  proclamation,  viz.,  that  the  substituted  day 
must  be  in  the  first  year.  Now  here  this  condition  is  complied  with, 
since  whatever  meaning  be  given  the  word  year,  the  20th  of  September, 
the  day  substituted  by  the  proclamation  for  the  5th  of  September  in  the 
first  year,  is  itself  in  the  first  year.  This  is  evident  on  considering  that  the 
w  ords  "  first  year,"  can  only  have  either  of  two  meanings,  viz.,  the  calen- 
dar year  in  which  the  Act  happened  in  any  particular  borough  to  come  into 
operation, — t.  e.  in  Limerick,  the  year  1841,  or  the  municipal  year,  viz.,  the 
year  beginning  on  the  day  on  which  the  Act  comes  into  operation  in  any 
particular  borough — t.  e,  in  Limerick,  the  year  beginning  the  6th  of  Sep- 
tember 1 84 1 ,  and  ending  the  6th  of  September  1842.  It  may  be  contended 
that  the  preamble  to  the  212th  section  limits  the  enacting  part,  and  that  we 
are  not  entitled  to  go  beyond  the  meaning  of  the  preamble ;  where  the 
words  are  large,  comprehensive,  positive  and  expressive,  the  Court  will 
not  limit  them  in  doubtful  cases  ;  Dtcar,  on  Stat,  655.     Paliison  v. 
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T.  T.  1842.  Bank^(a)i  Colehan  v.  Cooke  (b).  Here  the  words  of  the  enacting  ckuse 
QueeusJE^ncA,  ^^  general  and  express ;  but  even  if  the  preample  was  limited,  the  Coun  will 
THB  QUESN  not,  for  that  reason,  limit  the  enacting  part  under  these  authorities.  This 
*•  Act  is  analogous  with  the  5  &  6   FF.  4,  c.  76,  Eng,,  and  should  receive  a 

similar  construction ;  the  object  of  the  Legislature  was  to  have  the  Act 
come  into  operation  at  the  earliest  possible  period  ;  Cooper^i  Municipal 
Act.  These  Acts  are  in  pari  materia ;  you  will,  therefore,  presume 
the  intention  of  the  Legislature  to  be  the  same ;  Dmar.  on  Stat  699« 
As  to  the  policy  of  the  Act ;  where  an  Act  has  a  remedial  policy,  the 
Court  will  go  far  to  construe  it  according  to  that  policy.  I  Step,  Mun, 
Cor.  67;  Dwar.  7 IS. 


Mr.  r.  B.  C.  Stnithy  Q.  C,  with  whom  was  Mr.  Napier  and  Mr.  «/oibi 
T,  Ballf  in  support  of  the  plea. 

The  simple  question  is  the  validity  of^  the  proclamation,  and  that  de- 
pends on  the  construction  given  to  the  2 1 2th  section  ;  this  section 
empowers  the  Lord  Lieutenant  to  issue  a  proclamation  when  the  Act 
cannot  come  itself  into  force,  but  it  attaches  two  conditions  to  the  exer- 
cise of  that  power,  and  not,  as  Counsel  for  the  relator  would  argue,  but 
one ;  vis.,  Orst,  that  the  substituted  day  for  the  5th  of  September,  must 
be  in  the  6rst  year  in  which  the  Act  comes  into  operation  in  the  par- 
ticular borough ;  and,  secoDdly,  that  "  all  things  required  or  authorised 
"  by  this  Act  to  happen  or  be  done  on  any  other  day,  or  within  any 
"  other  time,  from  or  before  or  after  any  day  named  in  this  Act,  shall  be 
<*  done  in  the  said  first  year  on  such  other  days,  and  within  such  other 
"  times  as  shall  have,  in  point  of  time,  whether  prior  or  subsequent,  the 
<<  same  relation  to  the  day  so  ordered  by  the  Lord  Lieutenant  instead  of 
**  the  5th  of  September,  as  the  day  and  time  mentioned  in  this  Act  have 
<<  to  the  said  5th  of  September."  The  result,  then,  of  these  conditions 
18 — that  the  Lord  Lieutenant,  in  selecting  the  day  to  be  substituted  for 
the  5th  of  September  in  the  first  year  in  which  the  Act  comes  into 
operation  in  any  borough,  must  choose  one  so  situated  in  that  first  year, 
as  to  admit  of  every  day  on  which  any  thing  is  to  be  done  falling  within 
the  said  first  year.  The  question,  then,  here  is,  has  that  been  effected 
in  this  proclamation  ?  and  in  order  to  determine  it,  the  first  consideration 
is  as  to  the  meaning  of  the  terms  *'  first  year  in  which  the  Act  came 
into  operation/'  In  Limerick  it  is  either  the  calendar  year  1841,  or  the 
municipal  year  beginning  the  6th  of  September  1841 — but  which  ?  We 
say  the  municipal ;  and  if  we  shew  that,  then  it  is  evident  the  proclama- 
tion is  illegal ;  for  the  first  day  named  in  its  schedule,  and  the  first  day 
on  which  any  matter  is  to  be  done,  viz.,  the  16th  of  August  1841,  the 
day  on  which  the  tax>collectors  are  to  open  houses  for  the  receipt  of 


(a)  Cowp.  643. 


(b)  Wil.  395. 
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taxes,  is  outside  of  the  6rst  year ;  and  so  also  is  the  greater  part  of  the 
month  following  that  16th  of  August  during  which  the  taxes  are  to  con- 
tinue to  be  received. 

In  order  to  ascertain  the  meaning  of  the  words  *<  first  year,*'  let  us 
consider  what  is  the  meaning  they  have  in  the  other  sections  where  they 
are  used.  In  the  39th  section  the  6th  of  September  in  the  first  year  is 
spoken  of:  but  in  the  38th  section  it  is  enacted,  that  ** after  this  Act 
'*  shall  come  into  operation  in  any  borough,  the  guardians,  commissioners, 
'<  &c.,  who  shall  be  entitled  to  receive,  or  cause  to  be  collected  any  cess, 
"  rate  or  tax,  the  payment  whereof  is  required  by  this  Act  for  the  pur- 
**  pose  of  entitling  any  occupier  to  be  enrolled  as  a  burgess,  should,  one 
**  calendar  month  at  least  before  the  31st  of  August  in  each  year,  open  or 
"  cause  to  be  opened  in  some  convenient  place  within  such  borough,  an 
"  office  for  receiving  payment  thereat  of  such  cess,  &c."  Now,  the  month 
prior  to  the  3l8i  of  August  spoken  of  in  this  section,  must  be  prior  to  the 
5th  September  spoken  of  in  the  39th  section  ;  but  this  31st  of  August  is 
desired  to  be  after  the  Act  comes  into  operation,  and  thus  the  5th  of 
September  in  the  first  year  is  shewn  to  be  the  5th  of  September  next 
after  the  Act  comes  into  operation  in  the  particular  borough  ;  in  Lime- 
rick it  would  have  been  the  5th  September  1842.  The  words  <<  first 
year  *'  did  not  mean  the  calendar  year.  The  first  year  of  her  Majesty's 
reign  would  not  be  understood  to  be  the  year  of  our  Lord  in  which  it 
happened  that  she  came  to  the  throne,  but  the  twelve  months  which  suc- 
ceeded the  day  on  which  she  began  to  reign.  The  first  year  of  a  man's 
age  is  not  the  calendar  year  when  his  birth  occurred,  but  the  twelve 
months  subsequent  to  the  day  he  was  bom. 

It  is  evident,  then,  that  if  the  words  **  first  year  "  be  held  to  mean  the 
corporate  year,  commencing  in  Limerick  on  the  6th  of  September  1841, 
this  proclamation  is  not  legal ;  since  the  20th  of  September,  the  day  sub- 
stituted for  the  5th  of  September,  is  not  so  situate  in  the  first  year  as  to 
allow  of  <<aU  things  required  or  authorised  by  the  Municipd  Act  to 
«  happen  or  be  done  on  any  other  day,  or  within  any  time  from  or  before 
**  or  after  any  day  named  in  the  Act,  being  done  in  the  said  first  year." 

This  proclamation  is  also  defective,  the  proceedings  directed  by  it 
being  premature.  The  qualification  of  the  voter  is  defined  in  the  30th 
section  to  be,  that  he  shall  have  been  rated  in  respect  of  the  poor-rate, 
and  shall  have  occupied  premises  of  a  certain  value,  for  the  space  of 
twelve  calendar  months  at  least  next  preceding  the  last  day  of  August  in 
any  year.  Now,  in  Limerick  the  first  rate  was  struck  on  the  5th  of  Sep- 
tember 1840,  and,  therefore,  the  qualification  could  not  be  completed 
earlier  than  the  month  of  September  1841.  At  the  time  when  the  pro- 
clamation proposed  to  open  houses  for  receiving  those  taxes,  the  payment 
of  which  was  also  part  of  the  voters'  qualification  (viz.,  the  16th  of  August 
1841),  there  was  not  a  person  qualified  to  be  a  burgess  in  Limerick. 


T.  T.  1842. 
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T.  T.  1842 
Queen'tBench 


V. 
VERBKER. 


The  proclamation  did  not   give   the   citizen  the  full  time  to  acquire 
his  franchise ;  he  had  neither  his  full  time  of  rating  or  occupancy,  nor 
THE  QUEEN    had  he  as  much  time  to  pay  up  his  taxes,  or  any  arrears  of  them,  as  he 
should  have  had  ;  his  rights  were  abridged  by  this  proclamation,  and  this, 
in  itself,  is  sufficient  to  render  it  invalid  and  illegal ;  it  was  in  order  to 
prevent  this  occurring  that  the  211th  section  enacted  that  twelve  months 
after  a  poor-rate,  and  not  until  then,  the  Act  should  come  into  operation 
in  the  borough.     Both  the  reason  of  the  case,  and  the  express  words  of 
the  38th  section,  shew  that  section  could  not  be  put  in  force  until  after 
the  Act  came  into  operation  in  the  borough,  t.  «.,  until  after  the  6th  of 
September  1841.     It  is  remarkable  that  the  summary  of  the  212th  sec- 
tion on  the  margin  of  the  Act  says,  "  Power  to  postpone  the  matters  to 
be  done  on  the  5th  of  September."     If  this  be  a  correct  interpretation, 
there  would  be  an  end  of  the  relator's  case,  for  then  all  the  substituted 
days  should  have  been  at  the  end  of  the  year  1842,  instead  of,  as  by  the 
proclamation,  at  the  end  of  1841.     But  it  is  not  necessary  to  go  this 
length.     It  is  enough  that  there  are  days  (viz.,  the  16th  of  August  and 
the  days  following  it)  on  which,  under  the  procbmation,  there  is  to  be 
done  some  municipal  proceeding  required  or  authorised  by  the  Act — 
which  are  prior  to  the  6th  of  September  1841,  the  day  on  which  the  Act 
first  "  came  into  operation,  commenced  and  was-  in  force  "  in  the  borough 
of  Limerick ;  Qtdn  v.  Poor  Law  Commiisionen  (a). 


Mr.  Pigoty  Q.  C,  in  reply. — The  question  is  in  fact  narrowed  to  the 
effect  to  be  given  to  the  38th  section  of  the  Act.  The  month  spoken  of 
in  that  section  during  which  taxes  are  to  be  received  from  the  burgesses, 
must,  it  is  argued,  occur  after  the  6th  of  September  I84I :  and  because 
under  the  proclamation  the  month  allowed  for  that  purpose  does  not  fill 
subsequent  to  that  day,  the  proclamation  and  all  the  proceedings  under 
its  authority 'are  illegal;  now,  some  of  the  month  does  fall  after  that 
period,  but  about  half  does  not.  Is  there  then  sufficient  to  render  invalid 
the  proclamation  ?  Were  the  directions  of  the  38th  section  an  indispen- 
sible  part  of  the  qualification  of  the  burgess,  there  might  be  something  in 
this  objection ;  but  they  are  not ;  the  provisions  of  that  section  are  merely 
directory ;  their  non-fulfilment  would  not  have  prejudiced  the  right  of  a 
single  burgess.  Suppose  in  any  borough  the  Act  came  naturally  into 
operation,  and  that  the  proper  persons  neglected  or  refused  to  open 
houses  for  the  receipt  of  taxes,  surely  this  would  not  lessen  the  right  of 
the  burgess  to  his  franchise.  The  section  confers  a  privilege  on  the  citizen 
by  giving  him  an  increased  facility  for  paying  his  taxes ;  but  surely  that 
privilege,  if  through  any  accident  he  should  be  deprived  of  it,  would  not 
lessen  his  right  to  vote.    Let  us  suppose  the  Act  had  come  into  operation 

(a)  3  P.  &  D.  69. 
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on  the  6th  of  August  1841,  will  any  one  contend  it  could  not  have  taken    T.  T.  1842. 

its  natural  course,  and  that  the  mere  fact  that  five  days  of  the  month. for     QueetCsBench, 

receiving  taxes  fell  before  the  day  the   Act  came  into  operation,  would    the  queee? 

vitiate  proceedings  had  under  the  Act  ?    In  like  manner,  the  same  thing  v* 

occurring  under  the  proclamation  does  not  vitiate  the  elections.      The  ekkb. 

curial  part  of  the  proclamation — the  essential  part — ^is  that  which  names 

the  20th  of  September  1841,  as  the  day  to  be  substituted  for  the  5th  of 

September,  and  that  part  is  correct — for  the  20th  is  subsequent  to  the 

6th  of  September,  and  in  the  first  year.     This  fulfils  every  condition 

which  the  other  side  require.  The  rest  of  the  proclamation  is  admonitory, 

and  it  is  a  matter  of  no  importance  whether  its  directions  bring  the  month 

for  receiving  taxes  after  or  before  the  6th  of  September  1841.      Under 

any  view  of  the  case,  an  Act  to  remedy  existing  grievances,  and  establish 

a  new  municipal  government  for  the  boroughs  of  Ireland,  is  entitled  to  a 

liberal,  expanded,  and  remedial  construction. 


Pennefather,  C.  J.,  on  this  day  delivered  judgment. 

In  this  case  the  majority  of  the  Court  are  of  opinion  that  the  judgment 
should  be  given  in  favour  of  Mr.  Vereker,  and  concur  in  the  construction 
put  upon  the  statute  by  his  Counsel ;  but  one  member  of  the  Court  does 
not  agree  with  the  other  three.  On  this,  the  last  day  of  Term,  and  with 
such  a  press  of  business  to  engage  the  attention  of  the  Court,  we  shall 
not  be  able  to  give  the  reasons  of  our  opinion  as  fully  as  the  great  conse- 
quence of  the  case,  and  the  difference  of  opinion  between  the  Judges, 
would  render  desirable ;  but  I  may  generally  sum  up  the  chief  con- 
siderations which  influence  us  in  arriving  at  the  conclusion  I  have  stated. 
The  question  turns  upon  the  construction  of  the  30th  and  38th  sections 
of  the  Act ;  and  it  appears  to  the  majority  of  the  Court,  according  to  the 
true  construction  of  those  sections,  that  the  time  specified  therein  is 
material,  and  cannot  be  dispensed  with  ;  and  that  the  statute  in  relation 
to  the  subject  matter  of  these  sections  is  not  merely  directory,  htxi  im- 
perative, and  forms  part  and  parcel  of  the  statute  founded  upon  the  con- 
siderations for  which  this  Act  of  Parliament  was  passed.  By  the  30th 
section  it  appears  that  persons  to  entitle  themselves  to  vote  for  burgesses, 
are  obliged  to  establish  a  certain  qualification  ;  and  the  qualification  to 
be  so  established  and  proved  in  favour  of  such  voter,  must  be  compounded 
of  two  several  matters ;  first,  occupancy ;  and,  secondly,  rating  under  the 
poor  rate.  We  (the  majority)  do.  not  think  that  although  both  the 
English  and  Irish  Acts  are  on  the  same  subject-matter,  there  is  any 
analogy  between  them ;  the  Irish  Act  must  be  considered  by  itself.  Both 
Acts  proceed  on  the  same  foundation — occupancy  and  rate  paying ;  but 
there  is  a  great  difference  between  them  ;  the  rate  being  established  and 
ascertained  in  England  for  some  time,  whereas  in  Ireland  it  is  a  new  and 
untried  qualification.     Founded  upon  this  great  difference,  there  was  no 
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T.  T.  1 842.    necessity  for  the  delay  in  acting  upon  the  English  Act,  which  was  required 
Queen^sBenck,    by  the  Irish  Act,  in  order  to  ascertain  the  validity  and  extent  of  the  qnali- 
THB  QUEEN    ficatioH.     The  Irish  Act  has  stated  a  time  during  which  the  rate  paying 
V-  should  continue  to  be  paid  after  the  Act  came  into  operation  : — ^by  the 

TEBEKEB.  jq^j^  ggction  of  the  Act  it  is  enacted,  "  That  after  this  Act  shall  come  into 
'<  operation  in  every  borough,  every  man  of  full  age,  who,  upon  the  last 
**  day  of  August  in  any  year,  shall  be  an  inhabitant  householder,  and  who 
"  for  six  months  previous  thereto  shall  have  been  resident  as  such  within 
**  such  borough,  or  within  seven  statute  miles  of  such  borough,  and  who 
« shall  occupy  within  such  borough  any  houBe,  warehouse,  counting- 
«  house,  or  shop,&c^  which  shall  be  of  the  yearly  value  of  £10;  provided 
"always,  that  no  such  occupier  shall  be  admitted  to  be  enrolled  as  a 
**  burgess,  or  to  vote  at  any  election  of  Municipal  Commissioners  under 
"  this  Act,  unless  he  shall  have  been  rated  in  respect  of  such  premises  to 
<*  the  relief  of  the  poor,  and  shall  have  occupied  such  premises  within  the 
"  said  borough,  and  been  rated  as  aforesaid,  for  the  space  of  twelve  calendar 
**  months,  at  the  least,  next  preceding  such  last  day  of  August."  It  must 
be  a  rating  for  twelve  months  before  this  Act  shall  have  come  into 
operation  terminating  on  the  last  day  of  August  in  every  year,  and  there 
was  a  good  reason  for  that  provision,  because  the  Poor  Law  came  into 
operation  in  Ireland  much  about  the  same  time,  and  it  therefore  became 
necessary  (not  directory  but  imperative),  that  the  rating  should  continue 
for  twelve  months  before  the  Corporation  Act  should  come  into  operation. 
In  order  to  give  time  for  the  operation  of  this  Act  in  Limerick,  the  coiue- 
quence  would  be  this ; — the  test  (the  payment  of  poor  rate  for  twelve 
months)  must  expire  before  the  3 1st  of  August,  in  the  year  in  which  the 
Corporation  Act  would  come  into  operation  in  that  city ;  and  the  language 
of  the  Act  would  not  have  been  complied  with  unless  twelve  months'  rating 
to  the  poor  had  been  completed  prior  to  the  3ist  of  August,  in  that  year 
in  which  the  Corporation  Act  is  brought  into  operation  in  that  city.  Now, 
when  would  that  period  arrive  ?  In  the  city  of  Limerick  (by  the  211th 
section),  the  Commissioners  of  poor  rate  signified  that  the  rate  was  to 
come  into  operation  upon  the  5th  of  September  1840;  there  should  be 
then  a  rating  for  twelve  months  previous  to  the  31st  of  August,  in  some 
year  before  the  Corporation  Act  could  come  into  operation ;  that  period 
was  not  completed  therefore  upon  the  3lst  of  August  1841,  for  twelve 
months  from  the  time  the  rate  was  first  imposed  in  the  city  of  Limerick 
did  not  expire  until  the  month  of  September  1841 ;  and  as  there  must 
have  been  a  subsisting  poor  rate  for  twelve  months  prior  to  the  Slat  of 
August,  before  the  Corporation  Act  shall  have  come  into  operation,  it 
necessarily  follows  that  that  period  could  not  have  been  completed  until 
the  3 1  St  of  August  1842,  The  necessary  consequence  of  this  construc- 
tion is,  that  the  proclamation  and  proceedings  of  the  Lord  Lieutenant 
have  been  too  soon,  and  that  they  ought  not  to  have  taken  place  until  the 
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year  1842.  For  adequate  reasons  and  upon  the  same  principles  upon  T.  T.  1842. 
which  the  comoiencement  of  the  Corporation  Act  was  tested,  namely,  a  Q»^^*Betwh, 
period  of  twelve  months  prior  to  the  31st  of  August,  after  the  Poor  Law  the  quben 
Act  came  into  operation,  we  hold  that  the  38th  section  has  precisely  the  ^* 

same  effect  and  operation.  It  is  said  also  that  this  section  must  be  taken  ^^beker. 
to  be  only  directory,  because  it  would  be  inconvenient  it  should  be  other- 
wise. I  do  not  think  the  inconvenience  should  be  taken  into  considera- 
tion ;  the  Court  has  no  right  to  consider  that  as  merely  directory,  which 
we  6nd  the  Legislature  has  positively  enacted  ;  and  even  were  it  open  to 
the  Court,  there  is  sufficient  reason  in  the  present  instance  to  consider 
the  language  of  the  statute  not  directory,  but  imperative.  The  twelve 
months'  rating — the  criterion  which  the  Act  requires*— ought,  in  my  mind, 
to  have  been  strictly  adhered  to,  for  two  reasons  ;  first,  that  the  persons 
entitled  to-  the  franchise  should  have  full  time  for  the  payment  of  their 
taxes ;  and  secondly,  that  others  may  have  an  opportunity  of  opposing 
improper  persons,  who  have  merely  fictitious  qualifications,  from  ob- 
taining the  elective  franchise.  According  to  the  view  I  take  of  this  sub- 
ject, I  do  not  consider  it  a  matter  of  direction,  and  therefore,  in  my 
opinion,  this  proceeding  has  been  unwarranted  by  the  Act,  and  Mr. 
Vereker*s  right  is  undisputed  unless  the  old  Corporation  has  been  super- 
seded, which  has  not  been  done.  We,  the  majority  of  the  Court,  are 
therefore  of  opinion,  that  judgment  must  be  given  for  the  defendant. 

Pbrbin,  J. 

Owing  to  the  want  of  time  and  press  of  business  occupying  the  Court, 
I  will  not  state  my  reasons  for  dissenting  from  the  opinions  of  the  majority 
of  my  Brethren.  I  think  Mr.  Honan's  title  to  the  office  of  Mayor  is 
established.  The  statute  gives  power  to  the  Lord  Lieutenant  to  accelerate 
the  operation  of  the  Act ;  I  consider  the  38th  section  merely  directory, 
and  I  hold  my  opinions  upon  the  questions  involved  in  this  argument, 
upon  the  grounds  stated  by  Mr.  Pigot  in  his  able  argument  upon  thb  case. 

Demurrer  overruled. 
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T.  T.  1842. 
Qveen'sBench, 

j^i.  CARNAGIE  V.  KIRBY. 

by  ^ayee  ASSUMPSIT. — This  was  an  action  of  assumpsit  upon  a  promissory  note, 

ajfainst  maker   tried  before  the  Lord  Chief  Justice  at  the   Sittings  after  last  Hilary 
of  a  promissory    t*  rp,  ,  *  ^ 

Dotc  payable  in     ^^rm.      the  note  was  made  payable  in  the  body  of  it  in  a  particular 

^i^cSar***  P^**^®*     ^^^  declaration   contained   two  counts;  first,  a  count  upon  the 

place;    Held,  note,  omitting  to  state  the  place  where  it  had  been  made  payable;  the 

that  a  promise  «u  al  »  «   .  .  ■        i 

by  the  defeo-  ^*"®'^  ^^  ^"^  common  money  count.     It  appeared  in  evidence  that  the 

bee*  ^^  to  "°^^  ^^  *  ^^'"'  *"^  several  note,  and  was  made  payable  in  the  body  of 

pay   the     '  '^  **  ^^®  office  of  the  National  Bank,  Tipperary  ;  that  payment  had  been 

^^^w^evt"  ^®'"*"^®^  ^^^  ^^®  defendant  after  it  became  due,  and  on  that  occasion 

deoce   of    the  the  note  was  presented  to  him  ;  that  he    then  admitted  he  owed    the 

money  counts  *"™ount,  and  promised  to  pay  it ;  it  was  also  proved  the  defendant  had 

and   di^>en8ed    no  funds  in  the  hank,  but  no  evidence  was  given  of  its  having  been  pre- 
with  the  omis-  j    l  rni.  ©  r 

sion  in  the  de-    sented  there.     The  defendant's  Counsel  called  upon  the  learfted  Judge 

8i^tS^°connt    ^^  nonsuit  the  plaintiff,  there  being  a  variance  between  the  note  proved  in 

averring    pre-    evidence,  and  that  stated  in  the  declaration ;  on  the  other  side  it  was 

the  particular    '"^'^ted  that  the  plaintiff  was,  at  all  events,  entitled  to  a  verdict  on  tlie 

place,  and  with    money  counts,  particularly  on  that  for  an  account  stated  and  settled,  the 

proof  of  snch     i  r     j        u     •  .    . 

presentment.       defendant  having  admitted  he  owed  the  amount,  and  promised  to  pay  it. 

The  learned  Judge  refused  to  direct  a  nonsuit,  but  left  the  case  to 
the  Jury,  who  found  for  the  plaintiff. 

A  conditional  order  having  been  obtained  to  have  this  verdict  set  aside, 
and  a  nonsuit  entered,  pursuant  to  leave  reserved  at  the  trial — 

Mr.  John  Brooke,  Q.  C,  with  whom  was  Mr.  Cheyne,  shewed  cause. 
This  was  an  action  upon  a  promissory  note,  and  the  objection  made  at 
the  trial  was  that  there  was  no  allegation  in  the  declaration  of  the  note 
being  made  payable  at  the  place  mentioned  in  the  body  of  it ;  the  learned 
Judge  was  of  opinion  that  upon  the  first  count  we  should  be  nonsuited, 
but  that  we  were  at  liberty  to  give  this  note  in  evidence  under  the  money 
counts ;  the  note  is  for  value  received. — [Crampton,  J.  Did  you  prove 
the  consideration  given  for  the  note?] — No,  but  we  proved  that  the  note 
was  presented  to  the  defendant  after  it  became  due,  and  that  he  promised 
to  pay  it.  It  was  clearly  evidence  under  the  count  for  money  lent; 
Bayley  on  Bills,  357  ;  2  Phil  JSvid.  15 ;  where  all  the  cases  upon  the 
subject  are  collected,  the  result  of  which  is  stated  to  be,  that  as  between 
the  original  parties  it  is  evidence  of  money  lent,  and  is  admissible  as  a 
paper  writing,  to  prove  the  receipt  of  so  much  money  from  the  plaintiff; 
SuHon  V.  Toomer{a)  ;   Williamson  v.  Bennett  {h)  ;  Lyon  v.  Sundius(c). 

{a)  7  B.  &  C.  416.  {(,)  2  Camp,  419.  (c)  1  Camp.  425. 
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Mr.  John  0*Hara,  contra.— This  is  not  the  case  of  a  note  drawn  in  x.  T.  1842. 
the  common  form,  but  the  contract  has  been  qualified  by  its  being  made  Queen^sBench. 
payable  in  the  body  of  it  at  a  particular  place  ;  the  plaintiff  not  having  cabnaoie 
averred  in  the  first  count  of  the  declaration,  that  the  note  was  payable  at 
such  place,  there  was  a  clear  variance  between  the  document  proved  at 
the  trial,  and  that  set  out  in  the  declaration,  and  he,  therefore,  could 
not  recover  on  that  count ;  the  question,  then,  is,  can  such  a  qualified 
contract  be  given  in  evidence  under  the  money  counts?  A  note  is  not 
always  evidence  under  the  money  counts ;  Bird  v.  Legge  (a).  If  a 
qualification  be  inserted  in  the  body  of  a  note,  it  must  be  stated  and 
proved.  In  Dickinson  v.  Bowes  (b),  Lord  Ellenborough  says — "  It  has 
"  been  decided,  if  the  particular  place  of  payment  be  embodied  in  the 
'*  note,  it  was  part  of  the  condition  on  which  it  was  payable  that  it  should 
"  be  presented  for  payment  at  that  place  ;"  and  in  Morgan  v.  Jones  (c), 
Vaughan,  B.,  in  giving  judgment,  says : — "  Without  further  adverting 
**  to  the  cases,  where  between  the  original  parties  a  promissory  note  is 
^  presumptive  evidence  of  money  lent,  it  is  sufficient  to  say,  that  such 
"  presumption  only  arises  in  the  case  of  a  note  payable  in  the  ordinary 
**  way,  that  is,  at  all  events,  and  is,  therefore,  rebutted  by  any  matter  on 
**  the  face  of  the  instrument  which  raises  a  directly  contrary  inference  ;" 
Saanderson  v.  Bowles  (d)  ;  Chit.  Bills.  577. 


Mr.  Cheyne^  in  reply. — The  subsequent  promise  by  the  defendant  to 
pay  the  note  when  it  was  presented  after  it  became  due,  dispensed  with 
the  necessity  of  presentment  at  the  bank,  and  created  a  moral  obligation 
sufficient  to  sustain  the  account  stated :  Seago  v.  Deane  {e) :  it  is  there 
distinctly  laid  down  that  evidence  of  a  promise  to  pay,  at  a  period  sub- 
sequent to  the  date  of  the  document,  was  admissible,  and  properly  received 
under  the  account  stated ;  and  in  Singleton  v.  Barrett  ff),  Lord  Lynd- 
hurtst  says,  *<  that  what  a  party  says  admitting  a  debt,  is  evidence,  not- 
withstanding the  promise  to  pay  is  reduced  to  writing." 

The  Court  were  of  opinion  that  the  subsequent  promise  of  the 
defendant  to  pay  the  note,  dispensed  with  the  necessity  of  presentment, 
and,  therefore. 

Allowed  the  cause  with  costs. 


(a)  7  D.  P.  C.  814. 

(c)  1  Tyr.  30. 

(e)  1  M.  &  P.  227. 


(b)  16  East,  112. 
(rf)  14  East,  607. 
f/j  2  C.  &  Jer.  369. 
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T.  T.  1842. 
Queen*  sB$$tcA. 


June  9. 


I9   THE   MATTER   OF   A   PbESENTMEKT   MADE   BT   THE    GeAII])   JuBT 
OF   THE    COCMTT    FeBMANAGH. 


Where  »  pre-    [n  this  caie  t  cooditioDai  order  had  been  obtained,  that  a  writ  of  certiormri 

seDtment   was 

made   at  a       should  issue  to  the  Judges  of  Assize  and  Clerk  of  the  Crown  of  the 

S«Mrfonj°ior  county  of  Fermanagh,  directing  them  to  return  into  this  Court  a  certain 

enlargjQg  a  presentment  made  by  the  Grand  Jury  of  said  county  at  the  Suminer 

the  V  ^^.^'^4  '^^^'es  of  1841,  concerning  the  enlarging  the  gaol  of  EnniskiUen,  mod 

5'  xf  *V  w^  *^  papers  relating  thereto. 

c.  116,  and  was       The  affidavit  of  Henry  Armstrong,  a  cess-payer,  made  in  support  of 

^pjj^^'^^^y  the  order,  stated,  that  at  the  Spring  Assizes  of  1840,  a  resolution  had 

the  Grand  been  entered  into  by  the  Grand  Jury,  to  have  plans  and  estimates  pre- 

enraing    As-^  pared  for  enlarging  the  gaol  of  EnniskiUen,  and  that  same  when  prepared 

sisee ;  HeUy  should  be  laid  before  the  cess-payers  at  the  next  Road  Sessions  for  their 

seotment  did  approval,  previous  to  being  submitted  to  the  Grand  Jury  ;  that  in  pur- 

idthir"Se  nuance  of  such  resolution,  such  plans  and  estimates  were  prepared,  and 

terms  of  the  an  application  made  to  the  Magistrates  and  cess-payers  at  the  Sessions 

teotioM  of  the  ^^^  *  ^""^  "^^  exceeding  £7500  should  be  raised  on  the  county  at  large, 

1^^^  ^^  >ii.d  and  a  presentment  for  such  purpose  should  be  made  under  6  &  7  IFl  4,  c. 

had  been  ap-  116,  s.  124,  and  7  G.  4,  c.  74,  s.  1 1  ;  that  such  application  was  approved 

^V^  ^'d  ^^  ^^  ^^^  Magistrates  and  cess-payers,  and  that  at  the  Summer  Assizes  of 

Jxaj  at    the  1841  the  Grand  Jury  made  a  presentment  for  the  said  sum  of  £7600, 

not  ^Memi^  *°^  appointed  Commissioners  for  carrying  it  into  effect,  and  that  such 

that  it  should   presentment  was  Jlated  by  the  Judge.  The  affidavit  further  stated,  that  the 

fi^^\n  be  laid  tr  y  a  ^ 

before  the  Ma-   original  application  had  never  again  been  laid  before  the  first  meeting  of 

gistrates    and   ^(^^  Presentment  Sessions  holden  first  after  the  said  Assizes,  or  any  other 

oess-payew  at  ... 

the  Seesionf     subsequent  Sessions,  nor  were  any  maps  or  specifications  in  respect  thereof 

proTair'  *^'  ^^  before  said  Sessions  or  the  Justices  and  cess-payers  for  their  conn- 
deration,  but  such  presentment  was  made  and  fiated  without  any  reference 
to  said  last  mentioned  Presentment  Sessions,  as  required  by  the  provisions 
of  the  6  &  7  FF.  4,  c.  116  ;  that  such  presentment  was  illegal,  and  made 
without  authority,  and  contrary  to  the  provisions  of  said  Act ;  for  that  it 
is  thereby  required  that  the  original  application  for  such  presentment 
should  have  been  first  certified  and  approved  of  by  the  Grand  Jury, 
and  afterwards  remitted  to  the  first  Presentment  Sessions,  before  any 
valid  presentment  could  be  made  thereon. 

Mr.  Shell,  with  whom  was  Mr.  SprouUy  shewed  cause. — The  objection 
made  to  this  presentment  is,  that  the  application  upon  which  it  has  been 
grounded  has  not  been  certified  by  the  Grand  Jury,  and  returned  to  the 
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Presenting  Sessions  for  approval  before  it  was  finally  confirmed ;  now,  T.  T.  1842. 
we  contend,  under  the  provisions  of  the  Gaol  Act  (7  G,  4,  c.  74),  such  a  QuetrCsBeneh, 
course  of  proceeding  is  not  necessary ;  the   1 1  tn  section  of  that  Act  In  re 

enables  the  Grand  Jury  to  present  such  sum  as  shall  be  deemed  necessary       prbsekt- 
for  the  repair  of  or  to  supply  any  deficiencies  in  the  gaols,  either  by       mint. 
enlarging  or  altering  the  same,  or  providing  a  new  prison  in  lieu  thereof ; 
and  the  18th  section  enables  the  Grand  Jury,  when  any  such  presentment 
shall  have  been  made,  to  appoint  Commissioners  to  carry  such  presentment 
into  effect;  and  by  the  19th  section,  those  Commissioners,  when  appointed, 
are  directed  to  give  notice  of  such  presentment  having  been  made,  and 
secUoo  20  enacts,  that  it  shall  not  be  lawful  for  any  Grand  Jury  or  Com- 
missioners to  begin  to  build,  or  rebuild,  or  alter,  or  enlarge  any  gaol,  &c., 
until  the  plan  and  site  thereof,  and  the  contracts  upon  which  the  same  is 
proposed  by  the  Commisnoners  to  be  executed,  shall,  after  being  pre- 
viously approved  of  by  the  Grand  Jury,  be  submitted  to  the  Lord  Lieu- 
tenant for  approval ;    these  are  the   material  sections  in  this  Act  in 
reference  to  such   presentment,   and  we  have  complied  with  all  the 
directions  contained  therein ;  but  there  is  nothing  in  them  which  requires 
such  presentment  to  be  returned  to  the  Magistrates  and  cess-payers  at 
the  Sessions,  for  their  approval ;  but  it  is  argued,  that  under  the  pro- 
visions of  the  6  &  7  W.  4,  c.  116,  ss.  27  and  28,  this  presentment 
should  be  approved  of  a  second  time  by  the  Magistrates  and  cess-payers 
at  the  Sessions ;  those  sections  do  not  extend  to  presentments  for  the 
building  or  enlarging  of  a  gaol;  and  the  124th  section  of  that  Act  enacts, 
that  nothing  therein  contained  shall  be  construed  to  limit  the  powers  of 
Grand  Juries  to  make  presentments,  which  they  are  authorised  to  do 
under  under  the  7  G.  4,  provided  the  application  for  such  presentment 
shall  have  been  made  and  approved  of  at  the  Presentment  Sessions  in 
manner  therein  directed.     This  section  recognises  the  7  G,  4,  and  the 
only  limitation  put  to  proceedings  under  such  Act  is,  that  they  must  be 
approved  of  by  the  Magistrates  at  Sessions  in  manner  therein  directed, 
all  which  has  been  done  in  this  case ;  but  it  does  not  require  them  to  be 
certified  by  the  Grand  Jury,  or  returned  to  the  Sessions  for  approval.  If 
the  construction  of  the  other  side  be  correct,  it  would  shpersede  the 
powers  vested  in  the  Commissioners  by  the  7  G.  4,  and  vest  those  powers 
in  the  Magistrates  and  cess-payers  at  the  Sessions. 

Mr.  Boydf  contra. — By  the  l7th  section  of  6  &  7  FF.  4,  in  the  ordinary 
works,  applications  are  to  be  decided  at  the  first  Sessions,  or  an  adjourn- 
ment thereof;  but  when  the  expense  exceeds  the  sum  of  £50,  the 
Legislature  have  required  there  should  be  more  time  for  deliberation : 
on  the  original  presentment  being  made,  the  Magistrates  are  entitled  to 
deal  with  it  as  they  think  proper,  but  if  they  adopt  it,  it  must  be  brought 
before  the  Grand  Jury,  and  certified  by  them :  27th  and  28th  sections 


Digitized  by 


Google 


PBBMANAGH 
PRBSfiNT 


396  CASES  AT  LAW. 

T.  T.  1842.  regulate  all  public  works  of  every  description  exceeding  £50;  and  the 
QueenyBench,  124th  section  is  to  be  considered  with  reference  to  those  sections.  The 
In  re  concluding  paragraph  of  the  28th  section  provided  that  the  tenders  and 

proposals  therein  mentioned,  shall  be  opened  at  the  ^rst  adjournment  of 
MB  NT.  such  Sessions  to  be  made  for  opening  sealed  tenders  and  proposals,  and 

thereupon  applications  and  all  tenders  and  proposals  relating  thereto  shall 
be  subject  to  such  and  the  like  regulations,  in  all  respects,  as  other  appli- 
cations and  other  tenders  and  proposab  are  subject  under  the  Act ;  and 
the  1 24th  section  expressly  refers  to  sealed  tenders  and  proposals,  in  re- 
ference to  all  contracts  which  the  Grand  Jury  are  authorised  to  make, 
and  refers  to  the  approval  of  such  at  the  Presentment  Sessions  generally. 
— [Perrin,  J.  The  Grand  Jury  do  not  enter  into  a  contract  for  the 
building  of  the  gaol,  but  they  enter  into  other  contracts.] — By  the  course 
they  seek  to  pursue,  the  cess-payers  would  have  no  means  of  opposing 
this  presentment :  the  27th  section  must  be  held  to  extend  to  the  building 
of  a  gaol,  for  it  uses  the  words  <*  house  or  other  building." — [Prrrdt,  J. 
The  Gaol  Act  empowers  the  Grand  Jury  to  present. — Crampton,  J.  In 
fact  the  124th  section  is  as  strong  as  if  nothing  were  said  in  the  27th 
section.] — The  Gaol  Act  should  be  construed  with  reference  to  the  27th 
and  28th  sections. 

Cramptok,  J. 

If  so,  we  should  expunge  a  portion  of  the  1 24th  section,  which  clearly 
overrides  the  28th  section ;  you  have  failed  to  shew  this  case  comes  under 
the  provisions  of  the  28th  section. 

The  cause  shewn,  therefore,  must  be  allowed,  with  costs. 
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SMITH  V.  BLAIR.* 


T.  T.  1842. 
Queen'sBeneh, 


June  22. 


Mr.  Thomas  Gratdon  moved  that  the  plaintiff  might  be  at  liberty  to  ApluDtiffwill 
amend  the  declaration  in  this  cause,  without  prejudice  to  the  rules  to  amend   a  de- 
plead,  upon  the  terms  of  plaintiff  undertaking  to  pay  the  costs  of  the  cl^^^o^J  ^^' 
special  plea  filed  by  the  defendant,  and  the  costs,  of  the  amendment,  and  to  the  rules  to 
to  amend  the  defendant's  copy  of  the  declaration  ;  and  further  consenting  §j®  ^^^  ^'^ 
that  the  defendant  should  be  at  liberty  to  file  any  issuable  plea  he  might  caught  to    be 
be  advised,  on  or  before  twelve  o'clock  on  Thursday  the  23rd  of  June,  a  mere  clerical 
or  within  three  days,  provided  defendant  would  take  short  notice  of  trial.  J?** .  '^^^t 
This  was  an  action  brought  upon  a  bill  of  exchange  by  the  plaintiff,  as  allow  aoaffida- 
as  Manager  of  the  Western  Bank  of  Scotland  5  the  declaration  contained  S'g^Jort^f  a 
a  count   upon  the  bill  and  the  money  counts ;  and  In  engrossing  the  motion,    al- 
declaration,  through  a  mistake  of  the  clerk,  the  word  <*  Louth  "  had  been  ^^  ^^  ^^ 

written  instead  of  "Scotland."     To  this  declaration  the  defendant  had   time  of  the  ser- 
vice of  the  no* 
pleaded  the  general  issue,  and  also  a  special  plea,  averring  that  the  plaintiff  tioe,  if  a  copy 

had  not  been  returned  to  the  Stamp  Office  in  Dublin,  as  the  public  officer   ^be^oh^e'''* 
of  the  said  Banking  Company,  or  registered  as  such. 

This  plea,  as  the  declaration  is  at  present  on  the  record,  would  be  a 
good  plea,  and  we  could  not  go  to  trial  upon  it ;  we  are,  therefore,  com- 
pelled to  amend,  and  as  it  is  a  mere  clerical  error,  we  are  entitled  to  this 
amendment  upon  the  terms  we  have  offered  ;  Wilkinson  ?.  JRogei's  (a) ; 
Gaw  V.  Dunlop  (b)  ;  Lessee  Kelly  v.  Byrne  (c).  The  defendant  has 
made  no  affidavit  of  merits,  and  this  plea  has  been  filed  for  the  purpose  of 
preventing  our  having  a  trial  at  the  ensuing  Assizes. 

Mr.  Keller^  contra. — There  is  a  preliminary  objection  to  this  motion ; 
the  affidavit  made  in  support  of  it  was  not  filed  at  the  time  notice  of  the 
motion  was  served,  but  a  copy  was  served  on  the  defendant  with  the 
notice,  the  affidavit  was  not  filed  until  the  following  day. 

[Burton,  J. — There  is  nothing  in  that  objection,  it  is  the  common 
practice  of  the  Court  to  allow  such  affidavit  to  be  read;  the  only  difficulty 
I  see  is  this :  defendant  gives  liberty  by  his  notice  to  file  any  plea,  but 
then  he  limits  the  plaintiff  until  twelve  o*clock  on  the  23rd  of  June.] 

Mr.  Crraydon — We   could  not  otherwise  have  a   trial  at   the   next 

*  Coram  Barton,  J.,  in  Chamber. 

(a)  1  Smy.  263.  (A)  Bat.  4)5. 

(c)  5  Law  Rec.  N.  S.  72. 
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T.  T.  1842.    Assizes,  that  day  being  the  last  for  serving  notice  ;  but  the  defendant  is 
Quee^sBench.   jj^j  entitled  to  file  any  plea,  having  already  pleaded  the  general  issue. 

SMITH 

Mr.  Keller. — This  is  a  substantial  plea  to  the  merits,  the  plaintiff  is 
merely  a  nominal  person,  and  it  was  necessary  for  us  to  see  that  there  was 
soine  person  who  would  be  responsible  for  the  costs ;  the  plea  gives  an 
answer  to  their  declaration,  and  is  quite  true.  The  defendant  should  not 
be  compelled  to  plead  issuably,  the  mistake  having  occurred  in  coo- 
sequence  of  their  error ;  there  are  several  errors  in  the  declaration  which 
we  would  be  entitled  to  take  advantage  of  on  special  demurrer.  As  to 
affidavits  of  merits,  we  had  not  sufficient  time  to  make  one ;  their  affidavit 
to  ground  this  motion  not  having  been  served  in  proper  time.  According 
to  the  practice  of  the  Court,  this  amendment  will  not  be  allowed  without 
prejudice  to  the  rules  to  plead. 


Bu&TON>  J. 

If  these  errors  were  in  the  declaration,  you  should  have  demurred 
specially  in  the  first  instance ;  having  pleaded  the  general  issue,  I  cannot 
allow  you  now  to  take  advantage  of  these  errors ;  generally  speaking,  the 
Court  will  not  allow  an  amendment  without  prejudice  to  the  rules  to 
plead,  but  this  is  so  manifest  a  clerical  error,  I  cannot  allow  the  rul^ 
to  be  served  anew.  Let  the  declaration,  therefore,  be  amended  in  this 
particular,  the  defendant  to  plead  issuably  in  three  days.  If  plaintiff  seeks 
any  other  amendment,  it  must  be  without  prejudice  to  the  rules  to  plead. 

Motion  granted. 
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DAWSON  V.  BRITTAN. 


T.  T.  1842. 


June  2, 


Me.  Macdovaoh  shewed  came  agaiast  a  conditional  order  obtained  on  ^J^^^^^q! 

the  9th  of  May,  to  set  aside  the  parliamentary  appearance  entered  for  the  ter   a  parlia- 

defendant  on  the  20th  of  April,  the  declaration  filed  thereon  on  the  27th  ^'^^^  fo^\ 

of  April,  and  the  rules  to  plead ;  on  the  ground  of  irregularity :  and  that  defendant, 

the  defendant  should  have  liberty  to  plead  to  said  declaration.  an  appearance 

It  appeared  the  writ  was  tested  on  the  31st  January,  and  returnable  ^^^  JJ^ 

on  the  14th  of  April ;  that  the  19th  of  April  was  the  last  day  for  entering  defendant    at 

an  appearance  to  such  writ ;  that  the  defendant's  Attorney  had  entered  J^  *^ti<se'' of 

an  appearance  thereto  on  the  8th  of  April,   but  did  not  serve  notice  such    appe^ 

thereof  until  the  20th  of  April,  and  until  a  'parliamentary  appearance  had  i^    punnance 

been  entered  by  the  plaintiff's  Attorney.  Rule  of ^ the* 


Court. 


Mr.  Macdonaghy  contended  that  the  plaintiff's  proceedings  were  per- 
fectly regular ;  that  an  appearance  entered  in  Vacation  had  reference 
back  to  the  antecedent  Term  ;  and  the  appearance  should  not  have  been 
entered  in  that  Term,  but  in  the  Term  in  which  the  writ  was  returnable ; 
1  Perg.  Prac.  208,  210.  The  defendant  did  not  serve  notice  of  the 
entry  of  the  appearance  until  we  entered  a  parliamentary  appearance  and 
filed  our  declaration.  By  the  103rd  Rule*  of  this  Court,  notice  of 
appearance  must  be  served,  otherwise  the  appearance  is  a  nullity ;  Moor.  ^ 
Low.  Bides  166. 

Mr.  Otwayy  conirii. — The  plaintiff  was  bound  to  search  from  the  time 
of  the  teste  of  the  writ,  to  see  if  an  appearance  had  been  entered,  before 
he  entered  a  parliamentary  appearance.  The  plaintiff  not  having  complied 
the  consent  which  we  served  on  the  5th  of  May— -whereby  we  offered  to 
pay  the  costs  of  the  parliamentary  appearance,  on  the  terms  that  we  should 
be  allowed  to  plead  on  foot  of  the  appearance  entered  by  us  on  the  8th 
of  April — is  not  entitled  to  carry  this  motion. 

Mr.  Macdonagh. — We  could  not  comply  with  this  consent,  for  they 


•  RULE  103.- 28M  April,  1804. 
Obderbd— That  when  the  defendant's  Attorney  entero  an  appearance,  except  in 
the  case  of  a  parliamentary  appearance,  he  shall  serve  the  plaintiff's  Attorney,  either 
in  person  or  at  the  place  of  his  registered  residence,  with  notice  thereof,  or  in  default 
thereof,  such  appearance  shall  he  considered  as  null  and  void.— "Vide  Price  v.  Flattery y 
3  Ir.  Law  Rep.  499. 
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T.  T.  1842.   then  could  bave  demurred  to  our  declaration  for  being  entitled  in  the 
Quem'sBeneh,    nrrong  Term  ;  Copeland  v.  Lang<in(a). 

DAWSON 

v-  Per  Curiam* 

BRiTTAN.  r^YiQ  103rd  Rule  appears  quite  decisive ;  you  sbould  bave  served  notice 

of  tbe  appearance ;  and,  therefore,  the  cause  must  be  allowed  with  costs, 
with  liberty  for  the  defendant  to  appear  and  to  change  tbe  parliamentary 
Attorney,  and  plead  forthwith. 

Rule  discharged, 
(a)  Ir.  T.  Bep.  609. 
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1842. 

CommmPlau* 


SISSON  V.  COOPER. 

(Common  Pleas.)  ^y^!^* 

Mb.  John  Walsh  moved  to  make  absolute  a  conditional  order,  that  the   ybereaplain- 
proceedings  in  this  cause  be  stayed  until  the  plaintiff  had  given  security   abroad,  but  has 

for  coste.  The  affidavit  of  the  defendant  stated  that  the  plaintiff  had  gone   P«>P«rty  in  this 

'^  ®  country,    has 

to  reside  in  Canada  some  years  since,  and  only  came  to  this  country  on    been    in    the 

occasional  visits.  It  also  appeared  that  the  defendant  had  received  a  letter   thecommeuce- 

from  him  since  the  commencement  of  the  suit,  dated  from  London,    ment    of    the 

stating  his  intention  of  returning  to  Canada  as  soon  as  the  present  suit   swears  that  it 

was  settled.  "  ^  intention 

to    prosecute 
the  action,  and 

Mr.  Mansergh    and    Mr.    Whiteside.— The  plaintiff  has   been   in    J^nS'^t'i  wt- 

England  since  the  commencement  of  the  suit,  and  in  Dublin  ever  since   tied,  the  Court 

the  filing  of  the  declaration,  and  swears  that  he  is  possessed  of  considera*    him  to  gi^  se- 

ble  property  in  and  about  the  city  ;  and  that  he  intends  prosecuting  the    c^ri^yforcostsr 

suit,  and  remaining  here  until  it  is  settled.     This  brings  us  within  the  very 

terms  of  the  rule  as  laid  down  in  Ferguson's  Pract.  901 — "  If  a  plaintiff 

"  comes  to  reside  within  the  jurisdiction,  whether  temporarily  or  not,  the 

"  Court  will  not  require  him  to  give  security  for  costs,  «o  long  as  he  con- 

**  tinues  within  the  jurisdiction,  if  he  swears  to  his  intention  to  reside 

"here  until  the  suit  has  been  settled  ;"  CyNeill  v.  O'Neill  (a)  ;  Jones  v, 

Head{b)  ;  Dowling  v.  ffannan(c). 

Mr.  WtUsh,  in  reply. — An  allegation  of  having  property  in  the  country 
is  no  answer  to  our  application,  as  we  lose  the  ready  and  expeditious 
remedy  of  attachment.  As  to  the  rule  laid  down  in  Ferguson's  Pract.9 
it  is  obviously  too  general.  He  has  entirely  overlooked  the  case  of  Oliver 
V.  Johnson  (d),  where  a  plaintiff,  who  had  no  permanent  residence  in' 
England,  was  ordered  to  give  security  for  costs,  although  he  was  in  the 
country  at  the  time  of  bringing  the  action,  and  had  sworn  that  he  had  ncv 
intention  of  leaving  it. 

Per  Curiam. 

The  case  is  too  plain  on  the  authorities  for  discussion.  We  must^ 
therefore. 

Allow  the  cause  shewn,  with  costs. 

(a)  6  Law  Rec.  N.S.  169.  (b)  2  Law  Rec.  N.  S.  78. 

(c)  8  Dow.  P.  C.  165.  (d)  ID.  8c  R.  660;  S.C.  6  B.  &  A,  908. 
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REGAN  in  replevin,  v.  FRANCIS. 


The    parties  This  case  came  on  to  be  tried  in  June  1841,  when  it  was  agreed  by  and 

iuto  a^consent,  ^ween  the  Counael  on  either  side,  that  a  juror  should  be  withdrawD» 

^^^    ^T   9  ^^  ^^®  proceedings  sUyed,  on  the  tersis  (among  others)  of  the  plaitttiff 

Court,  that  the  Paying  over  half  of  the  arrears,  and  of  the  accruing  rent,  for  the  next  tax 

shoddheftay-  ^^^"^  ^^  ^®  vested  in  trustees  as  an  indemnity  to  the  j^ntiff  against 

ed ,011  the  terms  certain  claims  of  third  parties ;  aod  the  other  half  of  the  same  to  be  paid 

invesd^^oe  ^^^^  ^^  ^^®  defendant.    This  agreement  was  carried  into  effect^  and  made 

moietj  of  the   a  rule  of  Court.     The  Attorney  for  the  defendant  had  senred  a  notice  in 

arreltf^  and  ,     ,  . 

accming  rent    November  last  on  the  plaintiff,  not  to  pay  the  amount  of  the  accrinng 

dfied'^urpwlw"  S"*'®*  ^^  ^^^  defendant,  or  to  any  other  person,  until  his  lien  for  costs  on 
and  paying  the  the  same  had  been  discharged.  Notwithstanding  that  notice,  the  plaintiff 
to^tibe  def^^   ^"^  P<^^  ^  ^^  7®*^"  rent  due  on  the  2drd  of  March  kst,  to  the  parties 

«it;&W,that   pointed  out  in  the  order. 

the    Attorney    ^ 
for  the  defend- 

*"*  i^  °**ii!"       Mr.  C.  H.  Walker  now  moved  the  Court,  that  the  pkintiff  be  directed 

on  me  accm-  ^ 

ing  rent  for  his  to  pay  over  to  the  Attorney  for  the  defendant,  out  of  the  rents  directed 
COTii  ordered   **>  ^®  P*"^  (omder  the  order  of  eompremise)  by  the  plaintiff  to  the  defend- 

the    Attorney   ^nt,  on  account  of  the  balance  still  due  on  foot  of  the  costs  in  the  cause ; 

to  pay  the  ootti 

of  the  motion,   and  for  the  costs  of  the  applkation.    An  Attorney  has  a  lien  upon  a  sura 

tiiat*t?*  bm^f   ^^^^'^  ^^  ^*®  client,  as  weH  as  if  the  same  had  been  recovered  by  judg- 

ooets  was  large    ment ;  and  if  paid  over  after  notice,  he  may  compel  a  repayment  of  it  to 

imd    onh*  a   hi^^©!^ »  Ormerod  v.  Tate  (a) ;  and  if  an  award  would  not  deprive  an 

small  balance    Attorney  of  his  lien,  so  neither  would  a  compromise. 

due  on  foot  of 

it. 

Pel*  Curiam. 

No  doubt,  the  Attorney  has  a  general  Ben  on  a  sum  awarded  to  his 
client  ;  but  we  bave»  in  this  case,  a  specid  allooatioB  of  the  rent,  reserved 
in  thcj  order  which  has  been  made  a  rule  of  Court ;  and  if  the  pUintiff 
had  taot  paid  the  rent,  as  arranged  and  pointed  out  in  that  order,  to  the 
defendant,  she  would  have  been  liable  to  an  attachment.  The  defendant's 
Attorney,  if  he  was  desirous  of  preserving  his  lien  on  this  fund,  ought 
not  to  have  allowed  his  client  to  take  such  an  order,  or  to  have  intro- 
duced a  saving  of  his  rights.     We  cannot,  therefore,  interfere. 

Mr. «/.  D.  Fitzgerald,  who  appeared  on  behalf  of  the  plaintiff,  stated 
that  £90  had  been  allocated  on  the  compromise,  and  paid  over  to  The 
defendant's  Attorney,  on  foot  of  these  very  costs;  and,  on   his  own 

(a)  1  East,  464. 
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shewing,  a  small  balance  of  only  £8  remained  due — and  that  too,  on  an 
untaxed  bill  of  costs. 

Per  Curiam. 

This  motion  must  be  refused,  with  costs,  to  be  paid  by  the  defendant's 
Attorney,  who  ought  never  to  have  come  into  Court  with  so  small  a 
balance  due  on  so  large  an  untaxed  bill  of  costs. 


E.  T.  1842. 
ComtfumPletu, 


No  rule. 


KELLY  V.  CLARKE. 

Mb.  T.  Henn  applied  for  liberty  to  issue  execution  on  foot  of  a  judg- 
ment entered  up  to  secure  payment  of  an  annuity.  The  judgment  was 
entered  in  1818,  revived  in  1823,  and  again  in  1828,  on  suggestion  of 
breaches.  The  plaintiff  had  died,  and  the  application  was  on  behalf  of  his 
executors,  who  had  revived  the  judgment  in  1 836.  The  defendant  was  alive, 
and  was  now  resident  in  America,  having  left  this  country  in  1 824,  although 
he  had  returned  in  the  meantime,  and  had  remained  here  for  six  years. 
No  payment  had  ever  been  made,  nor  had  there  been  any  acknowledgment 
of  the  liability,  nor  was  it  sworn,  or  alleged,  that  the  defendant  had  any 
property  in  this  country. 

DOHEBTY,  C.  J. 

We  do  not  see,  under  the  circumstances  as  set  forth — the  defendant 
having  left  the  country  eighteen  years  ago,  and  having  been  resident  here 
during  six  years  of  the  intermediate  time,  when  no  fruits  of  this  security 
were  relealised — ^how  our  order  could  be  in  any  way  effectual,  as  the 
plaintiff  is  not  cognixant  of  there  being  any  property  of  the  defendant  in 
the  country  which  could  be  attached.     We  must,  therefore,  say 


May  22. 

The  Court 
would  not  al- 
low exeontioii 
to  be  issued  on 
a  judgment 
ooUateraltose- 
oure  an  annui- 
ty, which  was 
more  than  20 
years  old,  and 
no  payment  or 
aclmowledge- 
ment,  although 
it  had  been  re- 
vived in  the 
meantime,  the 
defendant  be- 
ing resident  in 
America,  and 
having  no  pro- 
perty in  this 
oountry. 


No  rule. 
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T.  T.  1842. 
CommonPUas* 


Lessee  HASTINGS  v.  CASUAL  EJECTOR. 

May  22. 

A  tenant  wu    This  was  an  ejectment  on  the  title,  and  the  tenant  in  possession  died, 
ejectment    on    ^^^^^  service  of  the  ejectment,  but  before  he  had  taken  defence,  and  judg- 


ej( 

the  title,  but   ment  had  been  marked, 
died  before  he 
had  taken  de- 
fence,   and  jyj,.^  j^  ^^  Curran  now  applied,  on  behalf  of  the  widow  of  the  deceased 
judgment  was  . 
marked.    The   tenant,  and  who  was  now  the  occupier  of  the  premises,  that  the  judgment 

noT  set  ^skle   ^^^^^^  ^®  ^^^  aside,  and  that  that  she  should  be  admitted  to  take  defence. 

the  judgment,    The  marking  of  judgment  without  leave  of  the  Court,  was,  at  all  events, 
and  allow  the.  ,        ,#.i  ...  ,        ,,  ^, 

widow  of  the    irregular,  by   reason   of  the   suit   havmg   abated  ;   Lessee  Ayimer  v. 

'^^^  t*^  taJc     ^^NeiU  (a).     The  tenant  in  possession  claimed  under  an  unexpired  lease 

defence,  before    for  years, 
she  had  taken 
out    adminis- 
tration. Mr.  R,  Chamber's  Walker,  contra^  contended,  that  even  if  their  were 

a  subsisting  lease,  the  party  applying  did  not  shew  any  legal  title  to  come 

into  Court,  not  having  taken  out  administration  to  the  deceased  tenant. 

Parties  applying  to  take  defence  must  state  their  title  distinctly,  and  this 

application  is  analogous  in  principle ;  Lessee  Darcy  v.  Casual  Ejector  (6). 

DOHERTT,  C.J. 

A  party  making  such  an  application  must  shew  herself  connected  in 
title  with  the  deceased  tenant.  The  connexion  here  set  out  is  nothing 
more  than 'the  accident  of  being  in  the  house  of  the  tenant  at  the  time  of 
his  death,  which  is  clearly  not  sufficient.  You  ftiust  prove  to  us  that  you 
have  a  right  to  be  heard  in  Court,  and  as  soon  as  you  take  out  adminis- 
tration you  may  come  in  for  that  purpose— not  sooner. 

No  rule. 

(a)  Cr.  &  Dix,  368.  {b)  A  Law  Rcc.  N.S.  126. 
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T.  T.  1842. 

Common  Pleat. 

FAIR  V.  RUTLEDGE. 

May  24. 
This  was  a  plea  of  nul  tiel  record  to  a  scire  fadtu  brought  to  revive  a    A  tdre  facias 
judgment.     The  scire  facias  recited  that  the  plaintiflf  "late  in  the  Court    ^^t^oVlsIs 
"of  Lord  George  the  Fourth^  late   King  of  the  United  Kingdom  of  for  ^£2000^ and 
"  Great  Britain  and  Ireland,  &c.,  to  wit,  in  Trinity  Term  in  the  sixth  year        '  recovered 

"  of  his  reiffn,  before  John  Lord  Norbury  and  his  Brethren,  our  Justices   *°  ^®  Court  of 
n       1  .  the  kUe  King 

"  of  our  Common  Bench,  &c.,  recovered  against  the  defendant,  as  well  a    George    the 

«  certain  debt  of  £2000,  as  £2.  Is.  damages,"  prout  patet.    It  then  went   ^f^^^^^'! 

on  to  pray  execution  against  the  defendant   "  for  the  debt  and  damages   Held^    not  to 

aforesaid,  according  to  the  recovery  aforesaid."  ^^^^^  i^   ^^ 

description    of 
the  Court,  or 
Mr.  Fagan^  objected  to  the  description  of  the  Justices  of  the  Court    in  the   state- 
before  whom  the  judgment  was  recovered,  as  ^^our  Justices,''  when  in    ™*'^*       .  Jr* 
the  immediately  preceding  sentence  they  are  described  as  of  the|Court  of  judgment. 
Lord  George  the  Fourth^  the  late  King. —  [Tobrens,  J.     How  would 
you  describe  them,  supposing  that  some,  if  not  all,  of  the  Judges  of  the 
present  Court,  happened  to  have  been  Judges  at  that  time  ?] — It  is  not 
necessary  to  mention  the  Judges  of  the  present  Court  at  all,  but  only  the 
Judges  of  the  Court  in  which. the  judgment  was  recovered.     There  is 
also  a  variance,  in  stating  in  the  scire  facicu  the  sum  to  be  £2000  of  the 
present  currency,  when  it  was  recovered  in  Irish  currency. 

Mr.  Nolan, — With  respect  to  the  description  of  the  Court,  the  variance, 
if  any,  is  immaterial.  It  has  been  decided,  that  where  "  the  record  had 
"  date,  &C.,  in  words  at  length,  and  <  George  now  King,'  and  the  repli- 
"  cation  had  the  date  and  figures,  and  also  in  words  at  length  interlined 
"  and  *  George  the  Second  now  King,'  it  was  no  variance,  for  the  figures 
"  and  *■  the  Second^'  shall  be  rejected  as  surplusage  :"  7  Com.  Dig, 
Record,  2).,  p.  210.  .  So  in  this  case  the  word  "our"  may  be  rejected 
as  surplusage,  and  there  can  then  be  no  objection.  As  to  the  other  point, 
it  has  been  settled  to  be  no  variance  ;  Lanoaze  v.  Carthrew  (a). 

Per  Curiam, 

As  to  the  first  point,  there  is  nothing  incorrect  in  the  recital,  as  we 
are  Justices  of  the  Crown,  no  matter  who  may  be  the  reigning  Sovereign ; 
and  the  Crown  never  dies.  The  other  point  has  been  ruled  long  since 
not  to  be  a  variance ;  as  a  scire  facias^  in  stating  a  judgment  of  1826,  must 
be  taken  to  speak  of  the  currency  of  that  period. 


(a)  Bat.  733. 
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May  28. 

A  party  hav- 
ing been  ar- 
rested on  a 
writ,  which 
turned  out  not 
to  have  been 
indorsed,  as  re* 
quired  by  the 
43rd  General 
Rule,  and  hav- 
ing, while  in 
custody,  filed  a 
petition  under 
the  Insolvent 
Act,  which  he 
afterwards 
abandoned,  but 
on  which  one 
of  his  creditors 
was  applying 
for  an  assig- 
nee— theCourt 
would  not  dis- 
charge him  out 
of  custody. 


WHITE  V.  KIDD. 

Mr.  Macoonagh  moved  that  the  defendant  be  discharged  from  custody, 
the  writ  on  which  he  was  arrested  not  having  been  indorsed,  as  required 
by  the  43rd  General  Rule. 

Mr.  B,  Keller  opposed  the  motion,  on  the  ground  that  the  defendant 
had  filed  a  petition  in  the  Insolvent  Court,  and  that  there  was  an  ap- 
plication now  before  that  Court  for  the  appointment  of  an  assignee 
under  it. 

Mr.  Macdonagh, — The  petition  was  filed  in  March  1841,  the  property 
of  the  defendant  being  under  a  receiver  in  the  Court  of  the  Chancery ; 
but  he  took  no  further  steps,  nor  did  he  file  any  schedule — in  fact, 
he  abandoned  his  proceedings.  The  application  to  have  an  assignee 
appointed  was  made  by  a  creditor  in  March  last,  without  the  privity  or 
assent  of  the  defendant. 

DOHERTY,  C.J. 

We  must  say  no  rule  on  the  motion  ;  but  it  is  not  a  case  for  costs. 

Let  the  motion  be  refused,  without  costs. 


May  24. 


DANIEL  M^NEVIN  v.  HENRY  DOLPHIN,  and  the  heir  and 
tertenants  of  ANTHONY  DOLPHIN, 


A  fcire  facias    SciRE  Facias  to  recover  a  joint  judgment  against  the  surviving  conusor, 

a  surviving  00-    *"^  ^^®  heir  and  tertenants  of  the  deceased  conusor.     The  scire  Jacias 

nusor,  and  the   recited  a  joint  judgment  recovered  in  1833  against  Anthony  Dolphin  and 

tenants  of  the 

deceased  conusor,  and  prayed  execution  against  the  former  generally,  and  against  the 
lands  which  were  of  the  latter,  &c.;  and  the  Sheriff  at  the  conclusion  of  his  return 
certified  that,  "  at  the  time  of  the  rendition  of  the  within  judgment  or  at  any  time  after- 
wards, during  the  lifetime  of  the  said  A,  !>.,  that  there  are  not,  nor  were  there  any  heir  or 
heirb  of  the  said  A.  D.,  nor  were  there  any  tenants  of  any  other  lands  or  tenements  which 
were  of  the  said  A.  D.,  at  the  time  of  the  rendition  of  the  said  judgment,  or  at  any  time 
afterwards,  within  my  bailiwick,  to  whom  I  could  make  known,  as  by  the  within  writ  I  am 
commanded."  Held^  that  there  was  no  misjoinder  in  the  said  writ,  and  that  the  prayer  of 
execution  was  not  irregular.  Held  also^  that  the  Sheriff's  return  was  bad,  in  having 
restricted  the  return  of  the  tenants  to  those  who  were  tenants  of  the  lands  during  the  life 
of  the  deceajted  conusor. 
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Henry  Dolphin — that  execution  yet  remained — and  Anthony  Dolphin 
had  since  died.  It  then  commanded  the  Sheriff  to  make  known  to 
the  heir  of  the  said  Anthony  Dolphin  deceased,  and  also  to  the  tenants 
of  all  the  lauds  and  tenements  in  his  bailiwick,  of  which  the  said  Anthony 
Dolphin  deceased,  or  any  person  in  trust  for  him,  was  or  were  seized  at 
the  time  of  the  rendition  of  the  said  judgment,  or  at  any  time  afterwards; 
and  also  to  the  said  Henry  Dolphin,  that  they  and  each  of  them  be  before 
the  Justices,  &c.,  that  is  to  say,  the  said  heir  and  tertenants,  to  shew  if 
they  have  or  can  say  any  thing  for  themselves,  why  the  debt  and  damages 
should  not  be  levied  of  the  lands  which  were  of  the  said  Anthony  Dol- 
phin at  the  time  of  the  rendition  of  the  judgment,  or  afterwards  ;  and  the 
said  Henry  Dolphin  if  he  has  or  can  say  any  thing  for  himself,  why  the 
said  conusee  should  not  have  execution  against  him  for  the  debt  and 
damages  aforesaid,  &c.  The  scire  fctcias  then  set  out  the  Sheriff's  re- 
turn ;  that  he  had  made  ^nown  to  Paul  D.,  Peter  D.,  and  Oliver  D., 
heirs-at-law  of  the  within  named  Anthony  Dolphin,  and  to  certain  per- 
sons (whose  names  were  set  out),  as  tenants  of  certain  specified  lands, 
which  said  lands  *'  were  of  the  within  named  Anthony  Dolphin  at  the 
'*time  of  the  rendition  of  the  judgment,  or  afterwards  in  his  lifetime, 
"&c. ;"  and  also  that  he  had  made  known  to  the  within  named  Henry 
Dolphin,  that  they  and  each  of  them  be  before  the  Justices,  &c.  And 
he  further  certified  that  **  at  the  time  of  the  rendition  of  the  within 
'*  judgment,  or  at  any  time  afterwards,  during  the  lifetime  of  the  said 
**  Anthony  Dolphin,  there  are  not,  nor  were  there,  any  heir  or  heirs  of 
<*  the  said  Anthony  Dolphin  ;  nor  were  there  tenants  of  any  other  lands 
**  or  tenements  which  were  of  the  said  Anthony  Dolphin,  at  the  time  of 
*<  the  rendition  of  the  said  judgment,  or  at  any  time  afterwards,  within  my 
**  bailiwick,  to  whom  I  could  make  known,  as  by  the  within  writ  I  am 
"  commanded,  &c." 

To  this  scire  faciei  one  of  the  tertenants  demurred  specially,  assigning 
as  causes — First,  that  the  scire  facias  was  issued  to  recover  the  debt  and 
damages  of  the  lands  which  belonged  to  Anthony  Dolphin,  and  also  of 
Henry  Dolphin  generally,  which  two  matters  are  repugnant  and  incon- 
sistent, and  could  not  be  joined  in  the  same  writ  of  scire  facias  ;  and  that 
distinct  writs  of  scire  facias  should  have  been  issued  against  the  heir  and 
tertenants  of  Anthony  Dolphin,  and  against  Henry  Dolphin.  Second, 
because  it  does  not  appear  that  the  Sheriff  has  summoned  all  the  tenants 
of  the  lands  and  tenements  which  were  of  the  said  Anthony  Dolphin; 
or  that  there  was  or  is  no  other  tenant  of  the  lands  and  tenements  which 
were  of  the  said  Anthony  Dolphin,  within  the  bailiwick  of  the  said 
Sheriff,  save  the  said  tenants  in  the  said  return  mentioned. 

The  said  Henry  Dolphin,  the  surviving  conusor,  also  demurred 
specially,  and  assigned,  as  special  causes — First,  the  same  as  the  first  of 
the   foregoing  causes ;  and,   Second,  for  that  he  should  only  have  been 


T.  T.  1842. 
CummonPkat, 


DOLPHIN. 
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required  to  shew  cause,  why  the  debt  and  damages  should  not  be  levied 
of  his  goods  and  chattels,  and  a  moiety  of  his  lands;  and  should  not 
haye  prayed  execution  against  him  personally. 

Mr.  J,  D.  Fitzgerald^  in  support  of  the  demurrers.— The  prayer  of 
execution  in  the  9cire  Judas  is  informal  and  improper,  in  praying  execu- 
tion against  the  surviving  conusor  generally,  and  against  the  lands  of  the 
deceased  conusor.  The  plaintiff  ought  to  have  elected  to  take  bis  remedy 
against  one  or  the  other  ;  either  to  have  proceeded  against  the  surviving 
conusor  personally,  on  the  legal  remedy  or  charge  resting  on  him  by  sur- 
vivorship, or  against  the  heir.  If  he  elects  to  proceed  against  the  latter, 
the  scire  facias  ought  to  have  been  framed  in  a  modified  form  against  the 
lands  of  the  deceased  person,  and  the  lands  and  goods  of  the  survivor ; 
and  not,  as  in  this  case,  against  the  lands  of  the  deceased  conusor,  and  the 
person  of  the  survivor.  When  the  lien  is  resorted  to,  the  remedy  against 
the  person  is  abandoned.  Another  cause  of  demurrer  is,  that  the  Sheriff's 
return  certifies,  that  during  the  lifetime  of  Anthony  Dolphin  there  were 
not  any  other  tenants  of  lands  which  were  of  the  said  Anthony  Dolphin, 
thereby  limiting  and  restricting  the  return  to  tenants  of  lands  of  Anthony 
Dolphin,  who  were  tenants  during  his  lifetime  alone,  and  not  bringing  it 
down  to  the  time  of  this  suit.  Consistent  with  this  return,  there  might 
have  been  tenants,  who  became  such,  since  the  death  of  Anthony  Dol- 
phin. 

Mr.  M'Nevin,  Mr.  Macdonaghy  and  Mr.  Monahan^  Q.  C.,  contra, — 
With  respect  to  the  last  objection,  the  words  "during  the  lifetime,'' 
apply  only  to  the  return  of  the  heirs  of  the  deceased  conusor,  and  as  such 
they  may  be  rejected  as  mere  surplusage.  At  all  events,  it  would  be 
matter  for  plea  in  abatement,  to  say  that  there  were  other  tenants  not 
served.  Moreover,  it  is  not  open  to  a  defendant  to  demur  to  the  return 
of  the  Sheriff. — [Per  Curiam.  It  is  every  day's  practice  to  do  so,  as  it 
is  a  part  of  the  record.] — The  other  two  points  to  be  argued,  and  to 
which  alone  the  demurrer  of  the  surviving  conusor  is  pointed,  are — first, 
as  to  the  misjoinder  of  parties  in  the  writ ;  and  second,  as  to  the  infor- 
mality and  repugnancy  of  the  prayer  of  execution.  As  to  the  first — it 
has  been  frequently  settled  since  the  days  of  Holt,  C.  J.,  down  to  the 
present  time,  that  where  the  judgment  is  joint,  so  should  be  the  scire 
JaciaSy  including  the  same  parties,  if  living ;  and  if  one  be  dead,  including 
with  the  survivor,  those  who  represent  that  interest  of  the  deceased,  which 
was  liable  to  be  affected  by  the  judgment.  In  this  case,  the  bond  was 
joint,  the  judgment  was  joint,  and  the  scire  facias  is  general  as  to  the 
survivor,  against  whom  our  remedies  are  general,  and  including  the  heir 
and  tertenants  of  the  lands  of  the  deceased — the  judgment  surviving  only 
as  to  the  personalty,  and  affecting  only  the  lands  of  which  the  deceased 
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.was  in  possession  at  the  time  of,  and  subsequent  to,  the  rendition  of  the  T.  T.  1842. 
judgment ;  2  Wms,  Saund.  72,  d.  That  this  is  the  proper  course,  has  Cof^monPleas. 
been  conclusively  settled  by  the  case  of  Panton  v.  The  Tertenants  of  m*nevin 
ffcUl  (a).  And,  in  the  late  case  of  Keegan  v.  Deakin  (6),  this  Court, 
after  having  expressed  some  doubt  upon  the  subject,  gave  its  sanction  to 
the  propriety  of  a  writ  issuing  in  this  form ;  Kell^  on  Set,  Fa,  54.  There 
is  no  precedent  to  be  found  for  any  other  than  a  joint  writ  under  these 
circumstances,  either  in  this  country  or  in  England.  The  lands  of  all 
must  be  made  liable,  where  the  proceedings  are  taken  against  the  real  lien, 
slW  he'mg  in  equali  Jure  ;  Lampton  v.  Collingwood  (c)  ;  and,  therefore, 
it  was  absolutely  necessary  to  have  the  survivor  before  the  Court,  and  for 
that  purpose  to  issue  a  joint  writ ;  1  Archb,  Chit.  444.  As  to  the  second 
point,  regarding  the  informality  of  the  prayer  of  execution,  we  submit 
that  the  prayer  is  correct.  For,  suppose  even  that  we  are  not  entitled  to 
any  but  a  specific  execution,  viz.,  against  the  goods  of  the  survivor  and 
the  lands  of  both,  the  Court  will  presume  that  we  asked  in  our  pleading 
for  nothing  more  than  that  which  we  have  a  right  to ;  as  we  only  ask  the 
surviving  conusor  to  shew  cause  why  execution  should  not  be  had  against 
him,  according  to  the  force  and  form  of  the  recovery,  t. «.,  such  execution, 
as  by  the  judgment  the  law  gives  us.  Before  the  late  Act  3  &  4  Vic, 
c.  105,  a  moiety  only  of  the  lands  was  extendible,  and  yet  it  was  held  that 
the  prayer  of  execution  in  a  scire  facicui  need  not  have  been  confined  to  a 
moiety;  Carroll  v.  Cooke (d).  The  Court  will  grant  the  appropriate 
execution  whether  prayed  or  nof,  as  in  the  case  of  Raw$on  v.  Hinds  (e). 
In  Smarte  v.  Edsam  (/),  it  was  ruled  that  a  Ji.  fa,  was  issuable  against 
the  survivor ;  and  also  in  Harberfs  case  (g) ;  and  there  is  no  authority 
overruling  these  cases.  But,  not  only  is  the  prayer  correct,  but  any 
other  would  have  been  unadvisable ;  because  if  we  had  limited  it  to  the 
lands  of  the  survivor,  we  should  have  thereby  abandoned,  and  been 
foreclosed  of,  our  remedy  against  the  person  and  personalty,  which  are 
part  of  our  security. 


Mr.  Napier,  in  reply,  was  desired  to  confine  himself  to  the  two  points 
raised  by  the  demurrer  of  Henry  Dolphin,  the  surviving  conusor.  This 
demurrer  must  be  decided  with  us,  on  principle,  on  precedent,  and  on 
direct  authority.  A  party,  under  circumstances  like  the  present,  has  two 
remedies,  but  he  cannot  resort  to  both  of  them  at  the  same  time.  He 
may  have  a  remedy  against  the  lands  of  both,  or  against  the  survivor 
personally ;  but  there  is  no  instance  of  the  double  remedy  being  taken 


(a)  Carth.  107. 
(c)  4  Mod.  316. 
(e)  1  H.  &  B.  599. 


{b)  4  Ir.  Law  Rep.  15. 
(d)  IJ.  &  S.  33. 
(/;  1  Lev.  30. 


(g)  3  Co.  40. 
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T.  T«  1842.  against  both,  to  prevent  a  foreclosure,  as  stated  by  Counsel  on  the  other 
ComnumPkat.  ^jj^^  |^y  proposition  is  the  same  as  laid  down  in  KeUy  on  Scire  Faciaty 
p.  65,  that  "  Although  judgment  survives  as  to  personalty,  it  does  not  as 
**  to  real  estate ;  for  at  common  Law,  che  plaintiff  might  take  the  goods  of 
"  the  survivor  by  a  Jieri  faciasy  but  the  plaintiff,  under  the  the  statute, 
*'  Westm.  2,  must  sue  out  an  elegit  against  the  lands  of  the  survivor,  and 
**  the  heir  and  tertenants  of  the  deceased.**  As  to  precedents,  Holt,  C.  J., 
in  Panton  v.  Tertenants  of  Hall  (a),  said  this  was  a  judicial  writ,  and 
might  be  framed  upon  the  special  matter,  and  the  form  he  laid  down 
was  this : — **  That  the  writ  should  be  against  J.  H.  (the  survivor),  to 
"  shew  cause  why  execution  should  not  be  had  against  him  de  bonis  et 
*'  catallisy  and  of  a  moiety  of  the  lands,  and  against  the  heir  and  ter- 
"  tenants  of  B.  (the  deceased  conusor),  to  shew  cause  why  the  plaintiff 
'<  should  not  have  execution  of  a  moiety  of  the  lands,  without  mentioning 
**  any  goods.  Quod  nota/*  Thus  we  have  as  a  precedent,  the  writ  that 
ought  to  have  issued  in  this  case,  framed  by  Holt,  C  J.,  himself,  and 
followed  in  all  the  text  books  down  to  the  present  day ;  Arch,  Chit.  824 ; 
Preced,  Arch*  Chit,  492.  It  is  also  adopted  by  Serjeant  Williams  in 
2  Wms.  Saund.  72,  n. ;  and  by  Comyns,  C  B.,  in  6  Com.  Dig.  523. 
Such,  therefore,  being  the  usual  form  in  all  the  books,  if  a  party  departs 
from  it,  he  does  so  at  his  peril — [Per  Curiam.  Holt,  C.  J.,  only  says, 
that  the  form  may  be  used,  but  he  does  not  say  that  another  form  might 
not  be  as  good.] — Lastly,  we  have  direct  authority  in  an  Anonymous 
case^  reported  in  12  Mod.  254,  where  it  is  laid  down  by  the  Court,  (hat 
the  writ  ought  to  be  '*  de  teri'is  et  tenementis  of  the  deceased ;  and  de 
**  terris  et  tenementis  et  catallis  of  the  survivor.**  Hawson  v.  Hinds, 
although  cited  by  them,  is  an  authority  in  our  favour,  as  the  plaintiff,  in 
in  hb  replication,  abandoned  the  execution  against  the  person  and  goods, 
which  proves  that  when  the  execution  is  against  the  defendant,  it  means 
every  species  of  execution ;  and  their  own  argument  as  to  being  foreclosed, 
is  against  them ;  for  it  shews  that  they  reserved  a  power  of  personal 
execution,  to  which,  it  is  admitted,  they  have  no  right.  They,  in  fact, 
put  it  upon  the  Court  to  do  that  for  them  which  they  ought  to  have 
done  for  themselves. 


DOHERTT,  C.J. 

As  to  the  second  cause  of  demurrer  by  the  tertenant,  we  agree  with 
the  defendant*s  Counsel,  that  the  words  at  the  commencement  of  the 
negative  part  of  the  Sheriff's  return,  viz.,  "  during  the  lifetime  of  the 
said  Anthony  Dolphin,*'  govern  and  restrict  the  whole  sentence.  It  is 
a  departure  from  the  usual  form,  and  the  pleader  did  so  at  his  own  peril. 
We  must,   therefore,  allow  the  demurrer  tak^n  by  the  tertenant,  with 

(a>  AfUe. 
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liberty  for  the  plaintiflf  to  amend  as  he  may  be  advised,  on  payment  of  T.  T.  1842. 

costs.  As  to  the  other  questions,  which  have  been  raised  by  the  demurrer  CommonPteat, 

of  Henry  Dolphin,  the  surviving  conusor,  it  is  unnecessary  to  go  into  h*N£VIN 

detail,  or  to  say  more  than  that  the  demnrrer  must  be  overruled.  t^* 


DOLPHIN. 


TORRENS,  J. 

The  precedent  proposed  by  Holt,  C.  J.,  is  a  very  excellent  one,  but  he 
is  very  far  from  saying  that  it  is  the  only  form  that  would  be  good.  You 
must  appeal  to  precedents  in  this  country,  as  there  is  very  frequently  a 
great  difference  between  those  in  use  here  and  in  England ;  and  you  have 
not  shewn  us  that  this  scire  facias  is  framed  contrary  to  the  precedents 
in  the  Irish  Courts. 

Ball,  J. 

It  strikes  me,  that  if  the  argument  for  the  defendant  is  well  founded, 
it  would  deprive  the  plaintiff  of  his  right  to  issue  a  Jieri  Jacias  as  well 
as  a  ca.  sa. 

Let  the  demurrer  of  the  defendant,  Henry  Dolphin,  be  overruled ; 
and  let  the  demurrer  of  James  Lowry,  the  tertenant,  be  allowed, 
with  Jiberty  for  the  plaintiff  to  amend  the  scire  Judas  as  he  may 
be  advised,  on  payment  of  the  costs  of  the  demurrer  and  of  the 
amendment. 


HAWARD  v.  MASON. 

Mr.  Close  applied  for  liberty  to  amend  a  scire  facias,  which  had  been 
specially  demurred  to,  for  not  making  profert  of  letters  of  administration 
with  the  will  annexed,  but  merely  of  letters  of  administration.  The 
defendant  was  served  with  a  consent,  and  a  notice  offering  to  pay  the 
costs  of  the  amendment. 

Mr.  Ferrardt  contra, — The  consent  furnished  did  not  contain  an  offer 
of  the  costs,  although  the  notice  did;  and  we  complain  that  we  should 
thereby  have  only  the  security  of  the  Attorney,  and  not  of  the  plaintiff. 

DOHERTT,  C.  J. 

The  question  is,  whether  taking  the  notice  and  consent  together, 
sufficient  was  not  offered ;  and  whether  the  Court  will  encourage  such 


When  a  plain- 
tiff flerved  a 
consent  to  be 
allowed  to 
amend,  which 
did  not  contain 
an  offer  of  the 
cotts,  and  also 
servcHcl  a  no- 
tice of  motion 
for  the  same 
purpose,  which 
did  contain  an 
offer  to  pay  the 
costs— die 
Court  granted 
the  motion,  hnt 
without  costs 
to  either  party. 
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T.  T.  1842.  motions  by  separating  them.  The  plaintiff  should  have  offered  in  his 
CommonPleas,  consent  to  pay  the  costs ;  while,  on  the  other  hand,  the  defendant  might, 
and  ought  to  have  called  upon  the  plaintiff  to  alter  the  consent  in  respect 
of  the  offer  of  the  costs.  Our  order  is,  that  the  plaintiff  be  at  liberty  to 
amend  in  the  terms  of  the  notice  served — and  no  costs  of  this  motion. 


June  8. 


Executors  LANGTON  v.  MASSY. 


The  Court  or-    Mr.  Robert  Ferguson  mov^d  for  substitution  of  service  of  a  scire 
tntion  of  ser^  facias  on  the  land  agent  of  the  conusor  of  a  judgment — the  plaintiff 

vice  on  the  land   having  been  informed  by  the  said  land  agent,  that  the  defendant  was 

agent   of    the         .  .  .     .  ~o      ' 

conusor  who       residing  out  of  the  jurisdiction,  at  Dinon  in  France. — [Dohertt,  C.  J. 

where  Ae*  "^^^^  Court  never  gives  an  order  for  substitution  of  service  of  a  scire  facias 

amount  of  the  without  a  previous  attempt  having  been  made  to  serve  it  personally.] — 

im^and  the  '^^^  amount  of  the  judgment  in  this  case  is  so  small,  only  £100,  and  the 

expense  of  at-  expense  of  even  attempting  personal  service  would  be  so  great,  that  it 

sonal  service     would  be  imprudent  to  make  the  attempt, 
would  have 
heen  great. 

DOHEBTY,  C.  J. 

Under  those  circumstances,  you  may  take  the  order. 


Junes, 


COMYNS  V.  M^GRATH. 


When  issue        ^it.  p.  Blake  moved  to  enter  up  judgment  as  in  case  of  a  nonsuit,  the 
was  joined  m     .     ,        ,  .     ,       i      .        ,  /,    .  i   .  .  .      ,   .     ,        •,., 

Hilary  Term,    declaration  and  plea  having  been  filed,  and  issue  joined  in  last  Hilary 

the  Court  will    j  q^^  ^j^^^  j^^^  ^^  intervened  ;  Heath  v.  BoxaU(a). 

allow  a  motion  '  ^  ' 

for  judgment, 

non8uit!*to°  he        Mr.  Bourke  objected  that  the  application  was  premature,  issue  not 

moved  in  Trin-   having  been  joined  three  clear  terms.     Moreover,  there  was  no  afiidavit 

it?  Term.    An  ^  •* 

affidavit  is  not 

necessary  to  sustain  such  a  motion ;  and  the  Court  will  refuse  it  on  the  plaintiff  giving  a 

peremptory  undertaking  to  go  to  trial— directing  the  costs  to  be  costs  in  the  cause. 

(a)  7  Dow.  P.  C.  19. 
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filed,  to  shew  that  the  cause  had  been  at  issue  three  Termsi  and  that  no 
notice  of  trial  had  been  served;  Archb.  Chit  1075. 

DOHEBTT,    C.  J.> 

As  to  the  first  objection,*  one  full  Term  intervening  is  sufficient—- 
and  as  to  the  other,  the  Records  of  the  Court  speak  for  themselves 
without  any  affidavitf  to  shew  us  the  several  dates.  If  notice  of  trial  has 
been  served,  it  would  be  your  rebutting  case,  and  therefore,  unnecessary 
for  them  to  state  it. 

The  phiintiflf  having  undertaken  to  go  to  trial  peremptorily,  the  Court 
refused  the  motion,  directing  the  costs  to  be  costs  in  the  cause.  • 


T.T-  1842- 
CammonPletu* 


*  The  role  in  England  ii,  that  if  issue  is  found  in  a  country  cause  in  an  issuable 
Term,  judgment,  as  in  case  of  a  nonsuit,  cannot  be  moved  for  until  two  Assizes  have 
passed;£baiMT.Airfiaf«/,6Dow.  P.C.S67;S.C.3M.&  W.276.;  Williams r.  Datfis^ 
5  Bing,  N.  C.  237,  S.  C.  7  Dow.  P.  C.  246.  But  if  issue  has  been  joined  in  a  non- 
issuable Term,  in  a  country  cause,  the  motion  may  be  made  in  the  Term  but  one  after ; 
Heaih  V.  Bojeally  7  Dow.  P.  C.  19.  This  latter  case  was  therefore  no  authority  for 
the  foregoing  motion,  issue  having  been  joined  in  an  issuable  Term ;  and  the  irde  made 
is  not  in  accordance  with  the  English  practice,  unless  the  cause  was  a  town  cause ; 
TAoMotv.  Jones,  7  Dow.  P.  C.  712. 

t  It  appears  to  be  the  practice  in  England,  to  require  affidavits  to  be  filed  on  motions 
of  this  description ;  Gilmore  v.  Melton,  2  Dow.  P.  C,  682 ;  Brown  v.  Kennedy, 
2  Dow.  P.  C.  639 ;  Seabrooke  v.  Cave,  2  Dow.  P.  C.  691. 


Lessee  CLOONEY  v.  Casual  Ejector. 


Junes, 


Mr.  O'Donnell  moved  to  make  absolute  a  conditional  order  which 
had  been  served  on.  the  tenant  in  possession,  under  the  provisions  of  the 
1.  6.  4,  c.  87.,  to  give  security  for  costs. 


In  proceedings 
under  the  1  v. 
4,  o.  87.,  it  if 
not  necessary 
that  the  fact  of 
the  lease  or 

Mr.  Jame$  Dunfer  objected,  in  the  first  place,  that  it  did  not  appear   Saving  ^n 

on  the  order,  that  the  lease  under  which  the  tenant  held,  had  been  pro-    produced  to  the 


duced  to  the  Court  at  the  time  of  obtaining  the  order. 


pro 

Court,  should 
appear  on  the 
fac6  of  the  con- 
ditional order. 
DoHERTT,   C.  J.,  The  demand 

The  sUtute  requires  that  it  should  be  produced  to  the  Court  before    S^^^^^Thave 

been  made 
before  the  expiration  of  the  lease  or  interest. 
The  lessor  ha^in^  died  before  the  expiration  of  the  lease,  on  the  1st  of  May  1841, 
and  letters  of  administration  having  been  taken  out  on  the  24th  of  the  following  December, 
and  demand  of  possession  made  on  me  4th  of  the  next  April.  Held  not  to  be  such  laches  as 
would  dbentitle  the  party  to  proceeding  under  the  1  &.  4,  c.  87.  Semble — if  the  occu- 
pying tenant  could  shew  a  fair  equitable  claim  for  an  extension  of  the  lease,  the  Court 
would  not  make  absolute  the  conditional  order. 

3   H 
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Common  P/eas. 


that  the  order  can  be  granted.  As  we  granted  the  order,  we  shall  pre- 
sume that  all  that  was  necessary  for  the  obtaining  of  it  was  regularly 
done ;  and  there  is  no  necessity  for  spreading  it  out  on  the  face  of  the 
order. 

Mr.  James  Dwyer, — Another  objection  is,  that  according  to  the  words 
of  the  statute,  and  the  decided  cases  of  Loveland  and  Thrustout  (a),  and 
Lessee  Hannson  v.  JEjector,  cited  by  Baron  Penefather  in  the  case  of 
Lessee  Lord  Bandon  v.  Ejector  (b),  the  demand  of  possession  should  be 
made  before  the  expiration  of  the  lease.  In  this  case,  it  was  not  made 
until  after.  It  is  true,  that  the  Queen's  Bench  ha»  ruled  otherwise, 
Jack  dem.  Spollen  v.  Thrustout  (c) ;  but  this  Court  has  expressed  do 
opinion  on  the  subject. 


DOHERTT,    C.  J. 

The  practice  of  the  Courts  ought  to  be  conformable  to  each  other; 
and  as  the  Exchequer  seem,  in  the  case  o[  Lessee  Lord  Bandon  v.  Ejector^ 
to  have  adopted  that  of  the  Queen's  Bench,  we  shall  do  the  same. 

Mr.  James  Dwyer, — We  next  object  that  there  has  been  laches  on  the 
part  of  the  plaintiff,  which  disentitles  him  from  taking  advantage  of  this 
statute,  the  notice  not  having  been  served  for  nearly  a  year  after  the  expira- 
tion of  the  tenancy  (the  lease  having  expired  on  1st  of  May  1841,  and  the 
notice  having  been  served  on  the  4th  of  April  last),  which  has  had  the  effect 
of  setting  up  a  new  constructive  tenancy.  Doe  v.  Somerville  (d)  ;  Doe 
dem.  Thomas  v.  Field  {e)  ;  Lessee  Lord  Bandon  v.  Casual  Ejector  ;  and 
in  Loveland  v.  Thrustout^  Chief  Baron  O'Grady  observes,  that  "  Where 
**the  landlord  has  been  in  default,  he  has  no  right  to  enforce  the  Act 
*<  against  a  tenant  who  has  been  in  no  default."  But  if  all  these  objections 
are  ruled  against  us,  we  are  entitled  to  succeed  on  the  merits  of  the  case 
disclosed  in  our  affidavit ;  for  if  there  is  an  affidavit  shewing  that  there 
•was  any  thing  to  try,  as  Crampton,  J.,  stated  in  Lessee  Flynny. Ejector  (J\ 
the  rule  will  not  be  made  absolute.  Now,  by  his  will,  dated  in  Novem- 
ber 1840,  about  the  time  of  his  death,  the  lessor  directed  that  the  lessee 
in  this  case  should  be  dealt  with  in  relation  to  the  lands,  as  certain  per- 
sons therein  mentioned  should  direct.  This  gives  the  lessee,  at  all  events, 
an  equitable  title  to  an  extension  of  the  lease  ;  and  she  ought  not  to  be 
removed  until  some  award  has  been  made  by  these  referees. 

Mr.  Brewster^  Q.  C,  contra^  was  desired  to  confine  himself  to  the 


(a)  1  H.  &  B.  364.  n. 
{€)  1  H.  &  6.  364. 
{€)  2  Dow.  P.  C.  642. 


(*)  6LawRec.N.S.  319. 
(rf)  6  B.  &  C.  126. 
(/)  Ir.  Law  Rep.  72. 
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two  last  objections.     As  to  the  imputed  laches,  this  was  the  case  of  a    j   .p   \qa2 

personal  representative,  who  could  not  take  any  proceeding  for  the  re-    CommonPleas. 

covery  of  the  land,  until  letters  of  administration  had  been  taken  out. 

These  bear  date  on  the  24th  of  December  last,  and  on  the  4th  of  April 

the  demand  is  made.     This  accounts  sufficiently  for  the  apparent  delay. 

As  for  the  merits,  they  set  up  a  supposed  equitable  extension  of  a  term, 

which,  even  if  it  had  any  foundation,  could  not  be  tried  in  the  ejectment; 

but  which  is  untenable,  by  reason  of  one  of  the  parties,  ig  whom  the 

matter  was  referred  by  the  testator,  being  the  personal  representative  who 

demanded  the  possession. 


DOHERTY,    C.  J., 

We  do  not  say,  that  if  this  were  a  case  of  a  fair  equitable  claim,  we 
would  not  interfere ;  but  it  is  obviously  the  case  of  an  overholding 
tenant,  and  it  is  impossible  not  to  see  that  there  is  nothing  to  be  tried. 
With  respect  to  the  delay,  the  circumstance  of  the  title  not  having  been 
consummated  until  within  four  months  of  the  making  the  demand  of  pos- 
session, negatives  laches.  We  shall  therefore  make  absolute  the  con- 
ditional order  jvithout  costs. 


BRENNAN  v.  MONAHAN. 


June  7. 


Mb.  Whiteside  moved  for  liberty  to  amend  two  pleas  of  the  Statute  of  Tb®  Court  will 

•^  r^  give  a  defend- 

Limitations,  which  had  been  demurred  to  for  having  stated  the  cause  of  ant  liberty  to 

action,  "if  ant/  there  be,'*  not  to  have  accrued  within  six  years ;  Margetts  v.  ^^^  Statate 

Bays  (a).    A  consent  to  allow  the  demurrer,  and  that  the  defendant  should  of  Limitations 

be  at  liberty  to  amend  on  the  usual  terms  of  paying  costs,  had  been  served,  ment;  and  will 

and  affidavits  had  been  filed  setting  out  a  host  of  circumstances  to  shew  °?*  *I|2L*^® 

that  we  have  not  a  meritorious  defence.     But  the  Court  will  not  go  into  affidavits  de- 

these  affidavits,  for  the  principle  of  allowing  amendments  before  argu-  cial'lnrcuin?*' 

ment  is  fully  laid  down  in  Brazier  v.  Jones  (6),  to  be  without  reference  stances  of  the 

to  the  circumstances  of  the  case.     Liberty  to  amend  before  argument  is  purpose  of 

a  matter  of  course ;  Mackey  v.  Given  (c),  and  there  is  no  reason  why  it  [^^^*  r*  1^*! 

should  not  be  allowed  in  the  case  of  a  plea  of  the  Statute  of  Limitations,  had  notameri- 

which  is  not  necessarily  an  unconscientious  plea;  Maddochs  v.  Holmes  (rf).  ^^  djfence?^ 

Where  a  party 

allows  a  special  demuner,  he  need  not  specify  the  amendments  he  see%0  to  make  in  his 

notice  of  motion. 


(a)  6  N.  &  M.  228. 
(c)  Al.  &  Nap.  397. 


(*)  6  B.  &  C.  199. 
{d)  1  B.  &  P.  228. 
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CommenPleoi, 


BRENNAN 
MONAHAN. 


Id  tte  foregoing  case  of  Margetts  v.  Bay^^  which  is  similar  to  ours  in 
every  respect,  liberty  was  given  to  amend  even  after  argument. 

Mr.  Macdonagh  and  Mr.  Moore  opposed  the  motion. — It  is  the  prac- 
tice of  the  Queen's  Bench*  to  refuse  the  amendments  sought,  unless  they 
are  specified  in  the  notice,  which  has  not  been  done  in  this  case. — [Per 
Curiam.  There  is  no  such  rule  in  this  Court.  At  the  same  time  a 
notice  is  dri^n  in  a  slovenly  manner,  that  does  not  state  them.] — The 
plea  of  the  Statute  of  Limitations  is  necessarily  unconscientious,  and  the 
Court  will  shew  it  no  favour ;  WiUett  v.  Atterton  (a)  ;  and  in  LtUouche  v. 
Spence  (6),  Chief  Justice  Carleton  ruled  that  the  Court  would  not  allow 
an  amendment  of  a  plea  of  the  Statute,  unless  it  appears  that  the  de- 
fendant has  a  meritorious  cause  of  defence.  The  same  principle  was 
acted  on  in  the  case  of  Graham  v.  Shaw  (c).  On  the  authority  of  these 
cases,  we  submit  that  we  are  entitled  to  open  the  merits  of  this  case, 
which  we  have  set  out  in  bur  affidavit,  to  shew  that  the  defendant  has  no 
meritorious  cause  of  defence. 


DOHEBTT,    C.  J., 

We  do  not  lean  against  the  Statute  of  Limitations,  as  necessarily  im- 
porting, where  pleaded,  an  absence  of  merits  in  a  defence.  It  is  not, 
however,  on  that  ground  that  we  grant  the  motion,  and  refuse  to  allow 
the  parties  to  go  into  the  affidavits  which  have  been  filed,  but  to  prevent 
the  Court  being  harrassed  and  distracted  with  questions  of  fact.  We 
entirely  concur  with  the  propriety  of  the  rule  laid  down  by  Lord  Ten- 
terden,  in  the  case  of  Brazier  v.  Jone$y  which  has  been  cited  at  the 
Bar.  He  says : — <*  Now,  the  rule  undoubtedly  is,  that  either  party  is  at 
**  liberty  to  amend  his  pleadings  before  judgment!  If  we  were  to  refuse 
*<  to  allow  the  amendment  in  this  case,  by  reason  of  any  special  circum- 
"  stances  not  connected  with  the  record,  but  brought  before  us  by  affidavit, 
*<  it  would  be  difficult  to  avoid  refusing  liberty  to  amend  in  other  cases,  by 
«  reason  of  special  circumstances  disclosed  to  us  by  affidavit;  and  the  conse- 
"  quence  would  be,  that  the  Court  might  be  called  upon  to  inquire  by 
«<  affidavit  into  the  circumstances  of  each  particular  case,  in  order  to  de- 
*<  termine  whether  an  amendment  should  be  allowed  or  refused.  I  think 
**  that  would  produce  great  mischief ;  and  upon  the  whole,  I  am  of  opinion, 
"that  justice  will  be  better  administered  by  allowing  amendments  of 


(a)  1  Wm.  Bl.  84. 


(b)  Ir.  T.  R.  156. 


(c)  1  Ir.  L.  R.  378. 


*  Sed  vide  Anoriy  3  Ir.  Law  Rep.  216,  where  the  Queen's  Bench  have  decided  the 
reTene  of  this  proposition* 
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^*  pleadings  to  be  made  on  reasonable  terms,  without  reference  to  circum* 
^*  stances  not  connected  with  the  record."  With  that  opinion,  and  the 
reasons  given  for  it,  we  entirely  concur ;  and  instead  of  overruling  it,  as 
we  are  required  to  do  by  the  Counsel  for  the  plaintiff,  we  would  adopt 
such  a  one,  even  if  we  had  not  the  direct  sanction  of  so  high  an  authority 
as  Lord  Tenterden  for  its  propriety. 


T.  T.  1842. 
CommonPleas. 


Let  the  defendant  be  at  liberty  to  amend  his  plea8,^on  payment  of 
the  costs  of  the  demurrer,  and  of  the  amendment. 


WOODROFFE  v.  BLAKE. 


June  9, 


Counsel-  moved  for  a  scire  Jacieu  to  revive  a  judgment  which  was 
entered  in  the  year  1816.  There  had  been  no  revival  or  acknowledg- 
ment in  writing,  but  it  was  sworn,  that  "  several  sums  had  been  paid 
within  the  last  thirteen  years  on  foot  of  the  interest.** 

DoHSRTT,  C.  J.*^-Take  the  order. 


A  acire  fiu 
issued    to   re* 
vive    a  judg- 
ment more 
than  90  yean 
old,  where   it 
was   merely 
sworn,  that 
'*  several  sums 
had  been  paid 
within  the  last  thirteen  years  on  foot  of  the  interest/' 


*  The  Court  of  Queen's  Benoh  require  that  the  affidavit  on  motions  to  revive  judg- 
ments, should  specify  the  particulars  of  the  payment  or  payments  of  interest  relied  on — 
the  sum  or  sums  paid — where  and  when,  and  hy  whom  and  to  whom,  such  payment  or 
payments  were  made.-^Vide  Anonymous,  ante,  p.  104. 


PAGE  V.  MURPHY. 


June  9, 


Mb.  Shobtt  moved  to  set  aside  a  declaration,  with  costs,  for  irregularity,   The    declara*' 
in  being  entitled  of  Trinity  Term,  the  writ  having  been  returnable  in   been  iweS- 

Easter  Term  ;  Barrett  v.  Barnard  (a).  ^^^7    ontitied 

of  a  Term  dif- 
ferent  firom 

Mr.  Macdonaghy  contra,  stated  that  on  receiving  notice  of  motion,  the   ^^  i^t^  was 

returnable,  the 
defendant  ought  to  have  given  the  plaintiff  notice  of  the  irregularity,  before  serving  him 
with  notice  of  setting  it  aside ;  or  to  have  called  on  him  in  the  alternative,  eiwer  to 
iCmend,  or  that  the  declaration  should  be  set  aside. 

(a)  F.  &  S.  23. 
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T.  T.  1842.   plaintiff  had  served  a  notice  on  the  defendant  of  being  willing  to  amend, 

CommonPUy.   jf  1,^  ^ould  attend  at  the  oflSce  for  that  purpose  ;  to  which  he  refused  to 

PAGB         accede  unless  on  payment  of  costs,  when  none  could  have  been  incurred. 


V. 
MUBPHY. 


Per  Curiam. 

Why  did  not  the  defendant  give  the  plaintiff  notice  of  the  error  ?  If 
he  had  done  so,  this  motion  might  then  have  become  unnecessary.  At 
all  events,  his  notice  of  motion  ought  to  have  been  in  the  alternative  of 
having  the  declaration  set  aside,  if  not  amended.  It  does  not  appear^  on 
the  authority  cited,  that  this  course  was  not  taken,  and  that  the  motion 
had  not,  in  that  case,  become  necessary  by  non-compliance  on  the  part  of 
the  plaintiff. 


Let  the  motion  be  be  refused  without  costs — the  plaintiff  being  at 
liberty  to  amend. 


Lessee  LEWIN  v.  JENNINGS. 


JtmfP. 


Mb.  Wobkman  moved  to  amend  the  first  and  second  declarations  of 
ejectment,  by  inserting  an  additional  demise,  in  the  name  of  the  assignee 
of  one  of  the  lessors  of  the  plaintiff,  who  had  been  discovered  to  have 

It 


Id    an    eject- 
ment for  non- 
paymeDt   of 
rent,    whioh 

trial  at  the  last   ^^^^  ^"  insolvent,  on  the  terms  of  paying  the  costs  of  the  amendment. 


Assizet),   bot 
became  a  re- 
manety   by 
reason    of   a 
saocessfnl 
challenge    of 
the  array   by 
the  defendant, 
the    Court 
would  not  al- 
low an  amend- 
ment  of  the 
declaration  by 
adding   a  de-    which  is  a  statutable  remedy  ;  and  under  the  legislative  provisions  of  the 

o^e  of  the  ^^^^^^  Ejectment  Statutes,  an  affidavit  of  the  service  of  the  ejectment  is 

assignee  of  an  required  as  a  necessary  pre-requisite  to  the  action.      If,  then,  an  amend- 

of  the  plaintiff,  ^ent  of  the  declaration  be  allowed,  the  affidavit  of  service  would  not  shew 

-rr^^l^r^  the  service  of  the  ejectment  on  the  record,  but  of  a  different  ejectment ; 

power  to  order   and  the  plaintiff  must,  consequently,  fail,  or  there  would  be  error  on  the 

an  amendment 

of  a   declara- 

ration  in  ejectment  for  non-payment  of  rent,  after  the  service  P 


was  an  ejectment  for  non-payment  of  rent,  and  the  record  had  gone  down 
for  trial  at  the  last  Assizes,  when  it  became  a  remanst  by  reason  of  the 
defendant  having  put  in  a  successful  challenge  to  the  array.  Counsel 
cited  Lessee  Russell  v.  TuthiU(a),  to  shew  that  amendments  were  allowed 
in  ejectments  for  non-payment  of  rent. 

Mr.  Walter  Bourke^  contra. — Amendments  are  constantly  allowed  in 
ejectments  on  the  title,  but  not  in  ejectments  for  non-payment  of  rent, 


(a)  2  Tr.  Law  Rep.  360. 
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record.     The  practice  is  now  settled  in  the  Exchequer,  that  an  amend- 
ment in  such  an  action  will  not  be  allowed  ;  Leasee  Russell  v.  Tliynne  (a). 

DOHERTY,  C.  J. 

We  must  refuse  this  motion  with  costs.  We  wish  it,  however,  to  be 
distinctly  understood,  that  we  do  not  rest  our  decision  on  the  ground  of 
the  abstract  right  of  giving  leave  to  amend  declarations  in  ejectments  for 
non-payment  of  rent,  after  the  service,  but  on  the  peculiar  circumstances 
of  the  case — the  time  of  the  application,  and  the  proceedings  that  have 
taken  place  in  it  up  to  the  present  time.* 


T.  T,  1842. 
CommenPieag, 


(a)  6  Law  Rec.  N.  S.  277. 


•  In  the  case  of  Lessee  Barton  v.  Casual  Ejector,,  1  C.  &  D.  462,  this  Court  gave 
permission  to  amend,  by  altering  the  day  of  ouster ^  in  an  ejectment  for  non-payment  of 
rent. 


Executor  O'BRIEN  v.  Heir  and  Tertenants  of  UPTON. 

Mr.  Robebt  Ferguson  moved  to  set  aside  an  order  for  a  scire  facias 
to  revive  a  judgment,  or  that  the  proceedings  be  stayed  until  the  plaintiflf 
should  give  security  for  costs*  The  judgment  was  entered  in  1794,  and 
the  affidavit  on  which  the  order  was  obtained,  merely  stated  that  *'  all 
"interest  on  foot  of  the  judgment  had  been  paid  up  to  the  27th  of 
<<  October  1831,  as  by  the  receipt  of  John  O'Brien  (the  conusee)  may 
'^  appear."  This  affidavit  was  insufficient  in  not  swearing  by,  w  to,  whom 
the  interest  had  been  paid ;  Anonymous  (a). — [Dohertt,  C.  J.  The 
reference  to  the  receipt  cures  the  defect  (if  any)  in  the  swearing  to  the 
payment  of  interest.] — As  to  the  other  point,  viz.,  the  security  for  costs, 
the  pldntiff  resides  in  America,  and  it  has  been  decided  in  this  Court, 
on  the  authority  of  Selby  v.  Crutchley  (6),  that  we  are  entitled  to  it  in 
this  as  well  as  in  any  other  action ;  Assignee  ArchdaU  v.  Supple  (c). 

Mr.  Kane  opposed  the  motion,  on  the  ground  that  neither  the  heir  nor 
the  tertenants  had  made  an  affidavit  of  merits,  but  the  Attorney  had 
merely  sworn  that  there  was  a  meritorious  defence  to  the  action.  The 
plaintiff,  moreover,  was  suing  as  a  personal  representative.     Counsel  cited 


July  13. 

This  Court  will 
order  a  perso- 
nal represen- 
tative residing 
out  of  tiie  ju- 
risdicdon,  to 
give  the  de- 
rendants  in  a 
scire /aeku  se- 
onrityforooftB. 


(a)  4  Ir.  Law  Bep.  104. 

(c)  3  If.  Law  Rep. ! 


(b)  4  B.  Moore,  280. 
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T.  T.  1842.   Wehber  v.  Fitzgerald  (a),  in  which  Mr.  Justice  Foster,  when  sitting  as  a 
CommmPleoM,    Baron  of  the  Exchequer,  had  refused  a  similar  application  for  security  for 
o'bbibn       costs  in  an  action  of  scire  Jacias. ' 


V. 
UPTOW. 


Mr.  P^gusan^  in  reply. — The  circumstance  of  being  a  personal  repre> 
sentative  makes  no  difference,  as  by  the  late  Act,  3  &  4  Ffc«c.  105, 8.56, 
personal  representatives  are  rendered  liable  for  costs. 


DOHEBTT,  C.  J. 

There  is  no  distinction  now  between  a  personal  representative  and  a 
party  suing  in  their  own  right ;  we  shall,  therefore,  grant  that  part  of  the 
order  which  asks  for  security  for  costs. 

Let  the  proceedings  be  stayed  on  the  scire  fidas  until  the  plabtiff 
give  security  for  costs,  including  costs  of  the  motion. 

(a)  3  Ir.  Law  Rep.  509. 


JmeQ, 

To  obtain  ex- 
eoatioQ  under 
tiie  proyisionf 
of  the  3  &  4 
Vk.  c  lOfi, 
8.  37,  for  a 
•am  of  money 
awarded,  the 
party  leeking 
it  must  move 
for  an  order 
ftift  on  the  op- 
posite part^  to 
pay  it,  whioh, 
on  being  made 
abeolnte,  gives 
the  Court  Ju- 
risdiction. 


KELLY  V.  St.  GEORGE. 

Mb.  Saussb,  on  behalf  of  the  plaintiff,  moved  for  a  conditional  order  on 
the  defendant  to  pay  the  sum  of  £96,  which  had  been  awarded ;  or  for 
liberty  to  issue  execution  under  the  3  &  4  Vic.  c.  106,  s.  27.  The  case 
had  been  submitted  to  arbitration  by  consent,  and  the  award  had  been 
made  a  rule  of  Court.  The  practice  was  settled  in  England  by  the  case 
of  Jonee  v.  WilUame  (a),  that  on  making  the  conditional  order  absolute 
the  Court  will  issue  execution. 

DOHERTT,  C.  J. 

Take  an  order  nisiy  that  the  defendant  pay  the  sum  awarded, 
(a)  11  Ad.  &  £1. 178. 
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T,  T.  1842. 

ComnumPieas. 

y . ' 

DEERING  V.  PALMER. 

June  7* 

This  was  an  action  of  trespass  and  false  imprisonment.     The  defendant,  In  actjon  of 

who  was  the  Sheriff  of  the  King's  County,  pleaded  the  general  issue.  foSe^Jri^n- 

The  cause  came  on  for  trial  before  the  Lord  Chief  Justice,  at  the  Sittings  ™®nt    against 

of  Nisi  Prius ;  and  the  Counsel  for  the  plaintiff  in  opening  her  case,  who  pleaded 

sUted  that  the  action  bad  been  brought  for  an  abuse  of  the  Sheriff's   *^®  general 

°  issue,  the  plain- 

warrant,  in  the  special  bailiff's  having,  after  the  arrest,  taken  the  plaintiff  tiff's  Counsel 

out  of  the  direct  waj  from  the  place  of  arrest  to  the  county  gaol ;  and   J^  y^^  im\we 

after  having  left  her  at  large  on  the  war  thither,  had  arrested  her  again    1°  the  mode  of 

executing  a 
out  of  his  jurisdiction  in  the  County  of  Kildare.     After  this  statement,  the    writ  of  ca,  aa. 

plaintiff's  Counsel  gave  in  evidence  to  maintain  the  said  issue,  on  her  part,    '^^g/*^®    ^^ 

a  certain  notice  in  writing,  admitted  to  be  signed  by  her,  and  served  on    among    other 

the  defendant,  bearing  date  the  22nd  of  January  1841,  entitled  in  the    ^^^^^^ge'^ij 

cause  of  the  Marguit  of  Drogheda  v.  Anne  Deering  (the  pUiutiff),  in    ^7  *!»e  plaintiflF 
^'  ^  .  ,  .  .  ...         ,...«..     ^    L  0°  **»e  defend- 

wbich,  among  other  things,  it  was  recited,  that  the  plaintiff  bad  been    ant,  which  re- 
arrested by  the  defendant  upon  a  writ  of  co.  #a.  in  the  said  cause.    They    m!^d*°A^' 
also  produced  another  notice  of  the  22nd  of  February  1842,  entitled  in    she  had  heen 
the  present  cause,  calling  on  the  defendant  to  produce  at  the  trial  the    gg^^^   ^    ^^^^ 
warrant  granted  against  the  plaintiff,  upon  an  execution  issued  against   ¥i^\^^^V^^ 
her,  in  the  cause  of  the  Maarquis  of  Drogheda  v.  Anne  Deeringy  and   ing  omitted  to 
alto,  the  indemnity  given  to  the  Sheriff,  "  upon  granting  the  warrant   J^^Jirthe^JuTe 
on  the  said  execution/*    The  plaintiff's  Counsel  then  produced  the  gaolor,    ought  to  have 
who  proved  the  Sheriff's  warrant,  which  directed  the  bailii&,  by  virtue  of  j^^  ^    ^^^ 
her  Majesty's  writ  of  ca.  #a.  to  him.  directed,  to  arrest  and  keep  in  custody    ^^  ^^^  plain- 
the  plaintiff,  to  satisfy  the  Marquis  of  Drogheda  a  certain  debt  recovered 
against  the  plaintiff.     They  then  proved  the  arrest  and  the  subsequent 
occurrences,  and  closed  thdr  case.     The  Counsel  for  the  defendant  then 
addressed  the  Jury,  and  referred  to  the  10  Car.  1,  sess.  2.  c.  16,  but 
called  no  witnesses,  nor  did  he  produce  the  writ  on  which  the  warrant 
was  issued.     The  Counsel  for  the  pUintiff  then  called  on  the  learned 
Judge  to  direct  a  verdict  for  hb  client,  because  that  the  defendant  had 
shewn  no  legal  groand  of  justification,  or  writ,  to  justify  the  several  tres- 
passes compUuned  of;  but  his  Lordship  refused  so  to  direct  them ;  and 
the  Jury  having  found  a  verdict  for  the  defendant,  the  pUintiff's  Connsel 
took  a  bin  of  exceptions,  which  now  came  on  to  be  argued. 

Mr.  Hamilton  Smythe,  and  Mr.  Macdonagh,  in  support  of  the  ex- 
ceptions. 

It  will  be  contended  on  the  other  side,  that  the  proof  of  the  writ  was 
dispensed  with,  by  reason  of  the  plaintiff's  admissions  of  its  existence. 

3  I 
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T.  T.  1842.  That  is  not,  however,  a  sufficient  justification  at  common  lav.  The 
CommonPleas.  general  issue  only  puts  in  issue  the  assault,  but  justification  must  be 
DEERiNQ  specially  pleaded ;  Co,  LitU  2S2,  6.  In  trespass,  where  a  defendant 
justifies  under  a  writ,  warrant,  precept,  or  any  other  authority,  he  must 
set  it  forth  in  his  plea  particulary ;  Co,  Lilt.  283,  a.  And  in  1  Wmt. 
Saunders,  298,  n.  1,  where  all  the  authorities  are  collected,  it  is  further 
laid  down,  that  the  defendant  ought  to  aver  in  his  plea  that  he  has  sub- 
stantially pursued  such  authority  ;  Co,  Lilt,  303,  b.  In  pleading  a  writ, 
you  must  set  out  the  issue,  return,  and  delivery ;  for  if  a  defendant  seeks 
to  justify  a  trespass,  he  must  shew  the  authority  under  which  he  acted, 
in  order  that  the  Court,  who  alone  are  Judges  of  the  law,  may  decide  as 
to  its  sufficiency ;  and  also  that  the  plaintiff  may  be  able  to  ascertain  its 
existence;  Hammond^ s  Nisi  PrtuSy  100,  101.  We  do  not  actually 
know,  at  this  moment,  whether  the  writ  ever  issued,  and  have  no  means  of 
knowing ;  for  it  is  not  the  practice  to  return  writs  of  execution  which 
have  been  executed ;  and  the  Officers  will  not  inform  parties  whether 
writs  have  issued  in  a  cause  or  not.  The  writ  may  have  been  executed 
after  its  return,  and  it  is  not  necessary  to  cite  authority  to  shew  that  a 
Sheriff  cannot  execute  a  writ  after  its  return,  ahhough  he  may  on  the 
return  day :  or  the  arrest  may  have  been  before  the  delivery  of  the  writ 
to  the  Sheriff,  which  would  be  also  illegal ;  HaU  v.  Roche  (a).  It  is 
true,  that  since  the  passing  of  the  10  Car,  1,  sess,  2,  c.  16,  it  is  not 
necessary  that  the  Sheriff  should  plead  justification ;  but  he  must  still 
prove  a  legal  justification.  The  statute  only  dispenses  with  the  necessity 
of  pleading,  not  of  proof,  being  entitled  a  Statute  *<  for  Ease  in  Pleading." 
It  would  not  have  been  sufficient,  at  common  law,  to  shew  that  there  was 
a  writ,  without  stating  the  delivery,  and  return  day ;  and  such  special 
matter  as  before  the  statute  should  have  been  pleaded,  must  now  be 
given  in  evidence.  Admissions  are  not  to  be  taken  very  strong  against 
a  party,  where  they  refer  to  a  document  in  the  hands  of  his  adversary ; 
and  in  this  case  the  writ  is  in  the  hands  of  the  Sheriff,  it  not  being  usual 
to  return  it ;  Rankin  v.  Horner  (6).  The  writ  has  been  either  returned 
or  it  has  not;  if  it  has  been  returned,  it  is  a  record,  and  should  be  proved 
in  the  same  manner  as  other  records ; — if  the  writ  has  not  been  returned, 
the  original  should  be  produced;  Roscoe  on  Evid,  36  (ed.  1836).  An 
admbsion  by  an  insolvent  that  he  was  discharged  under  the  Insolvent 
Acts,  has  been  held  not  sufficient  to  supersede  the  necessity  of  proof; 
Scott  V.  Clare  (c) ;  and  on  the  same  principle,  in  this  case,  any  admissions 
we  may  have  made  of  the  existence  of  a  writ,  did  not  supersede  the  neces- 
sity of  its  proof  by  the  party  justifying  under  it. 

Mr.  Pakenhamj  Mr.  Griffith,  and  Mr.  Berwick,  Q.  C. —  The  only 


(a)  8  T.  R.  187. 


(6)  16  East,  191. 


(c)  3  Camp.  236. 
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question  is,  whether  the  course  of  the  trial  dispensed  with  the  necessity    T.  T.  1842* 

of  producing  the  writ.      If  ever  there  was  an  admission  of  an  original    CommmPleas, 

legal  arrest,  it  is  in  this  case.     It  has  been  admitted — first,  by  Counsel  in 

his  statement ;  secondly,  by  the  documents  produced  by  the  plaintiff  in 

evidence.     The  plaintiff's   Counsel  stated  that  there  was  an  arrest  under 

a  warrant  in  a  certain  cause ;  and  that  one  of  the  causes  of  action  was  the 

fact  of  the  bailiff  having  taken  the  plaintiff  out  of  the  direct  road  to  gaol. 

Now,  if  that  were  the  cause  of  action,  how  can  they  now  say  that  she  had 

been  taken  by  an  indirect  road  ?    The  other  cause  of  action  was,  that  she 

was  arrested  out  of  the  jurisdiction,  which  is  likewise  inconsistent  with 

the  allegation  of  an  arrest  on  a  writ  out  of  return.     The  record  is,  that 

the  plaintiff  having  stated  an  issue,  called  witnesses  to  prove  it ;  and  there 

is  no  case  where  a  party  having  limited  an  issue,  can  afterwards  go  out  of 

it ;  Tracy  v.  Blake  (a).    Next,  they  have  admitted  the  writ  in  the  notices 

which  they  themselves  have  put  in  evidence ;  Slatteri  v.  Pooley  (h) ; 

in  which  case  the  deed  was  not  required  to  be  proved.  *  The  admission 

of  the  party  concerning  the  contents  were  held  sufficient.     Suppose  that 

the  verdict  had  happened  to  have  been  against  us,  would  it  not  have  been 

set  aside  as  against  evidence  ?  and  having  their  own  admission,  and  the 

statement  of  their  Counsel,  that  it  was  the  only  issue  to  be  tried,  will 

the  Court  now  send  it  down  again  for  trial,  having  the  statutable  power 

of  deciding  as  to  justice  may  appertain  ?     It  would  be  contrary  to  justice 

to  give  them  thus  a  power  to  try  a  collateral  issue,  which  it  would  be,  as 

they  are  bound  by  their  exceptions.     In  Woodward  v.  Larking  (c),  the 

recital  of  the  writ  in  a  bill  of  sale  was  held  sufficient,  without  further 

proof. 


DoH£RTY,  C.  J. 

This  was  an  action  for  trespass  and  false  imprisonment.  The  defendant 
pleaded  the  general  issue.  The  action  was  brought  against  a  Sheriff,  not 
for  an  illegal  arrest,  but  for  an  abuse  in  the  mode  of  executing  the  process ; 
and  then  for  the  manner  of  treatment  after  arrest.  It  was  shortly  de- 
scribed by  the  plaintiff's  Counsel,  that  the  only  question  in  controversy 
was,  whether  the  authority  had,  or  had  not,  been  abused:  first,  by  an  arrest 
out  of  the  county;  and,  secondly,  by  taking  the  defendant  by  a  circuitous 
route  to  the  gaol.  At  the  conclusion  of  the  plaintiff's  case,  the  defendant's 
Counsel  intimated  their  intention  not  to  call  any  witnesses.  It  was  then 
contended  on  the  part  of  the  plaintiff,  that  I  ought  to  direct  a  verdict  for 
him,  on  the  grounds  that  no  writ  or  legal  justification  was  shewn ;  I  refused 
so  to  direct  the  Jury ;  and  on  my  refusal,  the  exception  was  taken, — and 
we  are  of  opinion,  after  a  full  consideration  of  the  case,  that  the  exception 


June  10. 


(a)  1  M.  &  W.  168. 


{b)  6  M.  &  W.  664. 


(c)  8  Esp.  286. 
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was  well  founded, — aod  that  the  defeudaDt,  as  ooe  of  a  class,  who,  avail- 
ing himself  of  the  statute  for  ease  in  pleading,  not  in  proofs,  should  have 
proceeded  to  shew  a  legal  justification.     But  then  it  is  contended,  that 
the  course  taken  bj  the  plaintiff  dispenses  with  the  necessity  of  proofs  is 
it  was  an  admission,  waiver,  or  estoppeL      Now,  what  was  the  cooduet  of 
the  party,  before  the  trial  and  before  action  commenced  ?     A  notice  was 
served  as  if  the  proceeding  were  against  a  Magistrate;  and  in  it  is 
reference  to  a  writ  of  co.  #«.,  and  the  subsequent  treatment  as  the  only 
cause  of  complaint*     This,  it  is  said,  amounts  to  an  admission  of  the  writ, 
and  waives  the  necessity  of  producing  it.     We  are  of  opinion  it  did  not 
supersede  the  necessity ;  it  merely  referred  to  a  writ,  but  did  not  state 
the  existence  of  any  particular  one,  nor  admit  that  the  same  was  not  out 
c^  return.      But  then,  it  is  said,  that  pUintiff's  Counsel  admitted  in  his 
opening,  that  only  two  questions  were  to  be  tried,  and  he  has,  therefore, 
limited  himself,  and  superseded  the  necessity  of  proofs  as  to  other  mailers. 
This  would  be  a  dangerous  and  inconvenient  practice,  that  Counsel  open- 
ing as  in  this  case,  pointing  attention  to  what  it  ultimately  would  resolve 
itself  into,  should  bind  himself  to  that  statement.  An  admission  of  matter 
falling  within  the  knowledge  of  the  defendant,  merely  amounts  to  an 
announcement  to  Court  and  Jury,  that  defendant  is  in  a  condition  to 
shew  all  regular  in  that  branch  of  the  case ;  but  we  are  of  opinion  that 
it  would  be  very  inconvenient  if  such  a  short  and  simple  statement 
amounted  to  an  admission  that  all  was  right  in  defendant's  case,  and 
di^ensed  with  proof  of  justification.      We,  therefore^  think  that  the 
defendant  was  wrong  in  thus  stopping  short,  without  the  production  of 
the  writ,  and  that,  consequently,  the  exception  must  be  allowed,  and  that 
a  venire  de  novo  must  issue. 


Allow  the  exceptions^  and  let  a  venire  de  novo  issue. 
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MICHAEL  FERRAR  v.  LAURENCE  COSTELLO  and  wife. 
(Exchequer  of  Pleas.) 

Assumpsit. — The  first  count  of  the  declaration  stated,  that  the  defend- 
ant, Isabella  Costello,  heretofore,  and  while  she  was  the  wife  of  Daniel 
Mongan,  deceased,  and  the  said  Daniel  Mongan,  heretofore,  to  wit,  on 
the  4th  day  of  November  1833,  in  the  county  of  the  city  of  Dublin, 
made  their  promissory  note  in  writing,  and  delivered  the  same  to  one 
Rose  Ferrar,  and  thereby  jointly  and  severally  promised  to  pay  the  said 
Rose  Ferrar,  or  order,  the  sum  of  £40,  twelve  months  after  the  date 
thereof,  which  period  had  elapsed.  That  the  said  Rose  Ferrar  then  and 
there  indorsed  the  said  note  to  the  said  plaintiff*,  whereof  the  said  Isabella 
and  the  said  Daniel  then  and  there  had  due  notice :  and  the  said  Daniel 
and  Isabella  then  and  there  jointly  and  severally,  promised  the  said 
plaintiff  to  pay  him  the  amount  of  the  said  promissory  note,  according  to 
the  tenor  and  effect  thereof,  and  of  the  said  indorsement.  That  aft^- 
wards,  and  before  the  promise  of  the  said  defendant  Isabella,  thereinafter 
next  mentioned,  the  said  Daniel  Mongan  died,  without  having  paid  the 
amount  of  the  said  promissory  note,  and  leaving  the  said  Isabella  him 
surviving.  And  that  afterwards,  and  before  the  intermarriage  of  the  said 
Isabella  with  the  said  Laurence  Costello,  to  wit,  on  the  1st  November 
18399  the  amount  of  the  said  note  being  and  remaining  wholly  due  and 
unpaid,  and  the  said  defendant  Isabella  having  full  knowledge  and  notice 
of  the  premises,  she,  the  said  Isabella,  after  the  death  of  her  said  husband 
Daniel,  as  aforesaid,  and  whilst  she  was  sole  and  a  widow,  in  consideration 
of  the  premises,  then  and  there  promised  the  plaintiff  to  pay  him  the 
amount  of  the  said  note,  according  to  the  tenor  and  effect  of  the  same. 
The  declaration  contained  also  the  money  counts,  stating  that  the 
defendant  Isabella,  afterwards,  whilst  she  was  sole  and  a  widow,  as  afore- 
said, to  wit,  on,  &c.,  at,  &c.,  was  indebted  to  the  plaintiff  in  £100  for  so 
much  money  then  and  there  paid  by  the  plaintiff  for  the  use  of  the  said 
Isabella  while  she  was  sole  and  unmarried ;  and  in  £100,  &c. ;  and  con- 
cluded by  averring  that  the  said  defendant  Isabella  afterwards,  to  wit,  on, 
&c^  at,  &c^  being  then  sole  and  a  widow,  as  aforesaid,  in  consideration  of 
the  said  last  mentioned  premises  respectively^  promised  the  said  plaintiff  to 
pay  him  the  three  last  mentioned  several  sums  of  money  respectively  on 
request ;  yet  the  said  defendant  Isabella,  whilst  she  was  so  sole  and  a 
widow,  as  aforesaid,  and  the  said  defendants,  Laurence  and  Isabella,  since 
their  marriage,  had  not,  nol:  had  either  of  them,  as  yet  paid  the  said 
several  sums  of  money,  or  any  of  them,  or  any  part  thereof,  &c. 
Plea>  non  assumpsit 

3  K 


Hiiary  Term. 

Jan.  30.  25. 

Mich.  Term. 

Nov.  3. 

Action  againRt 
A.,  and  B.  his 
wife,  on  the 
joint  and  seve* 
ral  promiMory 
note  of  B.  and 
a  former  hns- 
band.  It  ap- 
peared at  the 
trial  that  B. 
was  possessed 
of  separate  pro- 
perty at  the 
time  she  signed 
the  note,  and 
that  on  an 
application  for 
payment  of  the 
note  dnring  her 
widowhood, 
she  admitted 
the  debt  to  be 
a  fair  one,  and 
promised  to 
pay  it.  The 
fact  of  her  hav- 
ing separate 
property  did 
not  appear  up- 
on the  decla- 
ration, which, 
after  statijig 
the  making  of 
the  note  by  B. 
and  her  first 
husband,  and 
the  death  of  the 
latter,  averred 
that  6.,  whilst 
a  widow  and 
sole,  **  in  con* 
sideration  of 
the  premises," 
promised  to 
pay  the  note ; 
Meldy  on  mo- 
tion in  arrest 
of  judgment, 
that  the  decla- 
ration was  bad 
as  not  disclos- 
ing a  sufficient 
consideration 
for  B.'s  pro- 
mise. 
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On  the  trial  before  the  Lord  Chief  Baron,  on  the  17th  of  November 
1840,  the  plaintiff  proved  the  making  of  the  promissory  note  stated  in 
the  first  count,  by  the  defendant  Isabella  and  her  then  husband,  Daniel 
Mongan.  A  witness  for  the  plaintiff  stated  that  he  had  applied  to  the 
defendant,  Isabella,  while  a  widow,  for  payment  of  the  note,  and  that 
she  admitted  **  the  debt  to  be  a  fair  one,  and  promised  to  pay  it  when 
able.**  The  plaintiff  also  proved  the  will  of  a  Mrs.  Clarke,  whereby 
certain  property  therein  mentioned  was  devised  to  the  defendant  Isabella^ 
to  her  separate  use.  One  Figgis,  a  trustee  and  executor  named  in  the 
will,  was  then  examined,  and  deposed  that  he  received  the  proceeds  of 
the  said  property,  and  applied  them  according  to  the  trusts  of  the  wilL 
This  witness  also  proved  that  Mrs.  Clarke,  the  testatrix,  died  some  time 
previously  to  the  making  of  the  promissory  note  in  question.  Connsel 
for  the  plaintiff  relied  on  the  case  of  Lee  v.  Muggeridge  (a),  as  shewing 
that  the  defendant  Isabella  was  under  a  moral  obligation  which  formed  a 
sufficient  consideration  for  her  express  promise  to  pay  the  note.  No 
witnesses  were  examined  for  the  defence,  but  the  defendants'  Counsel 
contended  that  the  note  having  been  executed  by  a  feme  covert^  was  a 
nullity ;  that  her  subsequent  promise  to  pay  was  without  any  consideration 
either  legal  or  moral,  to  support  it ; — and  that  the  defendant  Isabella,  and 
her  present  husband  were,  consequently,  not  liable  in  the  present  action. 
They,  therefore,  called  on  the  learned  Chief  Baron  to  nonsuit  the  plain- 
tiff, or  to  direct  the  Jury  to  find  a  verdict  for  the  defendants; — this, 
however,  his  Lordship  refused  to  do,  directing  the  Jury  to  find  a  verdict 
for  the  plaintiff,  if  they  believed  the  evidence ;  but  reserving  leave  to  the 
defendants  to  move  to  have  it  changed  into  a  verdict  for  them,  in  case  the 
Court  above  should  be  of  opinion  that  the  direction  was  wrong  in  point 
of  law. 


Mr.  Holmes  (with  whom  was  Mr.  FitzgMon)  for  the  defendants^  now 
moved  accordingly. 

Fnrst.  The  note  having  been  executed  by  the  defendant  Isabella  during 
coverture,  is  quoad  her  void ;  and  if  any  presumption  exist  in  this  case,  it 
is  that  she  executed  it  under  the  coercion  and  by  the  direction  of  her  first 
husband ;  secondly,  with  respect  to  her  subsequent  promise  to  pay  the 
note, — it  was  perfectly  nudum  pactumy  being  unsupported  by  any  legid 
or  moral  obligation.  Her  present  husband  cannot,  consequently,  be  liable 
on  the  note  as  for  a  debt  of  his  wife  existing  prior  to  the  marriage.  In 
Lloyd  V.  Lee  (6),  where  a  married  woman  gave  a  note  as  %feme  iole,  and 
after  her  husband's  decease,  in  consideration  of  forbearance  to  sue,  pro- 
mised payment,  it  was  held  by  Pratt,  C.  J.,  that  the  note  was  not  barely 
voidable  but  absolutely  void,  and  that  forbearance,  where  originally  there 


(a)  5  Tannt.  36. 


{k)  1  Str.  94. 
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was  DO  cause  of  action,  is  no  consideration  to  raise  an  aesumput.  The 
following  cases  were  decided  on  the  same  principle :  Cockshott  v.  Ben^ 
neU(»)i  MarAall  v.  RuUon(h)\  Lewis  v.  Lee(c);  Faithome  v. 
BJaquiere  (cQ.  Lee  t.  Muggeridge  {e)  has  been  relied  on  by  the  plain* 
tiff's  Counsel,  as  shewing  the  sufficiency  of  a  moral  obligation  to  sustain 
a  promise  ;  the  circumstances  of  that  case  are  widely  different  from  those 
existing  in  the  present.  Here,  there  is  no  evidence,  as  there  was  there, 
of  the  money  having  been  lent  or  procured  at  the  request  of  the  wife ; 
nothing  appears  but  the  naked  fact  of  her  having  joined  her  husband 
in  making  the  note.  In  Lee  v.  Muggeridge  (e)  the  wife  was  clearly 
under  a  moral  obligation  to  pay  the  debt  secured  by  her  bond  ;  but  here 
there  was  no  obligation  on  the  defendant  Isabella  to  pay  the  note,  unless 
there  be  a  moral  obligation  on  every  married  woman  to  pay  her  husband's 
debts.  In  IMtlejield  v.  Shee  (/),  Lord  Tenderden  says  that  the  doctrine 
of  moral  obligation  has  been  carried  too  far. — [Bbady,  C.  B.  There  is 
m  still  later  case  going  a  great  way  to  overrule  this  doctrine  of  moral 
obligation, — Eastwood  v.  Keuyon  (g)2» — As  to  the  wife  having  a  separate 
estate, — that  is  a  subject  with  which  a  Court  of  Law  has  nothing  to  do ;  it 
is  the  peculiar  province  of  Equity  to  deal  with  a  married  woman's  separate 
property ;  and  even  a  Court  of  Equity  in  such  a  case,  by  its  decree,  acts 
not  against  the  person,  but  upon  the  estate ;  1  Mad.  Chan,  Prac.  599  ; 
Francis  v.  Wigzell(h).  If  this  woman  has  done  any  thing  to  affect  her 
separate  estate,  a  Court  of  Equity  is,  therefore,  the  proper  tribunal  to  be 
resorted  to.  In  the  note  to  Wenneil  v.  Adney  (t)  most  of  the  older  cases 
are  collected,  and  the  law  is  thus  laid  down : — *'  An  express  promise  can 
''only  revive  a  precedent  good  consideration,  which  might  have  been 
''  enforced  at  law  through  the  medium  of  an  implied  promise,  had  it  not 
«  been  suspended  by  some  positive  rule  of  law ;  but  can  give  no  original 
''  cause  of  action,  if  the  obligation  on  which  it  is  founded  never  could 
*^  have  been  enforced  at  law,  although  not  blurred  by  any  legal  maxim  or 
**  statute  provision."  This  note  is  quoted  with  approbation  by  Lord 
Denman  in  Eastwood  v.  Kenyon  (jg\  as  containing  a  correct  exposition  of 
the  law. 


H.  T.  1841. 


Mr.  Whiteside  and  Mr.  Napier^  contra. — In  point  of  form  this 
motion  has  been  misconceived ;  for  if  the  facts  stated  in  the  decla- 
ration do  not  disclose  a  sufficient  cause  of  action,  the  defendant  ought, 
before  verdict,  to  demur,  or  afterwards,  to  move  in  arrest  of  judgment ; 


(a)  2  T.  E.  763. 
(e)  3  6.  &  C.  291. 
(ei  6  TauDt.  36. 

(^)  3  P  &  D.  276 ;  S.  C.  11  A.  &  £.  438. 
'    (0  3  B.  &  P.  249. 


{b)  8  T.  B.  545. 
(<0  6  M.  &  S.  73. 
r/9  2  6.  &  Ad.  811. 
{h)  1  Mad.  238. 
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Lumby  V.  Atlday  (a).  In  point  of  law,  the  question  bere  is  not  whetbef 
the  note  was  void  or  valid,  for  it  is  not  sought  to  sue  the  defendant 
Isabella,  simply  on  the  note  as  revived  by  the  promise,— but  whether  the 
verbal  promise  made  by  her  was  founded  on  a  sufficient  consideration. 
The  note  was  a  meritorious  security  when  giveiY,  and  operated  as  to  the 
wife  as  an  appointment  out  of  her  separate  estate.  The  disability  of  the 
wife  to  bind  herself  at  law,  during  coverture,  is  in  favour  of  the  husband ; 
but  there  are  many  cases  in  which  she  is  bound  by  the  joint  contract  (6). 
It  would  seem  to  be  a  general  principle  that  where  a  contract  cannot  be 
enforced  against  the  contracting  party  on  account  of  personal  exemption 
or  disability,  the  ratification  of  it  when  the  disability  or  exemption  is 
removed,  amounts  to  a  valid  binding  engagement ;  Hyleing  v.  Hast- 
ings (c)  ;  Southerton  v.  Whitlock  (d) ;  Trueman  v.  Fenton  (e);  Cooper 
V.  Ifartin  (f)  \  Befmes  v.  Hedley  (g) ;  Thornton  v.  lUingworth  (k).  A 
Court  of  Law  recognises  equitable  rights,  although  it  has  not  the  power 
to  enforce  them  ;  thus,  forbearance  to  sue  in  a  Court  of  Equity  consti- 
tutes a  good  consideration  for  an  assumpsit  at  law ;  Hunt  v.  Danvers  (t) ; 

Thorpe  v.  Thorpe  (k)i  Scott  v.  Stevens  (I) [Chibp  Babon.     What 

is  the  consideration  here  ?  The  declaration  first  states  the  making  of  the 
promissory  note  by  the  defentant  Isabella,  jointly  with  her  husband,  and 
thmi  avers  that  after  his  death,  she  promised  to  pay  it ;  but  there  is 
neither  averment  nor  proof  that  the  money  was  paid  to  her.] — As  every 
intendment  is  to  be  made  in  support  of  the  verdict  (m),  it  may  be  in- 
tended here  that  the  note  was  given  for  a  debt  of  the  wife  dum  sola^  and 
for  which  she  and  her  husband  would  be  jointly  liable,  and  she  alone  as 
survivor (n).  The  note  itself  imports  a  consideration;  PhiUskirk  ▼. 
PluckweU  (o).  The  contract  of  a  married  woman  is  not  a  nullity  where 
the  husband  is  present  and  assenting  to  it ;  Com.  dig.  Baron  Sf  Feme,  Q. ; 
Manby  v.  Scott  (p);  Bowyer  y.  Peaks  {q)\  Bro.  Ahr,  OhUgatUm^ 
PL  74 ;  Northampton's  case  (r).  It  is  not  upon  the  ground  of  any 
supposed  coercion  that  her  contract  cannot  be  enforced  during  covertore, 
but  by  reason  of  a  positive  rule  of  law,  by  which  husband  and  wife  are 
considered  as  one  person.     But  for  the  personal  exemption  arising  from 


(a)  1  C.  &  J.  303. 
(c)  1  Ld.  Raym.  389. 
{e)  Cowp.  644. 
(g)  2  Taunt.  184. 


{b)  Vide,  I  Rol.  Abr.  349,  pL  2. 
(d)  1  Str.  690. 
(/)  4  Eaat,  76. 
(A)  2  B.  &  C.  826. 


(0  Sir  T.  Raym.  370;  and  see  Lane  v.  Malhry,  1  Roll.  Rep.  27. 
ik)  1  Ld.  Raym.  663.  (/)  1  Sid.  89. 

(m)  See  1  Bro.  Abr.  366 ;  WAUitter  ▼.  Mayne,  A.  &  N.  406. 
(n)  See  Miichinson  y.  Hewson,  7  T.  R.  348.  (o)  2  M.  &  S.  393. 

(p)  BKdg.  231.  (q)  Fre^n.  Ch.  Rep.  216;  2  £q.  Ca,  Abr.  133, 

(r)  3  Leon.  72. 
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fositive  law,  she  would  be  liable;  she  may,  therefore,  ratify  her  contract  H.  T.  184f< 
by  ^press  promise ;  10  Bifth.  Con.  by  Jarman^  p.  3 ;  Bill  v.  Hyde  (a) ;  Exch.^Pleai< 
Moore  t.  Hussey  (h)  ;  1  Roll.  Ahr.  349,  pL  2  (c)  ;  Di^er,  a.,  pi.  36  ; 
Poleif  v«  Croity  {d).  Here  it  having  been  proved  at  the  trial  that  the 
wife  had  separate  property  when  she  signed  the  note,  she  was  under  a 
moral  obligation,  which  was  a  sufficient  consideration  for  her  subsequent 
express  promise  to  pay  it ;  Gibht  y.  Merrill  (e) ;  Atkins  v.  Banwell  (f)  ; 
Lord  Svffield  v.  Bruce  (g) ;  ffawkes  v.  Saunders  (h)  ;  Chitty  on  BillSf 
p.  18 ;  BuUer's  N.  P^  129,  130,  147,  281 ;  1  Ftn.  Abr.  Assumpsit,  A. ; 
Lee  V.  Muggeridge  (i) — which  was  also  before  Sir  W.  Grant  (Ar) — is 
expressly  in  point,  and  if  that  case  be  right  in  principle  it  must 
govern  the  present.  With  respect  to  the  cases  cited  at  the  other  side — 
Lloyd  V.  Lee  (J)  was  decided  on  the  pleading.  The  ground  of  the 
decision  is  thus  explained  by  Lawrence,  J.,  in  Barnes  ▼.  ffedley  (m) — 
**  As  the  party  could  not  previously  be  sued  on  the  instrument,  there 
**was  no  forbearance  to  sue,  and,  therefore,  no  consideration  for  the 
*'  promise.  And  the  forbearance  being  the  only  consideration  alleged  in 
**  the  declaration^  although  another  good  consideration  might  exist,  proof 
*^  of  it  would  not  be  admissible."  The  case  is  similarly  explained  in  Lee  v. 
Muggeridge(t)i  Jones  Y.Ashbumham  (n) ;  and  in  2  Sound.  137,  c,  note. 
But  the  case  of  Scott  v.  Stevens  (o),  shews  that  Lloyd  v.  Lee  (/),  in  any 
point  of  view  does  not  apply  when  the  wife  has  separate  property. 
Little/ield  v.  Shee  (p)  was  decided  on  the  ground  of  variance ;  the  goods 
were  stated  to  have  been  supplied  to  the  wife,  though  the  husband  was 
living.  All  that  Lord  Tenterden  says  in  that  case  is,  that  the  doctrine 
of  moral  obligation  must  be  received  with  some  limitation.  In  Eastwood 
T.  Kenyon  (^),  nothing  can  be  more  inaccurate  than  the  language  of  the 
judgment  as  reported.  It  confines  the  ratification  of  inftrnts*  contracts 
to  those  which  are  voidable,  and  refers  to  Lloyd  v.  Lee  (/),  as  if  deciding 
the  broad  principle  as  to  feme  coverts.  In  Eastwood  v.  Kenyon  (q\  the 
benefit  was  conferred  voluntarily  by  the  plaintiff;  there  was  no  request 
on  the  part  of  the  defendant,  either  express  or  implied.  The  defendant 
was  in  no  way  connected  with  the  property  when  the  money  wa^  ex- 
pended.    In  p.  286,  Lord  Denman  seems  to  leave  the  question  as  to  the 


(a)  Gilb.  £q.  Ca.  83.  (b)  Hob.  05. 

(c)  And  see  Goodrighi  ▼.  Straphan,  Cowp.  901. 
{d)  9  JoDei,  158 ;  S.  P.  Edmond's  case,  3  L«od.  164. 

(e)  3  Taunt.  311.  (/)  9  East,  505. 
(g)  9  Stark.  N.  P.  C.  175.  (A)  Cowp.  990. 

(f)  5  Tannt.  36.  (k)  1  V.  &  B. 

(0  1  Str.  04.  (m)  9  Tannt.  193. 

(ft)  4  East,  461.  (o)lSid.^. 

(p)  9  B.  &  Ad.  811.  (g)  3  Per.  &  D.  279. 
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AND  WIFB. 


H*  T.  184L  ratificttioQ  by  the  wife  open,  or  rather  admits  it  as  sufficient.  As  to  the 
Em^  of  Pleas,  j^^i^  in  3  B.  &  P.  260,  it  exactly  sustains  the  phuntiff's  case,  as  it  is  pot 
FsmKAE  00  the  groond  that  the  party  was  incapacitated  to  bind  himself  by  some 
positive  rule  of  law ;  and  in  p.  251,  the  note  states  'Hhe  express  prooiist 
operates  to  reviye  the  liability  and  take  away  the  exeniption.''  Theex- 
{danatioD  of  Barher  ▼.  Fom  (a),  and  Uoyd  t«  Let  (&),  there  giveo,  is 
however,  quite  erroneous;  and  the  oonclusion  drawn  from  the  latter 
case,  and  Cockshott  v.  Benmtt  (c),  is  at  direct  Tariance  with  the  cases^ 
as  to  tnfaots  becoming  fiable  by  express  promises,  where  the  contracts 
are  void,  Hwiier  v.  Agmew  (d).  As  to  CockshoU  v.  Bennett  (c),  Lord 
Kenyon  denies  the  distinction  between  a  contract  founded  on  a  consider* 
ation  not  immoral,  and  on  a  consideration  that  is  fraudulent ;  an  express 
promise  will  revive  the  former  but  not  the  latter.  The  cases  of  Bart  v. 
Minors  (e),  and  Beverley  ▼.  The  Limerick  Gas  Company  (J)^  were  also 
cited. 


Mr.  PitMgikbim^  in  re^Xj^^^Aikins  v.  HiU(g)  and  ffentkes  v.  Saun- 
ders (h),  may  be  conudered  as  overruled  by  Deeks  v.  StrvH  (t).  In  Lee 
V.  Mnggeridge  {k)^  all  the  facts  were  minutely  stated  in  the  declaration 
and  proved  at  the  trial.  The  last  paragraph  of  Lord  Denman's  judgooent 
in  Eastwood  v.  Kenyon  (l)  is  in  point  and  decisive.  The  defendant 
Isabella's  promise  was,  at  all  events,  merely  conditional,  being  to  pay 
**  when  she  was  able ;"  but  the  promise  in  such  a  case  must  be  clear, 
express  and  certain ;  Flemming  v.  Hayes  (m)  ;  Mucklowey.  St.George(n) ; 
Lynbury  ▼.  Weightman  (o). 


1841. 

Michaelmas 
Term. 

Noe.S. 


The  case  was  now  argued  a  second  time  by  Mr.  Napier^  for  the 
plidntiC 

On  the  first  argument  it  was  contended  on  the  part  of  the  defendant, 
that  the  promise  being  to  pay  **  when  able,**  was  only  conditional ;  but 
the  objection  not  having  been  taken  at  Nisi  Prims  k  now  too  late ; 
AUenv.  Baldwin  (p). 

Of  this  opinion  was  the  Court. 


(a)  3  Saund.  135. 
(c)  2  T.  B.  765. 
(e)  S  C.  &  M.  700. 
(g)  Cowp.  368. 
(0  5  T.  B.  €90. 
(/)  a  P.  &  D.  S85. 
(n)  4  TaoBt  €ld. 


(h)  1  Str.  94. 

(rf)  1  F.  «c  S.  15. 

(f)  3N.&P.890. 

(A)  Cowp.  289. 

(k)  5  Taunt.  95. 

(m)  1  Stark.  N.C.C.  371. 

(•)  5  £fp.  198. 


(p)  1  H.  &  J.  324. 
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[UpoD  the  other  points,  moet  of  the  former  arguments  were  repeated, 
and  the  same  authorities  again  cited.} 

Pbnnefathsb,  B.* — The  ground  of  your  argument  is>  that  merely 
averring  that  this  woman  made  and  signed  the  promissory  note,  implies 
that  it  is  a  note  binding  on  her — or,  in  other  words,  that  there  was  an 
antecedent  debt,  or  a  separate  estate  of  the  wife.  Now,  I  cannot  accede 
to  any  such  inference* 

Mr.  JVopttfr.— It  must  be  admitted  the  note  would  be  a  nullity  nnless 
she  had  separate  property  ; — but  that  fact  was  distinctly  proved  at  the 
trial. — [Pennefatheb,  B.  We  cannot  intend  any  thing  as  proved  at  the 
trial  except  what  is  averred  in  the  pleading.     Therefore,  all  we  can  assume 
as  having  been  proved  in  this  case  is,  that  the  defendant  Isabella  made 
the  note  and  afterwards  promised  to  pay  it.     The  statement  in  the 
declaration  that  she  made  the  note,  is  merely  equivalent  to  saying  that 
she  s^rned  iu     But,  a  statement  of  the  mere  manual  act  of  making  or 
signing  the  Instrument,  does  not  per  it  imply  that  it  was  made  for  a 
valuable  consideratioB.      Again,  the  promise  alleged  in  the  declaration  is 
in  consideration  of  the  ^  premises ;"  what  are  the  premises  ?  the  mere 
statement  of  the  making  of  the  note — which  is  not  a  sufficient  consi«> 
deration.]-^  The  very  fiict  of  the  wife  being  a  party  to  the  note  shews 
that  her  joining  in  it  was  relied  on  as  giving  validity  to  the  security — 
or  why  else  would  she  be  called  on  to  join  ?  Lee  v.  Mtiggeridge  (a) 
shews  that  she  was  under  a  moral  obligation  to  pay  the  note,  and  that 
such  was  a  sufficient  consideration  to  sustain  her  subsequent  promise 
to  do  so. — [Pennefatheb,  B.    But  the  same  case  shews  that  the  moral 
obligation  must  be  stated  on  the  record.     Is  it  enough  then  merely  to 
state  that  a  married  woman  joined  her  husband  in  making  a  prombory 
note  ?     That  may  have  been  under  compulsion  or  duress.      There  is  no 
averment  that  the  money  was  advanced  or  lent  by  her  procurement  or  at 
her  request ;  on  the  contrary,  it  may  have  been  advanced  or  lent  to  her 
husband.— Chief  Baron.     In  Lee  v.  Muggeridge  (a)  it  appeared  from 
the  declaration  that  the  wife  had  separate  property. — Pennefatheb,  B. 
It  is,  at  all  events,  manifest  that  the  pleader  in  that  case  did  not  consider 
the  mere  statement  of  the  making  of  the  bond  as  a  sufficient  averment  of 
consideration. — Richabds,  B.     It  is  the  declaration  here  that  is  defec- 
tive.]— The  proper  course,  then,  was  to  move  in  arrest  of  judgment. 

Bbady,  C.  B. 

We  are  all  of  opinion  that  this  declaration  does  not  disclose  a  sufficient 

(a)  6  Taunt.  36. 
*  The  learned  Baron  was  not  present  during  the  first  argument. 


M.  T.  1841. 
Each,  ef Pleat. 
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Each,  of  Pleas. 


cause  of  actioD.  With  respect  to  the  case  of  Lee  ▼.  Mvggeridge  (a),  it 
is  unDecessarj  to  saj  more  thao  that  the  preseDt  case  does  Dot  come  op 
to  it  on  the  facts  and  averments  in  the  declaration. 

Pennefatheb,  B. 

As  the  plaintiff  proved  the  facts  alleged  in  his  declaration,  it  is  clear  the 
Judge  could  not  have  nonsuited  at  the  triaL  The  proper  course,  then, 
is  to  arrest  the  judgment  (b)  ;  and  with  respect  to  the  costs  of  the  motion, 
we  think  we  ought  not  to  give  them,  as  the  party  might  have  demurred 
to  the  declaration,  and  thereby  terminated  the  action  at  an  earlier  stage 
and  with  less  expense. 


Richards,  B. 

Had  it  been  averred  in  the  declaration  that  this  married  woman,  at  the 
time  she  made  this  promissory  note,  was  possessed  of  separate  property, 
it  would  have  raised  an  important  question ;  and  had  such  a  statement 
been  contained  in  the  pleading,  I  am  far  from  saying  that  a  subsequent 
promise  would  not  have  been  sufficient  to  entitle  the  plaintiff  to  maintain 
his  action  \  for,  although  a  Court  of  Law  does  not  directly  deal  with 
equitable  property,  it  in  many  instances  recognises  and  notices  it.  I  am 
not,  however,  expressing  an  opinion  upon  the  point,  but  I  desire  to  be 
understood  as  not  expresring  an  opinion  against  it. 

Judgment  arrested. 

(a)  6  Taunt,  36. 
(6)  See  ace.  Lumby  v.  AUday^  1  C.  &  J.  301. 
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M.  T.  184H. 
Ejfch.9f  Pleas, 


VINER  V.  BOYD  and  another. 

Nov.  3. 

Mb.  R.  C  Walker  moved  to  substitute  service  of  the  capias  ad  respon-   In  an  action 

part- 
fioort 
>  8ub~ 
r«.       ,  -      ,  .  t  .  1      .  .     T       1         stitute  senrice 

The  defendants  were  partners  in  trade,  carrying  on  business  in  London,   of  a  ca.  re,  np- 

The  contract  upon  which  the  action  was  brought  was  made  personally 


dendum  upon  the  defendant  Boyd,  who  was  out  of  the  jurisdiction  of  the   ^^^e^om 
Court,  by  serving  the  other  defendant,  who  was  within  the  jurisdiction,   refused  to  sal 


on  one  partner 
for  anotner  re* 


with  the  plaintiff  in  Ireland  by  one  of  the  partners.     He  had  lately   siding   oat  of 

arrived  in  this  country  upon  business,  and  was  then  served  with  a  writ  in   tion-'^^e3&'4 

this  action ;  and  abo  with  another  for  his  partner  who  was  in  London  :    ^*  °'  ^^^>  "• 

,  37,  restricting 

but  he  refused  to  cause  an  appearance  to  be  entered  for  him.     For  the    apleain  abate- 

application,  Murray  v.  Moore  (a),  and  the  cases  of  actions  against  Insu-    P?^*  ^°^  "®'*" 

ranee  Companies  (5),  where  the  policy  was  effected  in  Ireland,  were   defendant,    to 

•^lU^  ^^  <'"®'    where 

relied  on.  the  latter  is  re- 

•  sident    within 

Tk              /^   n »  ^^   jnrifldio- 

BrADT,  C.  B.*  tion. 

Is  such  an  order  now  necessary  ?  By  the  3  &  4  Fte.  c.  105,  s.  37,  the 

plea  of  abatement  for  the  non-joinder  of  a  co-defendant,  is  taken  away 

In  cases  where  the  co-defendant  is  resident  out  of  the  jurisdiction  of  the 

Court*     The  affidavit  does  not  state  -any  special  grounds  shewing  the 

necessity  for  making  such  an  order ;  and  unless  there  be  some  very 

special  ground  for  substituting  the  service,  I  would  not  be  inclined  to 

gr^nt  the  order  in  cases  coming  within  the  provisions  of  the  Act. 


No  rule. 


(a)  1  Jo.  129. 

(b)  See  the  cases  collected  Moore  and  Lowry*9  RuleSf  187,  n. 

•  Solus, 


3   L 
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Ejech,of  Pleas. 


Nov.  9. 

A  notieeof 
Motion  for  a 
new  trial  wlrieh 
nhn  to  the 
«ertifteate  m 
Covntellordie 
^iwnidf  of  tke 
-motioBitiiifaro 


A  Bolioe  of 
motioii  ought 
iihr^a  toatafee 
4he  gfeonad* 
upon  which  it 
islohtaaAe. 


ANONYMOUS. 

This  was  a  motion  for  a  new  trial.  The  notice  of  the  motion  stated 
that  it  would  be  made  upon  the  groonds  mentioned  in  the  certificate  ef 
Counsel. 

Mr.  Brewster^  Q.  C.^  with  whom  was  Mr.  Maedom^^hf  <ifbjecled  to 
the  notice  as  defective  in  form ;  instead  of  itself  specifying  the  groonds 
ef  the  motion,  it  refers  for  them  to  another  document.  A  notice  baa 
been  held  bad  which  contained  a  similar  reference  to  an  affidavit  (a). 

Mr.  KeaiingWy  Q.  C»y'c(mtray  insisted  on  the  sufficiency  of  the  notice. 


Per  iJuriam. 

The  form  of  the  notice  is  cectainly  most  objectionable,  inasorach  as  k 
imposes  upon  the  Officer,  the  perplexing  task  of  seeking  for  the  grounds 
of  the  motion  in  the  certificate  of  Counsel.  We  are  not  aware,  however, 
that  we  liave  ever  refused  to  hear  a  new  trial  motion,  by  reason  ef  a 
defect  of  this  description  in  l!he  notice ;  but  it  is  unquestionably  an  ingr»- 
llient  not  to  be  lest  sight  of  when  we  come  to  the  consideration  of  the 
costs. 

The  case  was  heard. 


(a)  See  ace.  Gordon  ▼.  Breaky,  6  Law  Beo.  ^nd  ser.  269 ;  and  see  Lessee  Lynch  ▼. 
Casuai  EjeeioTy  3  Ir.  Law  Rep.  340. 


Nov.  22. 

ThiiCoartwill 
Dot  upon  mo- 
tion prononnce 
an  order  for 
payment  of  the 
costs  of  attend- 
ing to  oppose 
a  notice  of 
bail  in  error 
which  proves 
ineffectual 
from  the  non- 
attendance  of 


Executors  of  MIDDLETON  v.  SADLER. 

Mr.  Hobart,  for  the  plaintiffs,  moved  that  the  defendant  do  pay  to  the 
plaintiffs  the  costs  incurred  by  them  by  reason  of  a  notice  to  give  bail  in 
error,  served  on  them  by  the  defendant.  On  the  7th  of  July  1841,  the 
plaintiffs  obtained  judgment  upon  argument  of  a  demurrer.  Immediately 
afterwards  the  defendant  sued  out  a  writ  of  error ;  and  on  the  same  day, 
(the  7th  of  July),  he  served  the  plaintiff  with  notice  that  he  would,  on  the 
29th  of  July,  attend  before  Baron  Pennefather,  one  of  the  Judges  of 

the  plaintiff  in  error  to  perfect  his  recognizance. 
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Assize,  at  the  town  of  Clonmel,  and  would  then  enter  into  security  by 
recognizance  (a).  On  the  28th  of  July  the  Attorney  for  the  plaintiffs  left 
Dublin  for  Clonmel,  to  oppose  the  bail.  On  the  29th,  30th  and  31st  he 
attended  at  the  Court-house  at  Clonmel ;  but  the  defendant  not  appear- 
ing to  perfect  bail,  he  was  on  the  3 1st  discharged  (torn  further  attendance 
on  the  Court.  Another  notice  was  served  on  him  that  the  defendant 
would  enter  into  the  reqaisite  security  at  Nenagh.  He  did  not,  however, 
do  so*  Execution  had  been  sued  out,  and  the  debl  had  been  levied  by 
the  Sheriffl  It  was  sworn  that  the  writ  of  error  was  sued  oat  solely  for 
the  purpose  of  delay ;  and  that  it  could  not  be  prosecuted,  as  it  waa  sued 
oul  against  one  of  the  executors  only.  The  plaintifi  had  inc«rred  costs 
in  opposing  the  bail. 


M.  T,  184L 
Ejech,<^Pteas. 

ExeetOorto/ 

MIDDLETON 

V. 

8ADLEB. 


Mr*  RoUettanf  for  the  defendant. 

Pennbfather,  B. 

Is  there  any  case  in  which  an  order  has  been  pronounced  for  the  pay- 
ment of  the  costs  of  an  ineffiectual  notiqe  of  bail  ?  The  only  way  in  which 
such  costs  can  be  got  is  when  the  party  cornea  to  perfect  bail ;  and  then 
the  bail  will  not  be  received  unless  upon  the  terms  of  his  paying  the  costs 
of  the  former  notice. 

Bbabt,  C.  B.  ^ 

The  party  may  still  go  on  with  the  writ  of  error :  it  is  still  pending. 
These  are  costa  incurred  in  the  Court  of  Error,  and  I  do  not  see  how  we 
can  interfere  with  respect  to  them.  I  also  am  of  opinion,  that  thb  case 
is  exactly  similar  to  the  case  of  a  defendant  giving  an  ineffectual  notice 
of  bail  to  the  action.  There,  the  plaintiff  can  only  get  the  costs  of  the 
first  notice  as  a  condition  upon  which  the  defendant  will  be  allowed  to 
perfcct  bail. 


No  rule* 


(a)  Vide,  I  G.4,  c.  ^,  ».8v 
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Each,of  Pleat. 


Nov.  22. 


MALLETS  V.  DOOLAN, 


monej    into 
Court. 


Practice  m  to    Me.  STEPHENS,  for  the  plaintiff,  moved  to  set  aside  a  nde-bar  rule  of 
pajment   of  *^ 

Court,  obtained  by  the  defendant  for  liberty  to  lodge  the  sum  of  £31  in 

full  of  the  plaintiffs'  demand  ;  inasmuch  as  the  defendant  did  not  thereby 

undertake  to  pay  the  plaintiflfe*  costs,  pursuant  to  the  34th  Rule  of  Easter 

Term  1834.     The  action  was  brought  to  recover  the  amount  of  three 

bills  of  exchange.     Before  the  declaration  was  filed,  the  defendant  paid 

the  amount  of  one  of  them  into  Court  in  full  satisfaction  of  the  plaintiffs' 

demand.  The  sum  so  paid  into  Court  was  less  than  the  amount  endorsed 

on  the  copy  of  the  writ  as  the  sum  due  for  debt. 


Mr.  Hutton^  contra, — If  the  sum  were  pud  into  Court  after  decla- 
ration filed,  the  practice  is  governed  by  the  34th  General  Rule  of  1834, 
and  the  defendant  should  undertake  for  the  costs ;  but  where  it  is  paid 
into  Court  before  declaration  filed,  the  practice  is  to  pay  it  inta  Court  in 
full  discharge  of  the  action.  If  he  were  not  enabled  to  do  so,  he  would, 
in  all  cases  where  he  contested  the  amount  of  the  debt,  be  obliged  to 
incur  the  expense  of  a  declaralion.  At  all  events,  this  is, but  an  irregularity, 
which  has  been  waived ;  for  the  plaintiff  applied  for  a  consent  that  be  should 
be  at  liberty  to  draw  out  the  money  lodged,  which  the  defendant  gave  in 
the  terms  of  the  rule,  viz.,  that  he  should  accept  it  in  discharge  of  his 
action ;  and  the  declaration  has  been  since  filed,  and  notice  of  it  given,  to 
the  defendant.  The  costs  incurred  are  marked  on  the  back  of  the  writ ; 
and,  therefore,  there  can  be  no  difficulty  in  ascertaining  what  is  lodged  for 
debt,  and  what  for  costs.     Yeo.  Sf  Billing's  Ex.  Prac.  168,  was  cited. 

Mr.  Stepheniy  in  reply. — The  origin  of  the  rule  for  lodging  money  in 
Court  is  sUted  in  1  How.  Ex.  Pr.  133,  and  from  that  it  appears  that  if 
the  defendant  tendered  the  debt  after  the  commencement  of  the  action, 
it  was  pleadable  in  bar  of  the  further  prosecution  of  the  suit ;  and,  there- 
fore, the  defendant  was  liable  for  the  costs  already  incurred.  Stewart 
in  his  treatise,  says  that  the  new  rule  has  altered  the  old  practice. 

Bbadt,  C.  B. 

It  is  reported  to  us  by  the  Officer  that  before  the  rules  of  1832,  this 
practice  prevailed, — that  the  defendant,  'before  declaration  filed,  might 
obtain  a  rule  to  lodge  money  in  Court  in  full  for  debt  and  costs.  If  the 
plaintiff  were  willing  to  take  it  out  accordingly,  the  action  was  discon- 
tinued ;  if  he  did  not,  the  money  remained  in  Court  as  an  indemnity  to 
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the  defendant  for  the  costs  of  the  action.  If  the  plaintiff  succeeded,  the  M.  T.  1841. 
Taxing  Officer  ascerUined  the  righte  of  the  parties ;  for  he  taxed  the  Exch.<^ Pleat. 
costs  down  to  the  time  of  the  lodgment,  and  thereby  ascertained  the  mallets 
amount  for  which,  at  that  time,  the  defendant  was  liable  for  costs :  and 
if  the  plaintiff  recovered  no  more  than^the  difference  between  that  sum 
and  the  sum  lodged,  the  defendant  was  entitled  to  the  costs  of  the  action ; 
if  he  recovered  more,  the  execution  went  for  the  difference.  The  new 
rule,  in  terms,  contemplates  the  case  of  a  lodgment  after  declaration 
filed  ;  and  it  is  reported  to  us,  that  from  the  time  the  new  rule  has  come 
into  operation,  it  has  been  considered  by  the  Officers  of  the  Court  to 
apply  only  to  lodgments  made  after  declaration  filed  ;  and  that  when  the 
lodgment  is  made  before  declaration  is  filed,  it  is  made  according  to  the 
ancient  practice.  This  subject,  of  lodgment  of  money  in  Court,  is  at 
present  under  the  consideration  of  the  Judges,  for  the  purpose  of  framing 
an  amendment  of  the  34th  General  Rule ;  and  the  difficulty  in  the  pre- 
sent case  will  probably  be  cleared  up  by  that  amendment.  But  on  the 
present  motion,  we  must  declare  that  the  lodgment  has  been  made 
according  to  the  ancient  practice  of  the  Court,  and,  therefore,  no  rule  on 
the  motion. 


Pennbfather,  B. 

It  is,  of  course,  unnecessary  to  enter  into  the  discussion  of  the  subject, 
as  the  matter  is  under  the  consideration  of  the  Judges ;  and  the  rule  to 
be  framed  will  probably  remove  all  ambiguity  on  the  subject*. 

No  rule. 


*  A  new  General  Bnle  bas  been  since  promulgated,  for  which  see  Moore  fy  Lowry*4 
IMee,  p.  383. 
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Notf.  3.  33,  HUDSON,  assignee  of  HEl^RY,  a  bankrupt,  v.  M'ALLEN. 

mnd  S6. 

Where   the       Thi8  was  an  action  of  troYer  brought  bj  the  pUuntiff  as  the  assignee  of 
^tSer  were      *^^^°  Henry,  a  bankrupt,  to  recoYer  the  Yalue  of  certain  goods  which  had 

•eiz^  bj  Oie   been  sold  by  the  Sheriff  of  Armagh,  under  an  execution  issued  at  the 

Sheriff    under       ,  ^ 

an  execution    suit  of  the  defendant,  upon  a  judgment  by  confession  obtained  against 

jS^nt^  obi   ^^"'y  ^^  *  warrant  of  Attorney.  The  case  was  tried  before  Mr.  Justice 
tainedbjoon-    Torrens  at  the  Armagh  Spring  Assises  for  the  year  1841,  when   it 
wwnuitof  At-   W^u^ed  that  Henry,  who  was  by  trade  a  printer,  had  committed  an  act 
^«7$  i^     of  bankruptcy  on  Monday  the  30th  of  December  1839,  by  baring  his 
sore  but  before   usual  place*  of  reridence  in  the  city  of  Armagh  about  ten  o'clock  at  night, 
toJdwoomi^^   with  the  f iew  of  afoiding  his  creditors.     It  further  appeared  that  about 
ted  an  act  of  sefOn  or  eight  o'clock  on  the  same  evening,  the  goods  in  question,  which 
Seldy  ^lOH-  belonged  to  the  bankrupt,  had  been  seized  by  the  Sheriff  under  the  ezecv- 
MnSiue)  ^  ^®°  *^  ^^^  '"'^  ^^  ^^®  defendant.   The  sale  took  place  on  Wednesday  the 
trover  laj  at    Ist  of  January  1840,  and  the  amount  of  the  execution  was  subsequently 
wwi^ie^  fot^   paid  over  by  the  Sheriff  to  the  defendant  M*AUen,  the  plaintiff  in  the  ex- 
the  reooreijof  ecution ;  but  there  was  no  eridence  to  shew  that  at  the  time  the  proceeds 
the  goods         of  the  sale  were  so  handed  over,  either  the  Sheriff  or  the  execution  creditor 
*^1d^^or^'-  ^^  notice  of  the  bankruptcy.     A  commission  of  bankrupt  was  afterwards 
tor,  to   whom   issued  against  Henry,  and  the  plaintiff  duly  appointed  his  assignee.     No 
paid  over  the   ^^^^osses  were  produced  on  the  part  of  the  defendant,  but  his  Counsel 
proceeds  of  the   contended  that  inasmuch  as  it  appeared  that  the  goods  of  the  bankrupt 
notice  of  the   l^ui  been  seised  by  the  Sheriff  under  the  execution  at  the  defendant's 
^^^'^^P^*       suit  previous  to  the  act  of  bankruptcy,  such  seizure  was  lawful,  and, 
therefore,  that  the  plaintiff  had  not  sufficient  title  to  the  goods  sold  under 
the  execution,  to  enable  him  to  maintain  an  action  of  trover  for  their 
value ;  they  further  contended  that  the  plaintiff  had  misconceived  his 
action,  and  that  instead  of  trover,  it  ought  to  have  been  an  action  of 
assumpsit  for  money  had  and  received.     The  learned  Judge  overruled 
the  objection,  giring  it  as  his  opinion  that  the  action  was  maintainable  in 
point  of  law,  and  told  the  Jury  that  if  upon  the  evidence  they  believed 
that  Henry  had  departed  from  his  residence  on  the  night  in  question  with 
the  intent  of  defeating  or  delaying  his  creditors,  they  should  find  a  ver- 
dict for  the  plaintiff.     His  Lordship,  however,  reserved  the  objection 
taken  by  the  defendant's  Counsel  for  the  consideration  of  the  Court  above. 
Verdict  for  the  plaintiff. 

On  the  26th  of  April,  pursuant  to  the  leave  reserved,  a  conditional 
order  had  been  obtained  to  set  aside  the  verdict,  which  it  was  now  sought 
to  make  absolute. 
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Mr,  ffolme$9  itnd  Mr.  Tomby  in  support  of  the  order. — The  qnestion  M.  T.  1841. 
turng  upon  the  construction  of  the  126th  section  of  the  Irish  Bankrupt  ^^^fch.of^^' 
Act,  6  W.  4,  c.  14.*  The  first  clause  of  that  sectioii  contuns  an  Hudson 
exception ;  and  the  proviso  in  the  conclusion  b  an  exception  out  of  an 
exception.  It  must  be  admitted  that  the  defendant's  case  fails  within 
the  proviso ;  and  the  only  question  is,  whether  the  assignee  can  maintain 
trover  for  the  goods  told  by  the  Sheriff,  neither  the  Sheriff  nor  the 
execution  creditor  having  had  notice  of  the  bankruptcy  before  the  sale. 
As  the  act  of  bankruptcy  was  subsequent  to  the  seizure,  although  prior  to 
the  sale,  the  seizure  was  lawful,  and  the  defendant  cannot  be  considered 
a  tort'feaseTf  or  hM  liable  in  trover,  which  is  an  action  founded  on  a 
tort ;  if  any  action  lies,  it  is  aasumpnt  for  money  had  and  received.  In 
Wjymer  v.  Kemble  (a),  the  plaintiff  was  held  not  to  be  **  a  creditor  having 
security  for  his  debt ;''  and  Lord  Tenterden  there  says, — *<  The  seizure 
"  and  sale  were  perfect  and  complete  before  the  act  of  bankruptcy.''  So 
in  Wiggins  v.  M*Adam  (h)  it  was  held  that  a  plaintiff  in  execution  upon 
a  judgment  by  confession  ceases  to  be  a  creditor  having  security  for  his 
debt  within  the  6  G.  4,  c.  16,  s.  108,  when  the  goods  seized  under  that 
execution  are  8<Ud,  even  although  an  act  of  bankruptcy  be  committed 
before  the  return  of  the  writ  The  126th  section  of  the  Irish  Act  does 
not  render  the  execution  in  all  cases  vmd,  but  merely  enacts  that  the 
plaintiff  in  such  execution  shall  share  rateably  with  the  other  creditcnrs ; 
Ta^ior  ▼•  Taylor  (c).  The  Sheriff  was  bound  to  sell  in  compliance  with 
'  the  exigency  of  the  writ,  the  execution  having  been  legally  Liid  on. 
Notley  V.  Buck  (d)  shews  that  the  proper  form  of  action  is  aavmpnt  for 
money  had  and  received. — [Psknbfathsb,  B.  That  case  certainly 
establishes  the  right  of  the  assignee  to  bring  an  action  lor  money  had 
and  received,  but  is  there  any  thing  in  it  that  negatives  hb  right  to 
maintain  trover?] — Lord  Tenterden  entertaiaed  connderable  doubts 
whether  any  action  at  all  was  sustainable.      Mortland  ▼.  PMatt{e) 

(a)  6  B.  &  C.  479.  (*)  8  T.  &  J.  1. 

(c)  6  B.  &  C.  393 ;  6.  C.  8  D.  &  R.  169. 
irf)  8  B.  &  C.  160;  S.C.  2  Man.  &  B.  68.  (e)  8  B.  &  C.  7«. 


*  The  196t]i  feotion  entots — ^.That  no  creditor  having  leonrity  for  Bis  d«bt,  or 
«<  having  made  any  attachment  in  Pablin,  or  any  other  place,  by  Tirtae  of  any  cnstom 
*'  there  uied,  of  the  goods  and  chattels  of  the  bankrupt,  shall  receive  npon  any  such 
^'  security  or  attachment  more  than  a  rateable  part  of  such  debt,  except  in  respect  of 
**  any  execution  or  extent  served  and  levied  by  seizure  upon,  or  any  mortgage  of,  or 
■^^  lien  upon,  any  part  of  the  property  of  snob  bankrupt  before  Ihe  bankruptcy ;  provided 
''  that  no  creditor,  although  for  a  valuable  consideration,  who  shall  sue  out  execution 
«  upon  any  judgment  obtained  by  default,  confession,  or  nil  diciiy  shall  avail  himself  of 
*'  such  execution  to  the  prejudice  of  other  fair  creditors,  but  shall  be  paid  rateably 
'*  with  such  creditors." 
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M.  T.  1641.  was  also  an  action  for  money  bad  and  received.  After  the  produce  of 
Ejech.  of  Pleas.  i\^q  gjjg  jj^g  jj^^  paid  over  by  the  Sheriff  to  the  execution  creditor  wilb- 
HUDSON  oat  notice  of  the  bankruptcy,  it  would  be  a  measure  of  injustice  and 
hardship  to  hold  either  of  them  accountable  in  trover  for  the  full  value 
of  the  goods.  If  the  Sheriff  and  the  execution  creditor  were  not  tres- 
passers or  wrong-doers  at  the  time  of  the  sale,  what  has  since'made  them 
so?  or  when  did  they  first  become  so?  In  Woodland  v.  FuUer(a) 
trover  was  brought  by  the  assignees  of  an  insolvent  against  execution 
creditors.  The  assignee  took  possession  of  the  insolvent's  property  under 
a  vesting  order,  and  afterwards  the  Sheriff  seized  it  under  a  writ  lodged  with 
him  before  the  vesting  order  was  made;  and  it  was  held  that  the  seizure 
was  proper, — Patteson,  J.,  observing,  "  That  the  general  property  is  in  the 
<<  plaintiffs,  and  they  had  possession  under  it;  but  the  Sheriff  was  not  a 
*'  wrong-doer  when  he  seized  in  right  of  the  execution  creditor ;  and, 
**  therefore,  trover  could  not  be  maintained." 


Mr.  Crilmore,  Q.  C,  and  Mr.  Napier  (with  whom  was  Mr.  Whiteside^ 
contra. 

It  would  tend  <'  to  the  prejudice  of  the  bankrupt's  other  fair  creditors" 
if  in  a  case  like  this,  trover  were  not  maintainable,  and  the  assignee  were 
confined  to  an  action  for  money  had  and  received  against  the  execution 
creditor  at  whose  suit  the  goods  were  sold.  Upon  a  Sheriff's  sale,  goods 
are  always  sold  to  disadvantage,  and  it  would  be  a  strong  inducement  to 
the  execution  creditor  to  hurry  the  sale  in  all  cases  where  insolvency  was 
apprehended,  were  he  thereby  to  incur  no  greater  responsibility  than  that 
of  being  obliged  to  refund  the  proceeds  of  the  sale ;  while  on  the  other 
hand,  a  salutary  check  would  in  such  cases  be  interposed,  were  the  plaintiff 
in  the  execution  to  be  made  liable  for  the  full  value  of  the  goods,  irres- 
pectively of  the  price  for  which  they  may  have  been  sold  by  the  Sheriff. 
First,  considering  the  question  on  principle — the  Sheriff,  it  is  true,  b 
justified  in  seizing,  because  the  property  is  then  the  bankrupt's ;  but  by 
the  act  of  bankruptcy,  the  property  is  changed,  and  the  right  of  the 
Sheriff  to  retain  is  at  an  end ;  the  goods  become  the  property  of  the 
assignee,  and  a  sale  of  what  belongs  to  the  assignee  is  clearly  a  conversion. 
In  the  next  place,  considering  the  case  upon  the  authorities ; — the  law  at 
one  time  fluctuated,  but  it  is  now  settled  that  the  Sheriff,  who  seUs 
goods  after  an  act  of  bankruptcy  by  the  o^er,  is  liable  in  trover ;  and 
if  so,  can  it  be  said  that  the  execution  creditor  who  puts  the  Sheriff 
in  motion  and  who  adopts  his  act,  is  not  to  be  equally  liable?  In  Stead 
V.  Gatcoyne  (b)  the  seizure  was  valid,  and  yet  the  Sheriff  was  held  liable 
in  trover  for  the  subsequent  sale.  The  bankruptcy  is  a  statutable  super- 
Medeoiot  the  execution.     The  defendants  contend  that  he  is  not  liable  in 


(a)  11  A.&E.859. 


(h)  8  Taunt.  627. 
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trover,  but  only  in  assampsit  for  money  bad  and  received.  But  if  notice  M.  T.  1841. 
be  necessary  to  enable  the  pkintiff  to  maintain  trover  in  this  case,  it  B^ch^qfPieat, 
would  be  equally  necessary  to  enable  him  to  maintain  an  action  for  money  Hudson 
had  and  received.  Both  actions  are  founded  upon  the  same  principle,  viz., 
that  the  property  in  the  goods  was  at  the  time  of  the  sale  by  the  Sheriff  vest- 
ed  in  the  plaintiff;  Kitchen  v.  Campbell  (a).  They  must,  therefore,  say  that 
the  defendant  is  not  liable  at  all.  The  judgment  having  been  entered  upon 
a  warrant  of  attorney,  comes  within  the  proviso  at  the  end  of  the  126lh  sec- 
tion ;  and  is,  therefore,  out  of  the  exception  in  that  section ;  and,  therefore, 
the  case  falls  within  the  general  rule  in  bankruptcy,  viz.,  that  the  property 
vests  in  the  assignees  from  the  date  of  the  bankruptcy ;  Baker  v.  Pet' 
tigrew(h);  Wt^mer  y,  Kemhle  (c). — [Beady,  C.  B.  May  it  not  be  a 
question  whether  you  can  lay  a  conversion  before  the  act  of  bank- 
ruptcy ?] — Holroyd,  J.,  appears  to  have  been  of  opinion  that  you  can  ; 
Tatflor  V.  Taylor  (d).  Notley  v.  Buck  (e)j  is  in  principle  the  same  as  this 
case.  There  the  trader  committed  an  act  of  bankruptcy  after  seizure 
and  before  sale.  The  Sheriff  had  notice  of  it  before  sale,  and  yet  sold ; 
and  held  that  he  was  liable  in  an  action  for  money  had  and  received. 
Now,  notice  is  immaterial  in  an  action  for  money  had  and  received, 
therefore,  that  case  is  a  decision  that  notice  is  not  necessary  in  actions  of 
trover :  for  both  actions  are  founded  on  the  same  principles.  So  in 
Groves  v.  Cowham  (f)  it  was  held  that  the  Sheriff  was  liable  in  trover 
for  goods  seized  by  him  after  the  commencement  of  the  imprisonment, 
but  before  the  assignment  of  the  insolvent's  property  to  the  assignee,  and 
sold  afterwards  with  notice  of  the  assignment :  and  Tindal,  C.  J.,  says — 
**  I  can  scarcely  conceive  the  case  of  an  action  for  money  had  and 
**  received  by  means  of  a  tortious  conversion  of  goods,  in  which  on  the 
*^  same  principle  an  action  of  trover  would  not  equally  lie."  Now,  here 
it  is  admitted  that  the  assignees  might  sue  for  money  had  and  received  ; 
and,  therefore,  in  trover.  Even  in  Balme  v.  Button  (g),  in  which  it  was 
held  that  the  Sheriff  was  not  liable  in  trover  for  goods  seized  by  him  after 
an  act  of  bankruptcy  of  which  he  had  not  notice.  Lord  Lyndhurst,  in 
delivering  the  judgment  of  the  Court,  held  that  the  creditor  would  in  such 
a  case  be  liable  in  trover,  pp.  23,  24.  Balme  v.  Mutton  was  afterwards 
reversed  on  writ  of  error  to  the  Exchequer  Chamber  (A).  And  in 
Garland  v.  Carlisle  (t),  the  House  of  Lords  settled  the  question  by 
deciding  that  the  Sheriff  who  seizes  and  sells  after  an  act  of  bankruptcy, 
is  liable  in  trover  although  he  has  not  notice.     That  case  furnishes  a 


(a)  3  was.  307.  W  2  Ir.  Eq.  Bep.  151. 

(<•)  6  B.  &  C.  479.  (<0  6  B.  &  C.  392,  394. 

(e)  8  B.  &  C.  160.  (f)  10  Bing.  5 ;  S.  C.  3  M.  &  S.  362. 

(^)  2  C.  86  J.  19.  (A)  1  C.  &  M.  262. 

(t)  4  Bwg.  N.C.7'f  S.  C.  4  M.  &  Sc.  24;  11  BUgb,  421. 
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M.  T.  1841.  complete  answer  to  the  alleged  hardship  arising  from  the  want  of  notice* 
&ch.o/Pl€as,  Whose  was  the  property  at  the  time  of  the  sale  ? — [Pennefathee,  B. 
That  is  the  point  in  this  case.] — The  property  was  not  altered  hy  the 
seizure — [Brady,  C.  B.  The  assignees  by  relation,  acquire  the  pro- 
perty from  the  act  of  bankruptcy,  but  as  between  the  party  whose  goods 
are  seized  and  the  party  seizing  them,  is  not  the  property  changed  by  the 
seizure  ?] — No,  Giles  v.  Graver  (a)  shews  that  the  property  is  not  altered 
by  the  seizure.  So  also  in  Baker  v.  Pettigrew  (h)^  per  Sir  Michael 
O'Loghlen,  M.  R.,  "  By  the  seizure  under  a  writ  of  Jieri  facias^  the 
**  Sheriff  acquires  a  special  property  in  the  goods,  leaving  the  general 
"  property  still  remaining  in  the  defendant." 

Mr.  S,  B,  Miller^  for  the  defendant,  in  reply. — Here  the  seizure  wa» 
lawful ;  and  the  sale  took  place  and  the  money  was  paid  over  before 
notice  of  the  act  of  bankruptcy.  Groves  v.  Cowham  is  distinguish- 
able ;  for  there  the  seizure  was  after  the  committal  to  prison ;  and  the 
title  of  the  assignee  related  back  to  that  period.  Cooper*  v.  Chitty  (c), 
which  is  the  leading  case,  is  also  distinguishable ;  for  there  the  seizure 
was  after  the  act  of  bankruptcy.  In  that  case,  Lord  Mansfield  says — 
<<  Although  the  statutes  concerning  bankrupts  rescind  all  contracts  and 
'*  executions,  not  completed  before  the  act  of  bankruptcy,  and  vest  the 
**  property  in  the  assignees  by  relation,  in  order  to  an  equal  division  of  his 
<*  estate  among  his  creditors,  yet  they  do  not  make  men  trespassers  or 
<*  criminal  by  relation,  who  have  innocently  received  goods  from  him  or 
*<  executed  legal  process,  not  knowing  of  the  act  of  bankruptcy.  That 
"  was  not  necessary,  and  would  have  been  unjust.'' — [Pennefather,  B. 
That  can  hardly  be  considered  as  law,  after  the  decision  of  the  House  of 
Lords.] — Taylor  v.  Taylor  (d)  shews  that  the  execution  is  not  void  ; — 
that  the  bankrupcy  is  not  a  supersedeas  of  the  execution.  Now  the 
126th  section  of  the  Bankrupt  Act  only  says,  that  **  No  creditor,  although 
<<  for  valuable  consideration,  who  shall  sue  out  execution  upon  any  judg- 
**  ment  obtained  by  default,  confession,  or  nil  dicit,  shall  avail  himself 
«  of  such  execution  to  the  prejudice  of  other  fair  creditors^  but  shall  be 
<<  paid  rateably  with  such  creditors :"  and  that  provision  will  be  amply  satis- 
fied by  holding  him  liable  for  the  proceeds  of  the  sale  merely.  The  meaning 
of  the  clause  is,  that  the  execution  creditor  shall  not  retain  the  proceeds 
of  the  sale,  but  that  it  shall  be  divided  rateably  amongst  the  creditors. — 
[Pennefather,  B.  No ;  but  that  he  shall  not  avail  himself  of  the 
execution  to  the  prejudice  of  the  other  fair  creditors ;  which  would  be 
the  ca80  if  the  goods  were  sold  at  an  under  value.  The  creditor  appears 
to  me  to  be  liable  on  this  principle.     If  the  creditor  desire  the  Sheriff  to 

(a)  2  M.  &  Sc.  311.  (h)  3  Ir.  £q.  Rep.  151. 

(c)  1  Barr.  20.  {d)  6  B._&  C.  392. 
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seize  goods,  he  is  a  trespasser  if  he  cannot  justify.  He  attempts  to  M.  T.  1841. 
justify  by  reason  of  the  writ ;  but  the  Act  says  that  he  shall  not  avail  Exch,o/Plw, 
himself  of  the  writ.  It  follows,  therefore,  that  he  is  liable  in  trover. 
Holroyd,  J.,  says,  that  he  must  come  in  with  the  other  creditors:  that 
can  only  be  by  allowing  the  assignees  to  recover  the  full  value  of  the 
property.  The  true  construction  of  the  section  is,  that  a  creditor  by 
virtue  of  a  judgment  on  a  warrant  of  attorney,  shall  no  longer  be  con- 
sidered as  an  execution  creditor,  within  the  first  part  of  the  exception ; 
he  shall  derive  no  benefit  from  his  execution  ;  he  shall  be  in  the  situation 
of  a  general  creditor  merely.] — Then  as  to  the  effect  of  the  seizure 
by  the  Sheriff,  Giles  v.  Grover  (a),  and  Woodland  v.  Fuller  (6),  shew 
that  the  Sheriff  having  lawfully  seized,  is  bound  to  sell.  This  question 
must  now  be  decided  for  the  first  time.  In  Wytner  v.  Kemble  (c),  and 
Morland  v.  Pellatt  (d),  the  act  of  bankruptcy  was  subsequent  to  the  sale. 
In  Garland  v.  Carlisle  (e),  Balme  v.  Button  (f)y  the  act  of  bankruptcy 
was  prior  to  the  seizure,  and  in  Notley  v.  Buck  (g)  there  was  distinct 
notice  of  the  act  of  bankruptcy  before  the  sale. 

Cur.  adv.  vult. 


Richards,  B. 

(After  stating  the  facts  of  the  case,  his  Lordship  proceeded  as  fol- 
lows):— Unquestionably  it  has  been  established,  although  not  without 
some  opposition,  but  upon  principles  that  appear  to  me  perfectly  intel- 
ligible, that  when  an  act  of  bankruptcy  has  been  committed  before  the 
issuing  of  the  execution,  the  Sheriff  who  seizes  and  sells  the  goods  that 
did  belong  to  the  debtor  before  the  bankruptcy,  as  well  as  the  plaintiff 
in  the  execution,  who  puts  the  Sheriff  in  motion  and  takes  benefit  from 
such  sale,  are  each  of  them  liable  to  be  sued  in  trover  by  the  assignee  of 
the  bankrupt,  for  the  goods  so  seized.  There  are  many  cases,  but  I  think 
it  sufficient  to  refer  to  Balme  v.  Button  (h).  This  law,  however,  it  must 
be  admitted,  is  a  hard  law,  and  oftentimes  presses  severely,  if  not  unjustly, 
upon  the  public  Officer  and  bond  ^e  creditor.  But,  as  long  as  the 
Sheriff  is  bound  by  law  to  seize  and  sell  the  goods  of  the  defendant  in 
the  execution  and  none  other  (and  I  do  not  see  how  the  law  could  be 
otherwise  than  it  is  in  that  respect),  so  long,  I  apprehend,  must  (he 
responsibility  of  the  Sheriff  and  execution  creditor  continue  to  the  extent 
I  have  stated.  The  necessity  of  the  case  and  undoubted  principles  of 
law  require  that  it  should.  But  in  the  present  case,  it  is  insisted,  that  a 
fitill  more  severe  and  stringent  rule  of  law  should  be  meted  out  to  the 


(o)  1  CI.  &  Fin.  77. 

(c)  6  B.  &  C.  479. 

(e)  10  Bing.  452. 

(g)  SB.8i  C.  160. 


(b)  11  A.  &  £.  869. 
(d)  SB.8t  C.  722. 
rt)  2  C.  &  J.  20. 
(h)  9  Bing.  471. 
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Sheriff  and  to  the  execution  creditor.  It  is  said  aod  argaed,  that  although 
no  act  of  bankruptcy  had  been  committed  by  the  debtor  at  any  time 
previous  to  the  issuing  of  the  execution  against  him,  or  prior  to  the 
seizure  of  his  goods  by  the  Sheriff,  that  nevertheless,  and  although  the 
goods  which  the  Sheriff  seized  were  in  fact  and  in  law  the  goods  of  the 
defendant  at  the  time  of  the  seizure,  and  although  it  is  not  alleged,  or 
shewn  in  any  way  that  the  Sheriff  or  execution  creditor  had  any  notice  of 
any  act  of  bankruptcy  committed  by  the  debtor  subsequent  to  the  seizure 
under  the  execution,  or  been  cautioned  against  selling  his  goods  by  any 
one,  that  nevertheless  the  Sheriff  and  the  execution  creditor,  in  the  ab- 
sence of  any  demand  on  them  or  claim  by  any  other  party,  are  guilty  of 
a  tort  in  selling  the  debtors'  goods,  and  of  a  wilful  conversion  of  those 
goods  which,  it  is  admitted,  had  been  rightfully  seized,  upon  the  ground 
that  the  debtor  had  committed  a  secret  act  of  bankruptcy  after  the 
seizure,  of  which  they  (the  Sheriff  and  execution  creditor)  knew  nothing. 
The  question  is  not  whether  the  proceeds  of  the  sale  should  not  be  paid 
over  to  the  assignee  to  be  distributed  rateably  amongst  the  creditors  of 
the  bankrupt,  for  that,  I  apprehend,  is  not  disputed,  and,  in  my  opinion, 
may  be  come  at  in  another  way  ;  but  whether  the  execution  creditor,  who 
rightfully  sued  out  his  writ  of  fieri  facicu^  and  rightfully  delivered  same  to 
the  Sheriff,  by  whom  the  goods  were  legally  and  rightfully  seized,  is,  as 
well  in  this  case  as  where  the  act  of  bankruptcy  has  been  committed 
before  the  execution  delivered,  to  be  made  a  tort^feaser  by  relation;  and 
that  upon  the  ground  that  he  has  not  taken  notice  of  a  secret  act  of  bank- 
rubtcy  of  which  he  had  no  knowledge,  and  because  he  has  omitted  to  be 
active  in  withdrawing  his  execution  from  the  Sheriff  upon  the  commission 
of  such  secret  act  of  bankruptcy :  and  this  brings  me  to  the  Act  of  Par- 
liament upon  which  the  question  in  this  case  turns,  viz.,  the  6  1^  4, 
c»  14,  s.  126.     (His  Lordship  here  read  the  section.) 

Now,  I  must  say,  that  in  my  opinion  these  words  in  the  proviso  may 
be  well  satisfied  without  giving  them  the  harsh,  and,  I  would  say,  unjusi 
construction  contended  for.  The  proviso  in  the  section  does  not  say  that 
the  execution  is  to  be  void  and  of  none  effect  from  the  commission  of  an 
act  of  bankruptcy  after  the  delivery  to  the  Sheriff,  or  decUure  tbat  no  sale 
shall  take  place  under  it,  or  that  the  duty  of  the  Sheriff  to  sell  under  it 
shall  cease,  or  any  thing  tantamount  to  that — at  least,  in  my  opinion. 
Now,  in  the  Insolvent  Debtors'  Act  in  England,  7  G.  4,  c.  61,  s.  34,  the 
language  is  much  more  express  and  emphatic,  although  there,  the  fact 
that  was  to  render  the  creditor  incapable  of  availing  himself  of  his  execu- 
tion was  one  of  a  public  nature,  viz.,  the  arrest  and  confinement  in  gaol  of 
the  debtor,  and  such  as  any  execution  creditor  or  Sheriff  might  be 
reasonably  supposed  to  know,  or  to  have  the  means  of  becoming  ac- 
quainted with.  The  words  in  that  Act  of  Parliament  are  these : — "  In 
*<  all  cases  where  any  prisoner,  who  shall  petition  the  said  Court  for  lalief 
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**  und^r  this  Act,  shall  have  executed  any  warrant  of  Attorney  to  confess  M.  T.  1841. 
<*  judgment,  or  shall  have  given  any  cognovit  acHonemy  whether  for  a  Exch,  of  Pleat, 
*<  valuable  consideration  or  otherwise,  no  person  shall,  after  the  com-  hudson 
"  mencement  of  the  imprisonment  of  such  prisoner,  avail  himself  or  herself 
^<  of  any  execution  issued  or  to  be  issued  upon  any  judgment  obtained,  or 
« to  be  obtained,  upon  such  warrant  of  Attorney  or  cognovit  actionemf 
**  either  by  seizure  and  sale  of  the  property  of  such  prisoner,  or  any  part 
*^  thereof,  or  by  sale  of  such  property  theretofore  seized,  or  any  part 
*^  thereof ;  but  that  any  person  or  persons  to  whom  any  sum  or  sums  of 
«  money  shall  be  due  in  respect  of  any  such  warrant  of  Attorney  or  cog- 
"  novit  actionem^  shall  and  may  be  a  creditor  or  creditors  for  the  same 
**  under  this  Act.**  And  no  doubt,  it  has  been  held  upon  that  statute,  that 
the  arrest  and  imprisonment  of  the  debtor  after  seizure  and  before  sale, 
followed  by  his  subsequent  discharge  under  the  Insolvent  Act,  entitled 
the  assignee  to  proceed  in  trover  against  the  execution  creditor ;  Groves 
▼•  Cowham  (a),  and  the  cases  there  referred  to.  And  I  am  free  to  admit 
that  these  cases  touch  the  present  question  very  nearly,  and  certainly 
have  pressed  me  much;  however,  they  do  not  appear,  upon  the  best  con- 
sideration I  can  give  them,  to  govern  the  present  case.  The  language  of 
the  Act  of  Parliament,  upon  which  these  decisions  turned,  appears  to  me 
to  be  different  in  some  essential  particulars  from  the  statute  upon  which 
the  present  question  is  to  be  decided,  as  I  think  I  have  shewn.  And,  in 
the  case  of  Groves  v.  Cowham  (a),  the  circumstance  that  notice  was  given 
of  the  insolvency  of  the  debtor,  and  a  caution  against  selling  under  the 
execution  was  proved,  and  relied  on  by  the  Court  in  giving  judgment,  as 
an  important  and  material  circumstance  in  the  case ;  although,  no  doubt, 
in  another  case  an  action  of  trover  appears  to  have  been  held  to  be  main- 
tainable by  the  Court  of  Common  Pleas  in  a  case  that  came  before  that 
Court  on  a  question  of  pleading,  and  in  which  no  averment  of  notice  of 
insolvency  to  the  execution  creditor  appears  to  have  been  made  in  the 
pleadings, — I  allude  to  the  case  of  Keely  v.  Minter  (&).  In  that  case 
the  action,  which  was  trover,  was  brought  by  the  assignee  of  the*  in- 
solvent against  the  execution  creditor.  I  find,  however,  Chief  Justice 
Tindal,  in  giving  judgment  and  speaking  of  Notley  v.  Buck  (c),  upon 
which  I  shall  presently  remark,  says : — "  There  was  an  express  aver- 
^'ment  in  the  replication  that  the  Sheriff  had  notice  of  the  act  of 
''  bankruptcy  before  he  proceeded  to  a  sale  :  he  was,  therefore,  clearly  a 
<*  wrong-doer."  Now,  if  it  be  necessary  to  make  the  Sheriff  **  clearly  a 
wrong-doer,**  that  he  shall  have  notice  of  the  bankruptcy  or  insolvency, 
where  the  same  occurs  subsequent  to  the  issuing  of  the  execution,  I 
confess  I  am  at  a  loss  to  understand  why  the  execution  creditor,  whose 
act  is  anterior  to  any  thing  the  Sheriff  does,  and  who  is  less  likely  to 
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know  any  thing  about  the  subsequent  imprisonment  of  his  debtor,  should 
not  be  entitled  to  a  like  notice  or  demand  of  the  goods  before  he  can  be 
made  a  wrong-doer ;  and  I  find  no  case,  unless  Keefy  ?.  Minter  be  one, 
that  takes  a  distinction  between  the  execution  creditor  and  Sheriff,  upon 
the  section  of  the  statute  now  under  consideration,  or  upon  any  analogous 
statute. 

Having  thus  discussed  the  class  of  cases  that  are  founded  on  the 
Insolvent  Debtors'  Act  and  Bankrupt  Act«  where  the  act  of  bankruptcy 
occurs  previously  to  the  issuing  of  the  execution  and  to  the  seizure  of  the 
goods  of  the  debtor,  the  only  other  cases  cited,  which  I  think  it  neces- 
sary to  notice  are,  first,  Wymer  v.  Kemble  (a).  That  was  an  action  of 
trover  by  the  execution  creditor  against  the  assignee  of  the  debtor,  and 
in  which  the  execution  creditor  recovered.  The  case,  I  take  it,  merely 
decides  that  a  creditor  who  issues  an  execution,  under  which  the  debtor's 
goods  are  delivered  to  him  by  the  Sheriff  on  a  bill  of  sale,  is  not  a  creditor 
having  security  for  his  debt  according  to  the  108th  section  of  the  6  (r.4, 
c.  16, — and  no  doubt  he  is  not,  he  having  been  paid.  But  it  is  relied 
upon  that  Baron  Bayley  there  states  that  the  proviso  in  the  analogous 
section  in  that  English  statute  *'  futens  upon  and  limits  the  exception," 
and  to  the  extent  of  preventing  the  Sheriff  or  execution  creditor  from 
withholding  from  the  assignee  of  the  bankrupt  the  proceds  of  the  sale ; 
no  doubt' it  does  limit  the  exception,  but  it  is  another  thing  whether, 
without  any  kind  of  previous  notice  of  such  act  of  bankruptcy,  or  demand 
of  the  goods,  it  operates  not  merely  to  discharge  the  Sheriff  from  the  per- 
formance of  his  duty  under  the  execution,  but  divests  and  takes  out  of  him 
eo  instanti  the  special  property  which  he  has  in  the  goods :  Baron  Bayley, 
however,  in  discussing  the  same  case  with  Counsel,  in  the  course  of  the 
argument  says — "  Your  argument  goes  to  the  extent  that  the  assignees  may 
*'  at  any  period,  even  after  the  lapse  of  ten  years,  recover  money  levied 
''  under  a  judgment  by  confession ;"  to  which  proposition  the  learned 
Baron  does  not  certainly  appear  himself  to  assent.  The  next  case  to 
which  I  would  refer  is  Moreland  v.  Dickens  (h) ;  that  case  was  an  action 
of  assumpsit  brought  by  the  assignees  of  a  bankrupt  against  an  execution 
creditor  for  money  had  and  received  by  him  from  the  Sheriff  under  an 
execution  founded  upon  a  warrant  of  attorney ;  but  in  truth  it  was 
in  principle  similar  to  Wymer  v.  Kemble  {a)  \  the  Court  holding  that 
when  the  Sheriff  receives  from  the  debtor  the  amount  of  the  execution 
before  an  act  of  bankruptcy  committed,  the  execution  creditor  is  not 
a  creditor  having  security  for  his  debt  at  the  time  of  the  bankruptcy, 
and  accordingly  the  execution  creditor  had  judgment  in  that  case  also. 
Notley  V.  Buck{c)  is  the  next  case  that  I  think  it  necessary  to  notice;  that 
was  an  action  for  money  had  and  received  brought  against  the  Sheriff,  who. 


(a)  6  Bam.  &  Cress.  479.  {h)  8  Bam.  Se  Crest.  7gS. 
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although  he  had  leized  before  the  bankruptcy,  had  subsequently  to  the    M.  T.  1S41# 

act  of  bankruptcy  sold  the  debtor's  goods  under  execution,  and  paid  over   ^fch-o/P^* 

the  proceeds  to  the  execution  creditor.     In  that  case  the  Court  declined       Hudson 

expressing  any  opinion  as  to  whether  the  sale  by  the  Sheriff  was  right  or 

not,  and  merely  held  that  the  proceeds  of  the  sal^  belonged]  to  the 

assignee.    I^ord  Tenterden  expresses  himself  thus — pp.  164  and  165-— 

'*  The  intention,  that  a  creditor  under  such  circumstances  shall  not  have 

"the  full  benefit  of  his  execution,  but  only  be  ip&id  pari  passu  with  other 

"  creditors  is  sufficiently  manifest ;  the  difficulty  is  as  to  the  mode  of 

*'  giving  effect  to  this  intention,  no  mode  being  mentioned  in  the  Act ; 

**  and  upon  consideration,  it  appears  to  us  that  the  only  effectual  mode  is 

"  to  prevent  the  creditor  from  receiving  the  money  produced  by  a  sale  of 

'^  the  goods  takeu  in  execution."     And,  again,  he  says :— "  The  seizure 

"  being  prior  to  the  act  of  bankruptcy  will  be  lawful  and  right ;  it  is 

"  not  necessary  to  say  whether  the  sale  be  lawful  or  tortious ;  the  sale 

**  may  be  a  lawful  act,  and  yet  the  proceeds  may  belong  to  the  assignees, 

"  or,  if  it  be  wrongful,  they  may  waive  the  wrong  and  sue  for  the  proceeds 

•*  as  money  received  for  their  use." 

The  case  of  Giles  v.  Grover  (a),  cited  also  by  the  plaintiff's  Counsel, 
decides  that  when  goods  have  been  seized  under  a  Jieri  facias^  but 
remain  unsold  in  the  hands  of  the  Sheriff,  he  shall  sell  them  under  a  writ 
of  extent  in  chief  or  in  aid,  tested  after  the  seizure  under  ihejierifaciast 
but  delivered  to  the  Sheriff  before  the  sale ;  and  shall  satisfy  the  Crown's 
debt  without  regard  to  the  previous  execution;  the  House  of  Lords 
holding  that  in  a  case  so  circumstanced,  the  execution  could  not  be  con- 
sidered as  completed  by  the  seizure  ;  and  the  same  principle  will  be  found, 
I  apprehend,  applicable  to  other  cases  and  cannot  now  be  questioned. 
But  I  am  not  aware  that  any  of  the  principles  to  be  deduced  from  that  case 
need  be  impugned  in  deciding  the  present :  that  case  in  no  way  conflicts 
with  the  position  that  the  Sheriff  who  seized  goods  under  an  execution, 
has  a  special  property  in  such  goods,  liable  to  be  divested,  no  doubt ;  but 
having  rightfully  seized  them,  as  in  this  case,  and  having  such  special 
property  in  them  by  virtue  of  such  seizure,  the  difficulty  is  to  understand 
how  he  or  the  plaintiff  in  the  execution  can  be  said  to  have  wUJuUy  con* 
verted  such  goods,  because  the  debtor  may  subsequently  have  committed 
some  secret  act  of  bankruptcy.  I  apprehend  that  in  many  cases  the  right 
of  property  will  not  alone  be  sufficient  to  entitle  a  party  to  sustain  trover 
against  a  person  in  possession.  In  Jones  v.  Frost  (b)  it  was  held  that  a 
demand  was  necessary  to  sustain  trover,  although  the  property  in  that  case 
(certain  bills  of  exchange)  clearly  belonged  to  the  assignees  in  point  of  law. 
It  is,  as  I  take  it,  a  mistake  and  quite  against  the  authorities,  to  suppose 
that  a  general  property  in  goods  will  in  e^rery  case,  without  more,  entitle 


{a)  1  Clerk  8t,  Fin.  72. 
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M.  T.  1841*   A  party  to  bring  troYor.     To  make  a  party  guilty  of  a  tort  io  a  case 
Bxch,qfPlea$,   clrcumstauced  as  the  present,  when  the  seUure  was  originally  lawful,  I 
HUDSON       take  it  that  a  wilful  conversion  should  be  shewn,  and  that  for  such  a 
V*  purpose  it  would  be  uecessary  to  shew  a  demand  and  refusal  of  the  goods, 

or  at  least  clear  notice  of  plaintiff's  rights ;  and  that  such  demand  should 
be  made,  or  notice  shewn,  at  a  period  when  the  defendant  had  it  in  hb 
power  to  deliver  or  refuse  such  goods ;  not  a  demand  after  a  sale  had 
without  notice  of  a  title  acquired  by  reUtion  by  the  assignees,  as  in  the 
present  case.  And  now,  having  looked  as  carefully  as  I  could  through  all 
the  cases  that  have  been  cited,  I  do  not  apprehend  that  any  of  them 
decide  the  very  point  that  we  have  at  present  before  us;  and  being  strongly 
impressed  with  the  mischief  that  would  arise  from  the  construction  of 
this  Act  contended  for  by  the  plaintiff,  and  the  injustice  that  such  an 
interpretation  of  the  Act  would  work  to  public  Officers,  and  to  innocent 
persons ;  and  neither  the  words  nor  spirit  of  the  Act,  in  my  opinion, 
calling  for  any  such  interpretation,  but  rather  excluding  it,  I  confess, 
notwithstanding  that  my  learned  Brothers  entertain  a  different  opinion, 
I  feel  bound  to  express  my  own,  and  to  state  that,  in  my  opinion,  this 
action  of  trover  cannot  be  sustained.  I  take  it  that  the  Sheriff,  rightfully 
seizing  under  hJierifacitUj  the  proper  goods  of  the  debtor,  and  having 
no  notice  of  any  transfer  either  by  the  act  of  the  party,  or  subsequent 
secret  act  of  bankruptcy,  that  could  confer  on  any  third  person  an 
interest  in  such  goods,  may  sell  the  goods  that  he  so  seized,  it  being  his 
duty  in  execution  of  the  writ  so  to  do,  for  which  there  is  abundance  of 
authority ;  but  that  having  sold  the  goods,  he  must  in  law  be  considered 
as  holding  the  proceeds  for  whoever  may  be  justly  entitled  thereto  ;  and 
that  he,  or  the  execution  creditor,  if  he  delivers  the  proceeds  of  the  sale 
to  him,  may  be  sued  for  the  same  in  an  action  for  money  had  and  received 
by  the  assignees. 

Pennbfatheh,  B. 

My  Brother  Richards  has  stated  the  fiscts  of  this  case  with  great  clear- 
ness ;  but  I  am  bound  to  say,  that  the  view  I  Uke  of  it  differs  from  that 
which  has  presented  itself  to  his  mind.  No  decision  exactly  on  the  point, 
it  would  appear,  has  been  made,  but  the  cases  cited  bear  on  the  principle 
and  seem  to  me  to  require  the  construction  which,  independently  of  those 
cases,  I  should  feel  myself  bound  to  put  upon  this  Act  of  Parliament. 
It  must  be  remembered,  that  the  question  here  arises  on  the  Bankrupt 
law,  the  object  and  policy  of  which  is  to  give  equality  to  all  the  creditors; 
and  we  ought  to  take  care  that  no  creditor  shall  have  a  preference,  unless 
he  shall  bring  himself  within  the  express  provisions  of  the  Act.  The 
126th  section  of  the  6  &  7  W.  4,  c  14,  on  which  the  question  mainly 
depends,  provides  that  no  creditor  of  a  bankrupt  shall  be  entitled  to  a  pre 
ference,  except  he  has  issued  execution,  and  has  actually  had  the  goods 
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of  the  bankrupt  seized  ;  and  then  the  proviso  at  the  close  of  the  section    M.  T.  1841. 
takes  out  of  the  benefit  of  the  exception  the  creditor  who  has  obtained    -ErcAqr^^- 
his  judgment  by  virtue  of  a  warrant  of  attorney.     I  think»  therefore,       Hudson 
that  such  a  creditor  is  to  be  considered  as  one  who  has  not  the  security 
for  his  debt — of  an  execution  executed  by  seizure ;  he  has  not  such  an 
execution  as  falls  within  the  exception,  it  is  taken  out  of  it  by  the  proviso ;. 
and  the  property  in  the  goods  not  being  altered  by  mere  seizure,  upon  the 
act  of  bankruptcy  it  vests  in  the  assignees ;  and  upon  that  act  the  hands  of 
the  creditor,  and  of  those  he  may  have  set  in  action,  are  to  be  considered 
as  tied,  and  they  cannot  go  on  to  alter  the  property  by  a  sale.     On  the 
corresponding  enactment  in  England,  it  has  been  decided  that  the  assignee 
may  recover  in  an  action  for  money  had  and  received,  the  price  of  goods 
sold  under  circumstances  similar  to  those  existing  in  the  present  case ; 
that  decision  establishes  the  abstract  right  of  the  assignees  against  the 
execution  creditor,  and  there  is  not  to  be  found  in  the  case  any  expression 
which  intimates  on  the  part  of  the  Court  a  doubt,  as  to  the  right  of 
maintaining  an  action  of  trover.     Again,  it  has  been  held  on  the  English 
Insolvent  Act  (the  7  G»  4,  c.  57),  that  trover  can  be  maintained  against 
the  execution  creditor.     The  words  of  that  clause,  it  is  true,  somewhat 
differ  from  those  of  the  section  before  us,  but  not  in  my  mind  in  a  way 
to  require  a  different  construction.     The  proviso  in  the  126th  section  of 
6  &  7  FF.  4,  is  in  the  following  words : — "  Provided,  that  no  creditor^ 
<*  though  for  a  valuable  consideration,  who  shall  sue  out  execution  upon 
"  any  judgment  obtained  by  default,  confession,  or  nil  dicity  shall  avail 
"himself  of  such  execution  to  the  prejudice  of  other  fair  creditors,  but 
*'  shall  be  paid  rateably  with  such  creditors."     The  effect  of  that  proviso 
is,  in  my  mind,  as  I  have  already  said,  to  take  out  of  and  exclude  from 
the  benefit  of  the  previous  exception,  a  creditor  by  judgment  or  con- 
fession, as  if  (so  far  as  regards  him)  the  exception   had  never  been 
made ;  otherwise,  he  might  avail  himself  of  it  to  the  prejudice  of  the 
other  creditors.     The  object  of  the  Act  is,  that  such  a  creditor  shall 
deriye  no  benefit  from  his  judgment,  and  shall  do  no  injury  to  the  rest 
of  the  creditors.     But  this  object  would  be  attained  in  a  very  imperfect 
degree,  were  we  to  hold  that  he  should  only  refund  the  proceeds  of  the 
sale ;  for,  during  all  the  time  he  was  permitted  to  retain  them,  he  would 
be  deriving  a  benefit  from  bis  execution,  or  availing  himself  of  it  to  the 
prejudice  of  the  other  fair  creditors.     So  also,  if  the  goods  were  sold  at 
an  undervalue,  or  at  an  inadequate  price,  not  being  answerable  to  the 
assignees  for  their  real  value,  he  would  thereby  derive  a  benefit  from 
such  execution,  to  the  prejudice  of  the  other  creditors,  and  thus  avail 
himself  of  his  execution.     Were  it  not  for  the  doubts  entertained  by  my 
Brother  Richards,  I  confess  I  should  not  have  any  very  great  difficulty 
upon  the  subject.     Bearing  in  mind  that  the  object  of  the  Act  of  Par- 
liament was  to  effect  equality, — I  would  say  that  that  object  could  only 
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M.  T.  1841.  be  attained  by  our  holding  the  creditor  by  judgment  on  confession  who 
Exch,<^ Pleat,  ^  intermeddles  with  the  goods  of  the  bankrupt,  responsible  not  merely 
for  the  proceeds  of  the  sale,  but  for  the  actual  value  of  the  goods  sold. 
In  coming  to  this  decision,  I  have  not  thrown  out  of  my  consideration 
that  sometimes  an  injury  may  be  worked;  and  there  may  have  been  much 
weight  in  the  argument,  that  the  Sheriff  who  seizes  the  goods  of  the 
debtor  should  be  protected  against  a  secret  act  of  bankruptcy.  This 
consideration  for  a  length  of  time  caused  the  Courts  to  hesitate  to 
decide  that  a  Sheriff  should  be  liable  in  trover  for  seizing  the  goods  of  a 
trader  after  a  secret  act  of  bankruptcy.  But  at  length,  on  the  principle  that 
the  goods  were  the  property  of  the  assignees,  and  not  the  goods  of  the 
bankrupt,  the  House  of  Lords  have  held  the  Sheriff  liable  in  trover  for 
the  amount.  The  present  is  a  case  of  no  greater  hardship,  the  property 
in  the  goods  is  not  altered  by  seizure  without  sale,  and  upon  the  act  of 
bankruptcy  taking  place,  the  right  of  the  assignees  is  consummate,  the 
creditor  cannot  avail  himself  of  this  execution  to  defeat  or  impair  \U 

It,  therefore,  appears  to  me  that,  consistently  with  the  true  construc- 
tion of  this  Act,  the  rights  of  the  parties  cannot  be  adjusted  if  we  do 
not  hold  that  the  act  of  bankruptcy  stays  the  hands  of  all  parties ;  that 
the  Sheriff  cannot,  after  that,*  proceed  to  sell  the  goods,  and  that  the 
execution  creditor  who  has  set  him  in  motion,  if  he  do  not  in  time  coun- 
termand the  authority  he  has  given  him,  must  be  answerable  for  the 
consequences ;  and  I  think  it  is  not  enough  to  hold  that  he  shall  pay  over 
the  money,  or  the  proceeds  of  the  sale  at  a  future  day,  and  be  paid 
rateably  with  the  other  creditors.  He  is  to  be  paid  rateably  with  them 
DO  doubt,  but  he  is  not  to  be  allowed  to  avail  himself  of  this  security  to 
his  own  advantage,  or  their  detriment.  I  am,  therefore,  of  opinion, 
that  an  action  of  trover  is  maintainable  in  the  present  case.  My  Brother 
Foster,  who  is  unable  to  attend  in  his  place,  by  reason  of  a  recent  do- 
mestic affliction,  has  authorised  me  to  say,  that  he  concurs  in  this  opinion, 
although  he  at  first  entertained  considerable  doubt. 


Bradt,  C.  B. 

I  also  am  of  opinion  that  this  form  of  action  is  maintainable  under  the 
circumstances  of  this  case.  After  the  clear  and  convincing  exposition  of 
the  statute  just  pronounced  by  my  Brother  Pennefather,  it  might  be 
enough  for  me  briefly  to  express  my  concurrence  in  his  views  and  in  the 
conclusion  he  has  arrived  at ;  but  I  owe  that  deference  and  respect  to 
the  opinion  of  my  Brother  Richards,  which  renders  it  necessary  for  me 
to  state  more  at  length  than  I  otherwise  would  have  done,  the  reasons 
which  have  induced  me  to  arrive  at  that  conclusion.  I  will  not  enter  upon 
any  lengthened  discussion  as  to  the  analogy  between  the  section  of  the  Irish 
Bankrupt  Act,  6  W.  4,  c.  14,  upon  which  this  question  has  arisen,  and 
the  nearly  corresponding  enactment  of  the  English  Insolvent  Acts.   The 
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bearing  of  these  sections  has  been  satisfactorily  explained  by  Baron  Pen- 
nefather,  and  I  cannot  observe  any  sound  distinction  between  them.  The 
principle  of  both  and  the  language  of  both  is  nearly  identical, — and 
I  think  that  the  meaning  of  the  words  **  no  creditor  shall  ayail  himself/' 
in  the  Irish  Bankrupt  Act,  so  far  from  being  shewn  to  be  defective  by 
the  terms  of  the  section  of  the  English  Insolvent  Act,  7  G.  4,  c.  57,  s.  34, 
is  rather  explained  and  expounded  by  that  section,  shewing  what  the 
Legislature  meant  by  saying  the  creditor  shall  not  avail  himself  of  his 
execution,  viz.,  that  he  shall  not  avail  himself  of  it  either  by  seiaure  and 
sale  of  the  property  of  such  prisoner,  or  any  part  thereof,  or  by  sale  of 
such  property  theretofore  seized,  or  any  part  thereof,  but  that  such  per- 
son to  whom  any  sum  of  money  shall  be  due  in  respect  of  any  such 
warrant  of  attorney,  shall  and  may  be  a  creditor  for  the  same  under  that 
Act.  Now,  on  this  section  of  the  Insolvent  Act,  it  has  been  distinctly 
decided  that  trover  lies  against  the  Sheriff  who,  after  notice  of  the  insol- 
vency, proceeds  to  sell  the  goods  seized  before  the  insolvency.  It  has 
been  further  decided  that  trover  lies  against  an  execution  creditor  whose 
execution  is  laid  on  before  the  commencement  of  the  insolvent's  impri- 
sonment, but  under  which  the  goods  are  subsequently  sold ;  Kelcey  v. 
Minter  (a),  a  case  which  has  been  mentioned  by  Baron  Richards,  but 
was  not  cited  in  the  argument.  In  that  case,  it  appears,  that  the  question 
of  notice  was  not  made  the  ground  of  the  decision.  The  whole  facts 
are  spread  upon  the  record ;  there  was  no  averment  that  notice  had 
been  given  to  the  execution  creditor ;  and  it  was  there  held,  as  I  have 
said,  that  trover  would  lie  at  the  suit  of  the  assignee  of  an  insolvent 
against  the  execution  creditor,  when  the  execution  had  been  laid  on 
before  the  imprisonment,  and  the  sale  of  the  goods  seized  had  taken 
place  afterwards.  C.  J.  Tindal  there  says : — **  In  Notley  v.  Buck  (h) 
**  there  was  an  express  averment  in  the'  replication,  that  the  Sheriff  had 
*^  notice  of  the  act  of  bankruptcy  before  he  proceeded  to  a  sale  :  he  was, 
**  therefore,  clearly  a  wrong-doer.  It  is  true  that  nothing  is  said  in  that 
^  case  as  to  the  liability  of  the  execution  creditor  to  an  action — it  was  not 
"  necessary  ;  the  Court  were  only  dealing  with  the  Sheriff*  But,  upon 
**  general  principles,  I  hold  it  to  be  clear,  that,  where  one  puts  another  in 
"  motion,  the  former  is  responsible  for  all  the  illegal  acts  of  the  latter  that 
*' necessarily  result  from  his  employment."  Let  us  then  consider  the 
principles  which  govern  the  case  of  the  Sheriff,  as  to  whom  it  is  now  set- 
tied  that  without  notice  he  is  liable  in  trover  for  the  seizure  and  sale  of  a 
bankrupt's  goods  seized  and  sold  after  an  act  of  bankruptcy  committed. 
That  decision  rests  upon  this,  that  by  the  subsequent  issuing  of  the  com- 
mission, and  the  appointment  of  assignees,  the  property  is  transferred 
from  the  bankrupt  to  the  assignees ;  and  that  as  the  property  vests  in  the 
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(A)  8  B.  &  Cr.  160;  2  M.&  B>1.  68. 
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M.  T.  1841.  Ittsigoees  by  relatioD,  it  follows,  that  the  execution  u  laid  not  upon  the 
Egeh,ofPtea$.  go^jg  of  j^^  bankrupt,  but  upon  those  of  the  assignees,  and  that  the 
Sheriff  is  therefore  selling  the  goods  of  the  assignees  and  not  those  of 
the  bankrupt.  That  being  so— is  not  the  question  here,  whose  goods 
did  the  Sheriff  sell  at  the  time  the  sale  took  place  under  the  executioo 
in  this  cause  ?  At  the  time  the  goods  were  seized,  they  were  the  goods 
of  the  bankrupt ;  the  Sheriff,  by  seizure,  acquired  a  special  property  in 
them,  but  the  general  property  in  them  remained  in  the  bankrupt.  If 
the  goods  remained  tit  specie  unsold,  and  an  act  of  bankruptcy  was  com- 
mitted, would  it  be  contended  that  the  property  was  in  the  Sheriff  and 
not  in  the  assignees  ?  It  b  the  duty  of  the  assignees  to  make  the  fund 
available  for  the  benefit  of  the  creditors — for  that  purpose  they  must  take 
all  the  bankrupt's  property  and  right  of  property.  If,  then,  the  goods 
were  not  sold  but  still  remained  in  specie^  could  it,  I  again  ask,  be  con- 
tended that  the  assignees  had  not  a  right  to  them  ?  To  hold  that  they  had 
not,  would  be  to  enable  the  judgment  creditor  directly  to  avail  himself  of 
his  execution  to  the  prejudice  of  the  other  creditors.  Again,  suppose  a 
seizure  of  leasehold  property — for  instance,  of  a  house,  the  property  of 
the  trader,  and  that  the  assignees  wished  to  use  it  for  a  time  for  the 
benefit  of  the  creditors  generally — for  instance,  for  the  care  and  sale  of 
other  property  of  the  bankrupt  therein,  is  the  execution  creditor  to  deny 
their  right  to  do  so,  and  assert  that  he  had  an  absolute  right  forthwith  to 
make  sale  of  it  against  their  consent  ?  So,  I  apprehend,  that  if  the  goods 
in  this  case  had  remained  in  specie,  no  question  would  have  arisen  as  to 
their  being  the  property  of  the  assignees. 

The  question  then  resolves  itself  into  this  single  point :  Whose  were 
the  goods  at  the  time  of  the  sale  ?  And  I  think  it  impossible  to  contend 
that  they  were  not  the  goods  of  the  assignees.  The  decision  in  the  case 
of  Groves  v.  Cowhan  (a),  where  it  was  held  that  trover  lay  against  the 
Sheriff,  is  put  upon  these  grounds.  Thus,  in  Whitforth  v.  Clifton  (6), 
Baron  Parke,  in  reference  to  that  case  observes,  **  There,  the  sale, 
"  which  was  the  act  of  conversion,  was  after  the  change  of  property : 
<<  the  goods  therefore  were  not  liable  to  the  sale."  On  these  grounds, 
therefore,  I  am  of  opinion  (and  were  it  not  for  the  contrary  opinion 
expressed  by  my  Brother  Richards,  I  should  say,  clearly  of  opinion), 
that  these  goods,  at  the  time  of  the  sale,  had  by  operation  of  the  statute 
become  the  property  of  the  assignees ;  and  that  the  judgment  creditor 
having  gotten  the  proceeds  of  the  sale,  must  be  responsible  for  the  con- 
sequences. The  result  of  this  decision  is  not  to  make  any  of  these 
parties  trespassers  by  relation  or  otherwise.  Trespass  is  an  action  founded 
on  tort,  and  damages  may  be  given  much  more  than  commensurate  with 
the  actual  damage  occasioned  by  the  trespass  ;  but  trover  is  an  action  of 


(a)  lOBing.  5. 


{b)  ]  M.  &  Rob.  634. 
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a  different  description,  it  is  an  action  for  the  value  of  the  goods,  and  the  ^^  T.  1841. 
▼alue  of  the  goods  is  the  measure  of  the  damages.  I  am,  therefore,  of  Eaeh.gfPleat. 
opinion,  that  the  motion  for  a  new  trial  must  be  refused  (a).  Hudson 

V. 

Cause  shewn  against  the  conditional  order  to  set  aside  the  verdict,      m'aixen. 
allowed,  without  costs. 

(a)  See  Whiimorer.  Robertson,  8  Mees  &  Wels.  463  ;  and  CrosthwaUe  ▼.  Kerrigany 
1  Huds.  &  Br.  120. 


THE  HIBERNfAN  GAS  LIGHT  COMPANY 

V. 

PARRY. 


Nov.  IG,  98. 


AssuBfFSiT. — The  first  count  of  the  declaration  stated,  that  before  the 


The  mere  pro- 
mise of  a  third 
making  of  the  promises  and  undertakings  of  the  defendants  herein  after   person  to  pay 

next  mentioned,  the  plaintiffs,  to  wit,  •n  the  24th  day  of  March  1887,    anothe^r   at  a 

to  wit,  at  Dublin,  in  the  county  of  the  city  of  Dublin,  at  the  special   ^^^^^  **™®» 

•^  /  "^  dow  not  per  se 

instance  and  request  of  one  Joseph  Denis  Mullen,  and  one  General    import  a  con- 
Luscombe,  sold  and  delivered  to  the  said  Joseph  Denis  Mullen  and  the   J^^/^nce.  ^^' 

Declaratioa 


in    assumpsit 
stating  that  the 
plaintifls  at  the 
request  of  A. 
and    B.     had 


said  General  Luscombe,  divers  goods,  wares,  and  mvchandizes,  to  wit, 

divers  large  quantities  of  gas  of  the  said  plaintiffs,  of  great  value,  to  wit,  of 

the  value  of  £32,  and  which  said  gas  had  been,  and  was  then  and  there, 

and  at  the  request  aforesaid,  supplied  to  a  certain  hotel,  to  wit.  Home's 

Hotel,  in  the  city  of  Dublin,  whereof  the  said  defendant  afterwards,  to   ^^  hotel**  to 

wit,  on  the  28th  of  April  1837,  had  notice,  to  wit,  at  Dublin  aforesaid,   the  value    of 

in  the  county  of  the  city  aforesaid.    That  the  said  Joseph  Denis  Mullen    and  'b.  had' 

and  the  said  General  Luscombe,  and  the  said  plaintiffs,  then  and  there    ■^*^°"°^.^^^ 

,  "^  the  plaintiffs  of 

accounted  together  of  and  concernmg  the  said  gasrso  sold  and  delivered  and   and  concerning 

supplied  as  aforesaid ;  and  upon  such  accounting,  the  said  Joseph  Denis   pifef  "andnpon 

such  account- 
ing were  found  to  be  indebted  to  the  plaintiffs  in  £32,  to  be  paid  on  request ;  that  the 
defendant  was  the  receiver  of  the  hotel,  and  of  the  monies  and  profits  arising  therein  for 
the  use  of  A.  and  B. ;  and  in  consideration  that  plaintiffs,  at  the  request  of  defendant, 
would  forbear  and  give  time  to  A.  and  B.  for  the  payment  of  the  said  sum  of  money  for 
the  space  of  six  months,  he  the  defendant,  by  a  certain  note  or  memorandum  in  writing, 
signed  by  bim,  as  the  receiver  of  the  hotel,  and  with  the  sanction  of  A.  and  B.,  promised 
the  plaintiffi*  (inter  alia),  to  pay  them  the  £32  within  the  space  of  six  months.  Averment 
that  plaintiffs  forbore  and  gave  time  to  A.  and  B.  until  the  expiration  of  the  six  months, 
but  that  defendant  did  n^  perform  his  promise.  Plea,  that  the  promise  of  defendant  was 
a  promise  to  answer  for  the  debt  of  other  persons,  viz.,  A.  and  B.,  and  contained  in  the 
said  note  in  writing  in  the  declaration  mentioned,  and  in  the  words  and  figures  follow- 
ing :— **  I  hereby  undertake  as  the  receiver  of  H.'s  Hotel,  and  with  the  sancQon  of  A.  and 
B.,  that  the  sum  of  £32  due  to  the  H.  Gas  Light  Company  "  (the  plaintifis)  "  for  gas 
supplied  to  the  above  concern,  shall  be  paid  within  six  months  from  the  date  hereof;  and 
1  also  undertake  that  the  future  supply  of  gas  to  the  above  concern  shall  be  discharged 
by  me  as  it  may  become  due,  until  you  have  further  notice.''  Held,  on  demurrer,  that  a 
consideration  of  forbearance  to  sue  sufiicieotly  appeared  on  the  face  of  the  instrument,  to 
support  the  declaration. 
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Mullen  and  the  said  General  Luscombe  were  then  and  there  found  to  be  id 
arrear  and  indebted  to  the  said  plaintiffs  in  the  said  sum  of  £32,  to  be 
paid  by  the  said  Joseph  Denis  Mullen  and  the  said  General  Luscombe  to 
the  plaintiffs  when  they  should  be  thereunto  afterwards  requested;  whereof 
the  said  defendant  then  and  there  had  notice.  That  the  said  defendant 
was  then  and  there  the  receiver  of  the  said  Home's  Hotel,  and  the 
receiver  of  the  monies  and  profits  arising  in  the  said  hotel  to  and  for  the 
use  of  the  said  Joseph  Denis  Mullen  and  said  General  Luscombe,  and 
thereupon  afterwards,  to  wit,  on  the  28th  of  April  1837>  at  Dublin,  in 
the  county  of  the  city,  aforesaid,  in  consideration  thereof,  and  also  in 
consideration  that  the  said  plaintiffs,  at  the  special  instance  and  request  of 
the  said  defendant,  would  forbear  and  give  time  to  the  said  Joseph  Denis 
Mullen  and  General  Luscombe  for  the  payment  of  the  said  sum  of  money, 
until  and  for  the  space  of  six  months  from  the  28th  of  April  1837>  to  wit, 
until  the  28th  day  of  October  1837,  he,  the  said  defendant,  by  a  certain 
note  or  memorandum  in  writing,  signed  by  him,  the  said  defendant,  as 
receiver  of  Home's  Hotel,  and  with  the  sanction  of  the  said  General 
Luscombe  and  the  said  Joseph  Denis  Mullen,  undertook  and  then  and 
there  faithfully  promised  the  said  plaintiffs,  amdngst  other  things,  to  pay 
them,  the  said  phtintiffs,  the  said  sum  of  £32  within  the  space  of  six 
months  from  the  said  28th  of  April  1837.  Averment,  that  the  said 
defendant  then  and  there  continued  such  receiver  of  Home's  Hotel, 
and  of  the  said  Joseph  Denis  Mullen  and  General  Luscombe  for  and 
during  the  space  of  six  months,  then  next  following  the  sdd  28th  of  April 
1837 ;  and  as  such  receiver  did  then  and  there  receive  from  and  out  of  the 
said  Home's  Hotel  divers  large  sums  of  money,  amounting  in  the  whole 
to  a  sum  greater  than  the  said  sum  of  £32.  The  plaintiffs  further  averred, 
that  they  confiding  in  the  said  promise  and  undertaking  of  the  said 
defendant  so  made  as  aforesaid,  did  forbear  and  give  time  to  the  said 
Joseph  Denis  Mullen  and  the  said  General  Luscombe,  for  the  payment 
of  the  said  sum  of  money,  for  and  during  and  until  the  full  term  and 
expiration  of  the  said  six  months,  to  wit,  until  the  said  28th  day  of  October 
1837,  to  wit,  at  Dublin,  &c.;  but  that  the  said  Joseph  Denis  Mullen  and 
the  said  General  Luscombe,  although  they  were  afterwards,  to  wit,  on  the 
28th  day  of  October  1837,  to  wit,  at  Dublin  aforesaid,  &c.,  requested 
by  the  said  plaintiffs  so  to  do,  had  not,  nor  had  either  of  them,  as  yet 
paid  the  said  sum  of  money,  or  any  part  thereof,  to  the  said  plaintiffs,  but 
had  hitherto  wholly  neglected  ^d  refused  so  to  do,  whereof  the  said 
defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there 
had  notice ;  and  thereby  and  according  to  the  tenor  and  effect  of  his  said 
promise  and  undertaking,  he,  the  said  defendant,  became  liable  to  pay  to 
the  said  plaintiffs  the  said  sum  of  money  on  the  said  28th  day  of  October 
1837,  to  wit,  at  Dublin,  &c. ;  but  the  said  defendant  had  not  paid  the 
same,  or  any  part  thereof,  to  the  plaintiffs. 
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The  second  count  differed  only  from  the  first  in  averring  that  Mullen  |^.  X.  1841. 
was  the  sole  debtor;  and  the  third  was  the  same  as  the  second,  with  the  Exch,of Pletu. 
exception  of  stating  Luscombe  to  be  the  debtor. 

The  fourth  count  stated  that  the  said  plaintiffs,  theretofore,  to  wit,  on  the 
24th  day  of  March  1837,  to  wit,  at  Dublin,  &c.,  at  the  special  instance 
and  request  of  one  General  Luscombe,  and  one  Joseph  Denis  Mullen, 
had  sold  and  delivered  to  the  said  Joseph  Denis  Mullen  and  said  General 
Luscombe,  divers  goods,  to  wit,  divers  large  quantities  of  gas  of  the  said 
plaintiffs,  of  great  value,  to  wit,  of  the  value  of  £32,  and  which  said  gas  had 
been,  and  then  was  then  and  there  supplied  to  a  certain  concern,  to  wit,  a 
certain  hotel,  to  wit.  Home's  Hotel  on  Usher's-quay,  in  the  city  of  Dublin, 
whereof  the  said  Joseph  Denis  Mullen  and  the  said  General  Luscombe 
were  proprietors;  whereof  the  said  defendant  afterwards,  to  wit,  on  the  28th 
of  April  1 837,  had  notice,  to  wit,  at  Dublin,  &c.      That  the  said  Joseph 
Denis  Mullen  and  the  said  General  Luscombe  and  the  said  plaintiffs,  then 
and  there  accounted  together  of  and  concerning  the  said  gas  so  sold  and 
delivered  and  supplied,  and  upon  such  accounting  the  said  Joseph  Denis 
Mullen  and  the  said  General  Luscombe  were  then  and  there  found  to  be 
in  arrear  and  indebted  to  the  said  plaintiff's  in  the  sum  of  £32,  to  be  paid 
by  the  said  Joseph  Denis  Mullen  and  the  said  General  Luscombe  to  the 
plaintiffs,  when  they  should  be  thereunto  afterwards  requested;  whereof 
the  said  defendant  then  and  there  had  notice.     That  the  said  defendant 
was  then  and  there  the  receiver  of  the  said  hotel  and  the  receiver  of  the 
monies  and  profits  to  be  received  in  the  same  to  and  for  the  use  of  the 
8ud  Joseph  Denis  Mullen  and  General  Luscombe ;  and  thereupon  after- 
wards, to  wit,  on  the  said  28th  of  April  1837,  to  wit,  at  Dublin,  &c.,  in 
consideration  thereof,  and  also  in  consideration  that  the  said  plaintiffs,  at 
the  special  instance  and  request  of  the  said  defendant,  would  forbear  and 
give  time  to  the  said  Joseph  Denis  Mullen  and  General  Luscombe  for 
the  payment  of  the  said  sum  of  money  until  the  said  28th  day  of  October 
1837  ;  and  also  in  consideration  that  the  plaintiffs,  at  the  special  instance 
and  request  of  the  said  defendant,  would  supply  gas  to  the  said  hotel,  he, 
the  said  defendant,  by  a  certain  note  or  memorandum  in  writing,  signed 
by  him,  the  said  defendant,  as  the  receiver  of  Home's  Hotel,  Usher's- 
quay,  and  with  the  sanction  of  the  said  General  Luscombe  and  the  said 
Joseph  Denis  Mullen,  undertook,  and  then  and  there  faithfully  promised 
the  said  plaintiffs,  that  the  said  sum  of  £32  due  to  the  plaintifif  for  gas 
supplied  to  the  above  concern,  to  wit.  Home's  Hotel,  and  due  on  the 
24th  of  March,  then  last,  should  be  paid  within  the  space  of  six  months 
from  the  said  28th  of  April  1837 ;  and  that  the  future  supply  of  gas  to 
the  above  concern,  meaning  the  said  hotel,  should  be  discharged  by  the 
defendant  as  the  same  should  bec9me  due,  until  the  said  plaintiffs  should 
receive  further  notice.      Averment — that  the  said  defendant  then  and 
there  continued  such  receiver  of  Home's  Hotel,  and  of  the  said  Joseph 
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M.  T.  1841.    Denis  Mullen  and  General  Luscombe,  for  and  during  the  space  of  six 
Exch,ofFkm,    months  ^^^  ^^^^  following  the  said  28th  of  April  1837  ;  and  that  the 
said  defendant  then  and  there  continued  such  receiver  of  Home's  Hotel 
and  of  the  said  Joseph  Denis  Mullen  and  General  Luscombe  until  the 
29th  of  June  1838 ;  and  as  such  receiver  did  then  and  there  receive  from 
and  out  of  said  Home's  Hotel  divers  large  sums  of  money  amounting  m 
the  whole  to  a  sum  greater  than  the  said  sum  of  £32,  and  the  sum  or 
price  of  gas  supplied  to  the  said  hotel  after  the  said  28th  of  April  1837. 
Further  averment — that  the  plaintiffs  confiding  in  the  said  promise  and 
undertaking  of  the  said  defendant,  so  made  as  aforesaid,  did  forbear  and 
give  time  to  the  said  Joseph  Denb  Mullen  and  the  said  General  Luscombe 
for  the  payment  of  the  said  sum  of  money  until  the  28th  day  of  October 
1837,  to  wit,  at  Dublin,  &c.;  and  that  the  said  plaintiffs  did  from  and 
after  the  said  28th  of  April  1 837,  to  wit,  at  Dublin,  &c.,  supply  gas  to 
the  said  hotel,  to  wit,  divers  large  quantities  of  gas,  to  wit,  the  amount 
in  value  of  £200,  without  having  received  any  further  notice ;  and  that 
the  said  defendant  continued  such  receiver  for  and  during  the  time 
wherein  such  supply  of  gas  was  made  and  given  as  last  aforesaid ;  but  that 
the  said  General  Luscombe  and  Joseph  Denis  Mullen,  although  they 
were  afterwards,  to  wit,  on  the  28th  day  of  October  1837,  to  wit,  at 
Dublin,  &c,  requested  by  the  said  plaintiffs  so  to  do,  had  not  as  yet 
paid  the  said  sum  of  £32  above  mentioned,  or  any  part  thereof,  but  had 
hitherto  wholly  neglected  and  refused  so  to  do,  whereof  the  said  defend- 
ant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid  there  had  notice; 
and  thereby,  according  to  the  tenor  and  effect  of  the  said  promise  and 
undertaking,  he,  the  said  defendant,  became  liable  to  pay  to  the  said 
plaintiffs  the  said  sum  of  £32,  on  the  said  28th  day  of  October  1837,  to 
wit,  at  Dublin,  &c.;  but  that  the  said  sum  of  £32  was  not  paid  within  the 
said  space  of  six  months,  or  at  all,  by  the  said  defendant,  or  any  other  person ; 
nor  was  the  said  future  supply  of  gas  to  the  above  concern  discharged  by 
the  defendant  as  it  became  due,  or  at  all ;  nor  did  the  said  defendant  ever 
pay  the  said  plaintiffs  for  the  gas  supplied  by  the  plaintifis  to  the  said  hotel 
after  the  said  28th  day  of  April  1837  ;  but  that  on  the  contrary  thereof 
a  large  sum,  to  wit,  the  sum  of  £43.  98.  5d.,  became  and  was,  and  still 
was,  due  to  the  said  plaintiffs  for  gas  supplied  to  the  said  hotel  from  and 
after  the  said  28th  of  April  1 837,  whereof  the  said  defendant,  afterwards 
to  wit,  on  the  26th  day  of  June  1838,  to  wit,  at  Dublin,  &c.,  had  notice; 
and  thereby  and  according  to  the  tenor  and  effect  of  his  said  promise  and 
undertaking,  he,  the  said  defendant,  became  liable  to  pay  the  plaintiffs  the 
said  several  sums  of  money,  to  wit,  at  Dublin,  &c. 

The  fifth  and  sixth  counts  were  the  same  as  the  fourth,  except  that  the 
former  averred  Mullen,  and  the  latter  Luscombe  to  be  the  debtor. 

The  declaration  also  contained  the  common  counts  for  goods  sold  and 
delivered,  &c.,  and  the  money  counts. 
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First  plea  to  the  first,  secoDd,  and  third  counts — actio  non,  because  the  M.  T.  1841. 
defendant  "  saith,  that  the  said  several  promises  and  undertakings  of  him,  J^fch,of  Pleas. 
**  the  said  defendant,  therein  in  that  behalf  alleged  respectively,  were  and  hibebnian 
<'  are  special  promises  and  undertakings,  and  each  of  them  was  and  is  a 
^< special  promise  and  undertaking  to  answer  for  the  debt  of  certain  other 
**  persons,  to  wit,  the  said  General  Luscombe  and  Joseph  Denis  Mullen, 
*'  and  not  for  the  debt  of  him,  the  said  defendant ;  and  contained  in  the 
*^  said  note  in  writing  in  the  said  first,  second,  and  third  counts  respec- 
**  tively  in  that  behalf  mentioned,  bearing  date  a  certain  day  and  year, 
"to  wit,  the  28th  day  of  April,  in  the  year  of  our  Lord  1837,  and  in 
"  the  words  and  figures  following,  and  not  otherwise  (that  is  to  say) : — 
"  *  I  hereby  undertake,  as  the  receiver  of  Home's  Hotel,  Usher's-quay, 
^ V  ^^^  ^ith  the  sanction  of  General  Luscombe  and  Joseph  Denb  Mullen, 
" '  Esq.,  that  the  sum  of  £32  due  to  the  Hibernian  Gas  Light  Company 
«  <  for  gas  supplied  to  the  above  concern,  shall  be  paid,  within  six  months 
"  <  from  the  date  hereof ;  and  I  also  undertake  that  the  future  supply  of 
"  '  gas  to  the  above  concern  shall  be  discharged  by  me  as  it  may  become 
"  *due,  until  you*  have  further  notice/" — Verification. 


To  the  fourth,  fifth,  and  sixth  counts  there  was  a  similar  plea,  and  to 
the  residue  of  the  declaration,  non  tissumpsit. 

To  the  first  and  second  pleas  the  plaintiffs  demurred  generally,  joining 
issue  on  the  plea  of  non  assumpsit.     The  defendant  joined  in  demurrer. 

Mr.  Macdonaghf  for  the  demurrer. — The  first  set  of  counts  treats  the 
promise  as  to  the  arrears,  as  a  distinct  engagement,  and  the  question 
upon  this  branch  of  the  case  is  this :  Whether  a  consideration  to  sup- 
port that  promise  is  expressed  upon  the  instrument,  or  can  be  collected 
from  the  whole  tenor  of  the  writing.  The  second  class  of  counts  avoids 
the  objection  of  variance,  and  includes  the  past  and  future  supply.  The 
more  convenient  course,  at  least  in  the  first  instance,  will  be  to  argue 
the  case  as  if  the  self-same  question  was  involved  in  the  consideration  of 
these  counts :  for  although  it  is  quite  clear,  that  the  promise  to  pay  for 
the  subsequent  supply,  is  an  original  and  not  a  collateral  undertaking, 
yet,  as  it  may  be  said,  that  the  declaration  states  the  contract  as  entire, 
it  will  fiicilitate  the  argument  to  shew,  that  do  part  of  it  is  void.  It  is 
DOW  settled  law,  that  it  is  sufficient  if  the  consideration  can  be  gathered 
from  the  whole  tenor  of  the  writing,  and  it  is  not  necessary,  that  it 
should  be  stated  on  the  face  of  it  in  express  terms,  1  Wms.  Saunders^  211, 
note  c.     In  Mason  v.  Pritchard  (a)  it  is  said — "  These  instruments  are 

(a)  13  East,  227. 
*  The  guarantee  was  addressed  to  the  Clerk  or  Manager  of  the  Company. 
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<Uo  be  taken  as  strongly  against  the  party  giiring  the  guarantee  as  the 
"sense  of  them  will  admit  of."  In  Newbury  v.  Armstrong  (a),  C  J. 
Tindal  says — '*  The  question  here  is,  whether  a  consideration  appears  on 
"this  agreement,  or  is  to  be  collected  from  it  by  fair  and  necessary 
"implication." — (He  translates  the  instrument,  in  order  to  imply  a 
consideration,  and  adds :) — "  We  ought  not  to  be  too  strict  in  the  con- 
"  struction  of  these  instruments ;  for  if  every  agreement  entered  into 
"  by  a  tradesman  be  so  minutely  criticised,  it  will  be  necessary  to  resort 
"  to  an  Attorney  in  the  most  common  intercourse  of  life."  The  case  of 
Emmett  v.  Keams  (h)  illustrates  the  extent  to  which  the  Courts  have 
gone,  in  order  to  shew  a  consideration  deducible.  Now,  what  b  the 
situation  of  the  parties  here  ?  Who  are  the  parties  to  this  instrument  ? 
The  defendant  signs  as  receiver ;  he  does  so  with  the  sanction  of  his 
principals,  as  a  person  in  possession  of  th^ir  property.  The  Hibernian 
Gas  Company  are  all  parties  or  privies  to  the  arrangement.  An  arrange- 
ment retrospective  and  prospective  is  entered  into :  the  past  arrear  b 
stated,  and  its  amount  is  ascertained  :  a  fund  is  allocated  for  the  payment 
of  such  past  arrear,  and  a  provision  is  made  so  as  to  insure  punctual 
payment  of  each  future  debt  as  it  arose.  Is  not  the  contract  for  forbear- 
ance naturally  to  be  implied  from  an  instrument  worded  as  this  b  ?  It  is 
not  a  mere  absolute  or  abstract  undertaking  of  a  party  to  pay  the  debi  of 
another ;  but  the  relation  of  the  parties  is  indicated  by  the  document, 
and  every  one  of  the  circumstances  stated  therein  demonstrates  the  true 
nature  of  this  contract — a  contract  for  forbearance.  The  defendant  was 
in  receipt  of  the  profits  of  the  hotel ;  these  profits  were  arising  de  die  in 
diem ;  and  the  time  is  measured  within  which  the  fund  would  liquidate 
the  debt.  Forbearance  is  necessarily  involved  in  the  mode  of  payment 
arranged — and  arranged  by  whom?  first,  by  the  owners  of  the  fund 
whence  the  payment  was  made :  it  was  arranged  by  them,  for  the  defend- 
ant makes  the  arrangement  as  their  agent,  and  with  their  sanction ; — 
secondly,  by  the  defendant  himself; — thirdly,  by  the  creditors,  who,  in 
the  very  body  of  the  document,  state  and  settle  an  account  with  their 
debtors.  It  is  material  to  observe  that  the  creditors  make  arrangements 
for  the  present  supply  necessary  for  the  working  of  the  hotel,  which  hotel 
was  to  yield  them  payment  of  their  debt,  by  furnishing  to  the  defendant 
the  means  of  fulfilling  his  undertaking.  So  that  here  we  have  in  thb 
single  paper  an  account  stated — a  fund  pointed  out — the  defendant  in 
possession  of  that  fund — a  provision  made  as  ancillary  to  the  productive- 
ness of  that  fund,  and  a  time  limited  within  which  the  payment  is  to  be 
made.  Surely,  it  is  to  be  collected  from  all  these  things,  that  a  suspension 
of  the  plaintiffs*  demand,  a  forbearance  by  the  creditor  during  these  six 
months,  was  contemplated.     This  document  clearly  shews  that  it  was  not 


{a)  6  Bing  202. 


(h)  7  Soott,  68r. 
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a  promise  moving  voluntarily  from  one  person  to  another,  but  was  an 
agreement  resulting  from  the  concurrence  of  the  minds  of  both.  It  is 
upon  this  distinction  Wain  v.  Warlters  (a),  and  Jenkim  v.  Reynolds  (6), 
were  decided.  It  was  the  technical  import  of  the  word  "  agreement,"  as 
contra-distinguished  from  '<  promise  "  which  led  to  these  determinations, 
as  stated  in  the  elaborate  note  to  Morris  v.  Stacey  (c).  That  agreement 
must  disclose  the  ground  of  the  prdmise,  the  reason  wherefore  it  was 
made,  and  the  consideration  which  induced  it ;  but  are  they  not  apparent 
or  easily  and  certainly  collectable  here  ?  It  is  conceded  that  the  mere  naked 
promise  of  a  surety  to  pay  at  a  future  time,  does  not  necessarily  imply 
that  the  consideration  for  so  doing  was  forbearance  towards  the  principal 
debtor  in  the  meantime.  That  admission  spares  the  necessity  of  reference 
on  the  other  side  to  that  class  of  cases  of  which  James  v.  Williams  (d) 
may  be  considered  as  illustrative  ;  but  even  in  that  case  Patteson,  J.,  puts 
it-—"  Can  it  be  collected,  not  as  matter  of  conjecture,  that  forbearance  by 
the  creditor  during  the  time  was  contemplated  ?"  If  it  could  be  so  collected, 
he  admits  the  plaintiffs'  case  established.  Then,  another  large  class  of 
cases  is  got  rid  of  where  the  pleader  put  the  wrong  interpretation  on  the 
construction  of  the  document.  These  cases  went  on  variance,  and  not 
absence  of  consideration.  The  third  class  of  cases  which  appear  adverse 
to  the  present  plaintiffs,  but  in  reality  are  not  so,  are  those  where  various 
interpretations  might  be  put  upon  the  language,  and  several  considerations 
conjectured.  This  case  is  wholly  different :  nothing  can  be  more  defined 
than  the  several  parts  of  thb  agreement.  Their  object  appears  to  have 
been,  a  suspension  of  the  claim  until  the  hotel  should  have  realised  the 
amount :  and  the  engagement  of  the  surety  is  founded,  in  and  takes  its 
character  from,  that  contract  for  forbearance.  JRaikes  v.  Todd  (e)  is  a 
case,  which,  on  principle,  strongly  sustains  the  plainti&'  case.  That  case 
is  valuable  for  two  reasons ;  first,  as  shewing  the  extent  to  which  this 
doctrine  of  "  fair  implication  **  is  carried ;  for  not  only  Alderson,  B.,  at 
the  trial,  but  the  Judges  afterwards,  held  that  the  word  *<  secure  "  raised 
an  implication  that  there  should  be  a  forbearance,  whence  it  might  be 
inferred,  that  forbearance  formed  part  of  the  consideration ;  secondly,  it 
shews  the  pleading  here  to  have  been  rightly  framed  ;  for  the  considera- 
tion of  forbearance,  as  well  as  the  future  supply,  are  put  on  the  present 
record.  If  the  declaration  in  Raikes  v.  Todd(e)  had  been  rightly  framed, 
the  Court  would  have  upheld  the  guarantee.  Wood  v.  Benson  (f)  was 
lower  in  the  scale  ;  for  in  that  case  no  implication  could  at  all  arise  as  to 
the  arrears.  In  that  case  it  was  held,  that  the  plaintiff  could  recover  for 
the  gas  subsequently  supplied :  the  case  being  an  original  order  by  the 
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M.  T.  1841.  defendant,  and  a  promise  to  pay;  but  that  the  other  portion  was  ft 
Ejpch^/^leas.  collateral  undertaking,  and  a  mere  naked  promise  without  consideration. 
HiBEBNiAN  Now,  in  RcUkes  t.  Todd^  there  was  only  the  difference  of  the  word 
'<  secure  "  whence  an  implication  of  forbearance  could  be  raised.  That 
these  observations  are  well  founded  upon  the  case  of  Raikes  v.  Todd 
appears  from  the  arguments  and  judgments  in  the  case  of  ffaigh  v. 
Brooks  (a).  It  may  be  important  to  refer  to  a  dictum  of  Alderson's,  B., 
p.  333)  of  that  case :  in  commenting  on  the  case  of  Boehtn  v.  Campbell  (6), 
he  says — *'  The  undertaking  related  to  a  debt  already  due ;  and  the  con* 
sideration  of  forbearance  might  be  inferred  from  that  fact."  Russell  y. 
Mosely  (c)  also  applies,  as  the  following  guarantee  was  there  held  sufficient : 
'*  I  hereby  guarantee  the  present  account  of  Miss  Harriet  Mosely  due  to 
«  R.  T.  Shortridge  and  Co.,  South  Shields,  of  £1 12. 4s.  4d.,  and  what  she 
**  may  contract  from  this  date  to  the  30th  September  next ;"  and  this 
decision  was  pronounced  by  the  same  Judges  who  had  affirmed  Wain  v. 
Warlters  (rf),  in  the  case  of  Jenkins  v.  Reynolds  (e).  Finally,  assuming 
this  to  be  a  collateral  and  not  a  direct  engagement,  then  what  does  it 
amount  to  ?  in  the  words  of  Parke,  B.,  in  Andrews  v.  Smith  (f)^  it 
may  be  regarded  as  analogous  to  a  prospective  assignment  of  a  particular 
fund,  with  an  attornment,  so  to  speak,  of  the  defendant  to  the  assign- 
ment. In  such  a  state  of  things,  forbearance  is  necessarily  to  be 
implied.  The  case  has  been  argued  hitherto  as  though  this  was  a 
collateral  engagement  in  every  respect,  and  not  a  quasi  original  under- 
taking ;  it  is  right,  however,  to  suggest,  that  this  case  may  possibly  be 
deemed  altogether  independent  of  the  Statute  of  Frauds.  The  case  of 
Andrews  v.  Smith  (g)  is  an  authority  to  that  extent.  In  that  case  it  was 
held,  that  a  promise  by  a  person  faithfully  to  apply  the  funds  of  a  debtor, 
which  shall  come  to  his  hands,  in  satisfaction  of  a  creditor's  debt,  was  not 
within  the  statute;  (Chit,  on  Contracts^  512,  last  ed.,) — in  p.  631  (A),  Lord 
Abinger  says — '*  If  the  defendant  contracted  not  to  pay  Hill's  debt  out  of 
<*  his  own  funds,  but  only  faithfully  to  apply  Hill's  funds  for  that  purpose, 
**  when  they  should  come  to  his  hands,  that  contract  would  not  be  within 
"  the  operation  of  the  statute."  And  in  p.  632,  Parke,  B.,  says — *<  I  am 
<<  of  the  same  opinion :  this  is  nothing  more  than  a  prospective  assignment 
**  of  funds  which  were  to  come  to  the  defendant's  hands  for  Hill,  and  an 
"  attornment,  as  it  were,  by  the  defendant  to  that  assignment ;  and  the 
<<  authorities  shew  that  in  such  case,  the  contract  is  not  within  the  statute.** 
On  this  ground  also,  the  plaintiff'  is  entitled  to  judgment.  This  contract 
may  be  regarded  as  consisting  of  two  branches,  with  a  consideration  of 
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forbearance  attached  to  the  one,  and  a  condition  of  future  supply  neces-    M.  T.  1841. 

sarily  included  in  the  other.  The  second  class  of  counts  pursues  this  view,    Ewchj^fPUat, 

and  Raikei  v.  Todd  (a)  proves  that  the  pleader  ought  to  appropriate  the    Hibernian 

several  considerations  to  the  branches  of  the  contract  to  which  they  are 

applicable.     Wood  v.  Benson  (b)  proves  that  the  promise  as  to  the  future 

supply  is  an  original  order ;  and  Andrews  v.  Smith  (c)  goes  far  to  shew 

that  this  entire  contract  may  be  regarded  as  a  quasi  original  undertaking. 

That  case  is  used,  however-— coupled  with  the  cases  of  ffaigky.  Brooks  (cQ, 

Newhery  v.  Armstrong  («),  and  Emmett  v.  Reams  (J) — as  explanatory 

of  the  view  submitted  to  the  Court  in  reference  to  the  consideration  of 

forbearance,  and  the  facility  of  implying  it  from  the  circumstances  of  the 

case,  and  the  relation  of  the  parties ;  and  upon  the  entire  case,  it  is 

submitted,  that  whether  this  contract  be  regarded  as  a  collateral  promise, 

or  as  a  quasi  original  engagement,  the  plea  furnishes  no  answer  to  the 

action,  and  this  demurrer  ought  to  be  allowed. 


Mr.  T,  MacDermott  and  Mr.  Napier^  contra.— The  pleas  are  a  sufficient 
answer  to  the  declaration.  The  guarantee  is  divisible,  and  as  contended 
for  on  the  part  of  the  plaintiffs,  contains  two  distinct  and  separate  engage- 
ments ;  but  that  distinction  is  not  taken  in  the  declaration.  The  first 
class  of  counts  applies  itself  to  the  first  branch  of  the  guarantee ;  the 
second  class  treats  it  as  one  entire  contract.  The  argument  on  the  other 
side  is,  that  because  time  is  mentioned  in  the  guarantee,  a  consideration 
of  forbearance  is  to  be  implied.  But,  no  consideration  appears  on  the 
face  of  this  document,  which  is  utterly  devoid  of  every  quality  essential 
to  constitute  a  binding  agreement  within  the  Statute  of  Frauds.  It  is  an 
essential  requisite  of  an  agreement  that  it  should  express  mutuality; 
the  consideration  is  what  the  Statute  of  Frauds  {g)  calls  the  agreement ; 
and  it  must  be  stated  in  the  writing  or  guarantee ;  Wain  v.  Warlters  {h)  $ 
Jenkins  v.  Reynolds  (t) ;  James  v.  Williams  (k).  In  the  last  case,  the 
undertaking  was  to  pay  within  six  months,  and  the  argument  was  that  it 
implied  a  forbearance  to  sue;  but  the  agreement  was  held  void.  In 
Clancy  v.  Pigott  {I),  the  plea  was  precisely  similar  to  the  pleas  in  this 
case.  Morley  v.  Boothby  (m)  was  also  a  case  like  this ;  and  in  both 
cases,  the  guarantees  were  held  void.  More  is  required  than  a  mere 
promise ;  and  the  consideration  must  appear  not  vaguely,  or  even  as  a 
matter  of  fair  probability,  but  as  a  matter  of  moral  certainty,  so  that 


(a)  8  Ad.  &  £L  846. 
(c)  2  C.  M.  &  R.  637. 
(e)  6  Bing.  201. 
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a  person  of  ordinary  capacity  could  at  once  collect  it  from  the  instnunent. 
The  principle  is  so  laid  down  in  James  v.  WUliami  (a).     After  referring 
to  ColeY.Di^er(b),  Patteson,  J.,  says: — *^  This  case  shews  that  you  mast  be 
<<  able  to  fix  upon  the  consideration  on  the  face  of  the  instrument,  not  as  a 
**  matter  of  doubt,  but  as  a  matter  of  undoubted  certainty."  To  the  same 
effect  is  Hawes  v.  Armstrong  (c).     So  in  Bewley  t.  White/hrd  (d),  C.  B. 
Joy  says  % — "  The  consideration  must  clearly  appear  from  the  guarantee 
^Mtself;    either  by   express  statement,   or   necessary   implication.      If 
**  there  be  a  doubt  whether  the  consideration  is  executed  or  executory, 
**ukd  that  must  be  explained  by  parol  evidence,  the  guarantee  b  in- 
**  sufficient.''      The  pleader  here  was  so  doubtful  about  the  true  meaning 
of  the  guarantee,  that  in  different  sets  of  counts  he  suggests  different 
considerations ;  but  where  from  a  written  agreement  **  two  distinct  con- 
**  siderations  may  with  equal  probability  be  inferred  as  the  inducement 
**  for  the  engagement,  the  writing  is  not  taken  out  of  the  Statute  of 
"  Frauds,"  per  Lord  Lyndhurst,  C  B.,  in  Cole  v.  Dyer  (b).      The  con- 
sideration having  been  severed  in. the  pleadiug,*^hat  alleged  for  the 
promise  in  the  first  set  of  counts  is  forbearance  to  sue ;  but,  in  the  second 
set  of  counts  a  .twofold  consideration  is  stated — forbearance  for  the  past, 
and  an  engagement  for  a  future  supply.     The  first  set  of  counts  is  bad,  as 
it  cannot  be  inferred  that  forbearance  to  sue  was  the  sole  consideration 
for  the  defendant's  promise.  Upon  this  part  of  the  case,  Rmkes  v.  Todd(e)j 
which  was  cited  for  the  plaintiff",  is  an  authority  directly  against  him : 
Patteson,  J.,  there  says  :•— ^  If  the  guarantee  were  merely  for  future 
^  advances,  then  such  future  advances  might  be  considered  as  the  con-  • 
**  ^deration  for  the  guarantee ;  but  that  does  not  apply  to  a  guarantee 
<<  comprehending  also  past  advances.     All  these  cases  are  difficult  to 
**  determine :  the  Court  is  obliged  to  look  closely  at  the  instrument,  and 
<<  is  not  at  liberty  to  form  conjectures."     To  the  same  effect  are  the 
observations  of  Williams  and  Patteson,  J.  J.,  in  the  same  case.      In  that 
case  the  word  "  secure  "  was  relied  on,  but  no  such  word  occurs  in  the  • 
document  now  under  discussion.     The  second  set  of  counts  is  also  bad, 
for  where  the  declaration  states  the  entire  consideration,  including  what  is 
void  as  well  as  what  is  valid,  the  authorities  are  express  that  the  pleading 
bbad;  Charter  v.  Beckett  (f);  Lexington  v.  Clarke  (g);  Thomae  y, 
WilHams  (h) ;  Wood  v.  Benson  (t).     If  the  contract  be  not  divisible,  the 
first  set  of  counts  is  bad  ;  if,  on  the  other  hand,  it  be  divisible,  the  second 
set  is  bad.     A  more  natural  construction  of  the  guarantee,  and  one  more 


(a)  8  N.  &  M.  196;  S.  C.  6  B.  &  Ad.  1109.  (b)  1  C.  &  J.  461. 
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consonant  to  its  langage  may  be  suggested,  than  either  of  those  given  to  f^.  f.  1841. 
it  by  the  pleader  in  this  case.  It  may  reasonably  be  assumed  that  a  cer-  Ewch.afPietu. 
tain  percentage  upon  the  profits  of  the  hotel  was  payable  to  the  receiver, 
and  the  defendant  proposed  to  the  proprietors  that  they  should  appoint 
him  the  receiver ;  and  in  consideration  of  their  conferring  a  benefit  upon 
him,  he  undertook,  by  the  present  memorandum,  to  be  responsible  for  the 
supply  of  gas.  If  that  be  the  true  construction  of  the  agreement,  the  promise 
is  original  and  not  collateral.  Andrews  v.  Smith  (a),  however,  does  not 
apply,  the  declaration  treating  the  promise  as  collateral.  It  must  be  admit- 
ted that  guarantees  are  to  be  taken  most  strongly  against  the  parties  giving 
them ;  but  according  to  Green  v.  CresweU(b\  the  true  test  whether  a 
case  comes  within  the  statute  or  not,  is  that  laid  down  in  1  Wms.  Saun^ 
dersy  211,  c,  viz.,  the  fact  of  the  original  party  remaining  liable,  coupled 
with  the  absence  of  liability  on  the  part  of  the  defendant,  except  such  as 
arises  from  his  promise.  The  very  circumstance  of  this  document 
admitting  of  such  a  variety  of  interpretations,  sufficiently  indicates  the 
ambiguity  of  its  language.  It  is  probable  the  plaintiffs  might  succeed  on 
that  portion  of  the  agreement  which  relates  to  the  future  supply  of  gas, 
but  that  is  not  the  consideration  which  has  been  stated  by  the  pleader ; 
Benthatny.  Cooper (c).  RusseU  v.  Mo8ely(d)  has  been  misquoted; 
there,  the  only  consideration  stated  being  the  future  supply  of  goods,  and 
the  verdict  having  been  entered  on  the  third  count. 


Mr.  Macdonaghy  in  reply.— f^Mrfey  v.  Whiteford  (e)  must  be  con- 
sidered as  overruled  by  ffaigh  v.  Brooks  (/),  in  which  it  was  expressly 
decided  by  the  Court  of  Error  than  an  ambiguity  in  the  guarantee  might 
be  explained  by  parol  evidence. 

Bbady,  C.  B. 

The  question  is,  whether  on  the  face  of  this  instrument  as  stated  in  the 
declaration,  there  is  shewn  consideration,  such  as  is  averred  by  the 
plaintifl&  for  the  defendant's  promise  ?  and  I  am  of  opinion  that  such 
consideration  is  sufficiently  stated.  The  consideration  allegedi  is  the 
forbearance  by  the  Hibernian  Gas  Company  to  sue— and  their  agreement 
to  give  time  for  the  payment  of  the  debt  due  to  them.  There  are  two 
undertakings  included  in  the  guarantee. — [His  Lfordship  here  read  the 
instrument.] — I  will  read  the  rule  upon  this  subject  from  one  only  of  the 
numerous  authorities  upon  it ;  for  I  do  not  find  that  there  iff  any  sub- 
stantial difference  between  the  statement  of  the  rule  in  any  of  the  cases. 
The  passage  I  select  is  from  the  judgment  of  C.  J.  Tindal,  in  Howes  v. 


(a)  3C.M.&B.637. 

(e)  6M.&W.638. 

(f)  Hayes,  364. 


(b)  S  P.  &  D.  435. 

(d)  6  Moore,  631 ;  S.  C.  3  Br.  &  B.  811. 
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Amutrong  (a) :— <<  It  is  not,  however,  necessary  that  the  consideration 
*< should  appear  in  express  terms;  it  would  undoubtedly  be  suflScient  in 
**  any  case  if  the  memorandum  were  so  framed,  that  any  person  of  ordi- 
**  nary  capacity  must  infer  from  the  perusal  of  it  that  such,  and  no  other, 
"  was  the  consideration  upon  which  the  undertaking  was  given.**  Now, 
every  word  of  that  sentence  is  material ;  and  we  must  see  that  every  word 
of  it  is  fulfilled  before  we  can  give  judgment  in  favour  of  the  guarantee. 
It  is  conceded  that  the  mere  promise  of  a  third  person  to  pay  the  debt 
of  another  at  a  future  time,  does  not  per  $e  import  a  contract  for  forbear- 
ance :  and  if  this  were  merely  such  a  promise,  we  should  have  no  difficulty 
in  deciding  for  the  defendant.  But  let  us  see  whether  this  instrument 
does  not  contain  a  great  deal  more  than  a  mere  promise  by  one  person  to 
pay  the  debt  of  another  at  such  future  time.  It  is  averred  in  the  decla- 
ration that  the  plaintiffs,  at  the  request  of  certain  persons,  viz.,  Joseph 
Denis  Mullen  and  General  Luscombe,  had  supplied  gas  to  a  certain  hotel, 
and  that  Mullen  and  Luscombe  had  accounted  with  the  plaintiffs  of  and 
concerning  the  said  gas  so  supplied,  and  upon  that  accounting  were  found 
to  be  in  arrear  and  indebted  to  the  plaintifis  in  £32,  to  be  paid  on  request. 
It  is  then  averred  that  the  defendant  was  the  receiver  of  the  hotel,  and 
the  receiver  of  the  monies  and  profits  arising  therein.  In  the  instrument 
itself,  indeed,  **  receiver  "  is  the  only  word  used  ;  and  it  appears  from  that 
that  the  defendant,  as  receiver,  undertook  for  the  payment  of  the  debt, 
with  the  sanction  of  the  other  persons,  Luscombe  and  Mullen.  It  is  in 
substance  averred  in  the  declaration,  and  not  disputed, — or,  rather,  it  is 
admitted  by  the  plea,  that  the  debt  was  the  debt  of  Luscombe  and 
Mullen — that  it  was  a  debt  incurred  by  them  in  respect  of  a  certain 
hotel — that  they  had  an  interest  in  that  hotel — and  that  Parry,  the 
the  defendant,  was  the  receiver  of  that  hotel  for  their  use  and  benefit ; 
and  the  import  of  the  entire  statement  is,  that  these  persons  had  autho- 
rised the  defendant  to  appropriate  the  profits  of  the  hotel  to  the  payment 
of  the  debt.  That  being  so,  we  may  suppose,  as  it  was  put  by  the  plain- 
tiffs' Counsel,  that  all  parties  were  present  at  this  arrangement,  and  thai 
the  owners  of  the  hotel  sanctioned  the  receiver  in  appropriating,  during 
the  ensuing  six  months,  so  much  of  the  property  coming  into  his  hands  as 
receiver  as  would  be  sufficient  to  pay  this  debt.  Would  not  that  be  a 
contract  for  forbearance  ?  and  how  does  it  differ  from  the  case  of  a  bill  of 
exchange  ?  If,  instead  of  sanctioning  this  appropriation  of  the  profits  of 
the  hotel  in  the  hands  of  the  receiver,  these  persons  had  drawn  a  bill 
upon  him  payable  at  six  months,  and  after  it  had  been  accepted  by  the 
receiver,  had  indorsed  it  over  to  the  plaintiflfs,  that  would  have  been  a 
binding  contract  on  the  latter  for  forbearance.  The  plaintiffs  could  not 
have  sued  Luscombe  and  Mullen  until  the  bill  had  arrived  at  maturity, 


(a)  1  Scott,  668. 
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and  had  been  dishonoured ; — and  could  they,  in  this  case,  have  sued 
them  before  the  expiration  of  the  six  months,  after  being  parties  to  the 
appropriation  of  a  speciOc  fund  of  the  debtor,  for  the  discharge  of  the 
debt  within  a  given  period  ? 

I  think  it  is  to  be  collected  by  necessary  inference  from  the  face  of 
this  instrument,  that  the  owners  of  this  property  gave  their  sanction  to 
their  receiver's  appropriating  so  much  of  the  profits  coming  to  his  hands, 
as  would  pay  the  sum  due  to  the  plaintiffs ;  and  which  he  undertook  to 
do  within  the  period  of  six  months ;  and  in  this  view  of  it  I  cannot  infer 
any  consideration  except  that  of  forbearance  for  that  period  from  the 
terms  of  the  instrument.  Therefore  yielding  implicit  assent  to  the  doc- 
trine that  a  mere  promise  of  one  person  to  pay  at  a  given  time  the  debt  of 
another,  is  not  sufficient  to  sdstain  an  action,  I  shall  only  observe  that 
such  a  case  is  very  different  from  the  present,  where  there  has  been  a 
specific  dealing  between  the  parties,  binding  the  property  of  these  persons 
during  a  certain  period  to  the  payment  of  the  debt.  Upon  these  grounds, 
I  am  of  opinion,  under  the  circumstances  of  the  case,  that  the  terms  of 
this  document  do  necessarily  import  that  the  forbearance  alleged  was  the 
consideration  of  the  contract ;  and  that  both  demurrers  must,  therefore, 
be  allowed.  The  preceding  observations  apply  more  directly  to  the  first 
set  of  counts,  but  I  conceive  it  to  be  unnecessary  to  advert  more  at  length 
to  the  second ;  for  it  is  obvious  that  if  the  consideration  be  sufficiently 
apparent  on  the  one  series  of  counts,  it  is  equally  so  on  the  other. 


M.  T.  1841. 
Ejc€h,o/Pietu, 


Penrefatheb,  B. 

The  instrument  as  set  forth  in  the  pleadings  incorporates  two  promises. 
The  first  is  to  pay  a  past  debt ;  the  second  to  pay  for  a  future  supply  of 
gas,  as  it  should  be  furnished.  The  considerations  for  these  promises 
are  distinct :  the  one  being  forbearance  to  sue  for  a  past  debt,  the  other, 
the  future  supply  of  gas.  The  first  set  of  counts  is  exclusively  applic- 
able to  the  first  promise ;  the  second  embraces  both.  With  regard  to 
the  promise  the  consideration  for  which  was  a  forbearance  to  sue  : — The 
grounds  of  the  Chief  Baron's  opinion  are  exactly  those  on  which  my 
own  is  founded ;  and,  in  truth,  were  we  to  hold,  that  a  contract  for  for- 
bearance was  not  to  be  inferred  from  the  memorandum  in  question,  we 
should  say,  that  the  plaintiffs  were  guilty  of  a  gross  fraud  on  General 
LusGombe  and  Mr.  Mullen.  For,  it  appears  upon  the  document,  that 
those  persons,  who  were  the  original  debtors,  agreed  (the  word  "  sanction" 
can  have  no  other  meaning)  to  the  appropriation  or  retention  of  their 
property,  towards  the  formation  of  a  fund  for  the  payment  of  this  debt. 
I  say,  then,  that  if  the  creditors  were  to  sue  those  persons  before  the 
expiration  of  six  months,  or  if  an  action  were  maintainable  in  presentif 
it  would  have  been  a  gross  fraud  on  Luscombe  and  Mullen,  the  original 
debtors,  their  property  having  been  thus  given  over,  and  appropriated  to 
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the  parposes  of  the  agreement  In  consideration  of  being  allowed  to 
retain  these  funds,  the  defendant,  who  was  the  receiver,  makes  an  abso« 
lute  promise  to  pay  the  debt  at  the  end  of  six  months ;  the  promise  is 
absolute,  to  pay  the  debt,  whether  the  profits  he  was  to  receive  shoold 
be  more  or  less — that  is,  as  between  the  defendant  and  the  Gas  Company. 
In  that  way,  it  appears  to  me,  we  are  necessarily  bound  to  infer  that 
the  consideration  of  the  contract  was  a  forbearance  to  sue  for  a  period 
of  six  months,  and  that  this  case  is  thus  distinguishable  from  Waim  t. 
Warlters  (a),  and  that  class  of  cases.  The  plaintiff  is,  therefore,  in  my 
opinion,  entitled  to  judgment  on  both  demurrers. 


Foster,  B. 

The  question  is,  whether  the  Hibernian  Gas  Company,  who  are  the 
plaintiffs  here,  undertook  to  give  time  for  payment  of  the  debt  due  to 
them  ?  Now,  I  cannot  put  any  other  interpretation  upon  the  terms  of 
this  instrument,  than  that  they  did  undertake  to  do  so;  and  I  con- 
sequently concur  in  thinking  that  they  are  entitled  to  judgment* 

Richards,  B. 

I  fully  agree  that  a  promise  by  a  third  person  to  pay  the  debt  of 
another  on  a  future  day,  is  not  of  itself  sufficient  to  support  an  action, 
and  that  a  contract  for  forbearance  is  not  necessarily  to  be  inferred  from 
such  a  promise.  But,  without  trenching  on  any  of  the  authorities  which 
have  been  cited,  or  any  of  the  principles  to  be  deduced  from  them,  I 
think  we  may  well  sustain  the  action  in  the  present  case.  The  memo- 
randum, which  is  the  foundation  of  the  action,  recites  that  the  defendant 
was  the  receiver  of  an  hotel,  and  that  the  guarantee  was  given  with  the 
sanction  of  General  Luscombe  and  Mr.  Mullen.  All  this  appears  from 
the  document  itself.  It  is  also  upon  record,  being  averred  in  the  decla- 
ration, that  Luscombe  and  Mullen  were  the  parties  entitled  to  the  profits 
of  the  hotel,  and  that  they  were  the  parties  originally  liable  to  the  plain- 
tiffs' demand.  It  was  competent  to  the  plaintiffs  in  this  case  to  shew  in 
their  declaration  the  relation  in  which  the  parties  referred  to  in  the 
memorandum  stood ;  this  they  have  done,  and  from  thence  it  appears 
that  the  original  debtors  dedicated  their  property  to  provide  funds  to  pay 
this  debt,  and  that  those  funds  were  thus  made  more  peculiarly  applicable 
to  the  payment  of  it.  The  defendant,  therefore,  who  was  the  receiver  of 
their  property,  promises  in  six  months  to  pay  the  plaintiflb  their  debt, 
and  makes  himself  personally  liable  to  pay  it,  so  far  as  language  can  do  so. 
Surely,  after  obtaining  the  personal  liability  of  their  agent,  it  would  be  a 
plain  breach  of  faith  on  the  part  of  the  creditor  to  sue  the  parties  so 
primarily  liable  before  the  expiration  of  the  six  months  mentioned  in  the 

(a)  5  Eaft,  10. 
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guarantee ;  and  yet,  it  is  contended  by  the  defendant  that  they  might  be  M.  T.  1841. 
sued  on  the  very  day  after  the  execution  and  acceptance  of  the  guarantee.  Exch^ofPleat. 
I  do  not  accede  to  any  such  proposition.  There  manifestly  was  an  hibebnian 
implied  engagement  at  the  time  of  entering  into  this  guarantee  by  the 
defendant,  that  the  parties  in  whose  favour  it  was  executed  should  be 
content  to  lie  by  for  six  months*  and  to  sue  neither  Parry,  nor  the 
original  debtors,  during  that  period.  !>  therefore,  entirely  concur  in 
the  judgment  that  has  been  pronounced  by  the  Court.  It  was  my 
opinion  at  a  very  early  stage  of  the  argument,  that  the  averments  on  the 
record  were  such  as  might  legitimately  be  made  in  this  case,  regard  being 
had  to  the  wording  of  the  memorandum  ;  and  that  coupling  these  aver- 
ments with  the  facts  legitimately  to  be  collected  from  the  document 
itself,  sufficient  appeared  to  shew  that  a  contract  for  forbearance  existed 
in  this  case.  With  respect  to  the  second  series  of  counts  commencing 
with  the  fourth,  I  shall  not  add  any  thing  to  what  has  already  been  said 
on  that  part  of  the  case,  the  rather  as  my  attention  has  been  more  par- 
ticularly directed  to  the  point  which  I  have  already  discussed. 


Allow  both  demurrers ;  and  judgment  for  the  pliMotiffs. 
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1842 
Queen'sBench, 


OLDHAM  V.  DOWLING. 
^'Ift  Sr^'  (Queen's  Bench.) 

jndffment^may    ^^'  MoCKi*iR  applied  for  liberty  to  enter  the  rule  for  judgment  auder 

be  entered  on   the  following  circumstances : — the  plaintiff  having  filed  his  declaratioo, 

festfion.     with   ^^^  defendant  gave  a  plea  of  confession,  dated  the  22nd  of  April  1841, 

rtay  of  execn-   ^jj|i  ^  stay  of  execution  until  the  26th  of  May  1841  ;  on  the  24th  of 

tionatanytime  •'  . 

within  a  year   May  1842  the  plaintiff  sought  to  enter  the  rule  for  judgment  in  the  oflSce, 

when  the  stey   ^"^  ^^^  Officer  refused  to  receive  it,  as  more  than  a  year  had  elapsed 

of  execution      from  the  date  of  the  plea, 
expired. 

Mr.  Mockler  insisted  that  he  was  entitled  to  his  application,  as  a  year 
had  not  elapsed  since  the  time  of  stay  of  execution.  The  practice  in  the 
Common  Pleas  is,  to  enter  the  rule  without  objection  within  a  year  after 
the  stay. 

Perrin,  J. 

Take  the  order,  serving  defendant  with  the  rule  and  copy  of  this  order. 


Ajml9».  HICKEY  and  HANBURY  v,  MOORE. 

Jtsnt  18. 

An  aflidaTit  to  Mr.  John  D.  Fitzgerald  applied  on  behalf  of  the  defendant  in  thb 

bail  nc^Jd^nS  ^"^®>  ^^*'  *^®  order  obtained  before  Justice  Burton  in  Chamber  and 

be  made   ac-  the  fiat  issued  thereon,  be  set  aside ;  and  that  the  defendant  be  discharged 

sttict"  rules  of  ^^^^  custody,  upon  the  terms  of  his  entering  a  common  appearance, 
legal  evidence;        The  affidavit  of  Robert  Hickey,  one  of  the  plaintiffs,  upon  which  the 

that    state- '  fi&t  had   been  obtained,  stated, — that  the  defendant  was  indebted  to 

ments    made     deponent  and  his  partner  in  the  sum  of  £138.  2s.  9d.,  and  that  the  same 

upon    hearsay        ^  ^ 

and  belief  wiU    remained  justly  due  and  owing  ;  that  he  verily  believed  if  the  defendant 

raX  affidavit    ^^  served  with  process,  and  not  forthwith  arrested  and  held  to  special 

—(Perrin,  J.,    bail,  deponent  and  his  partner  would  lose  their  demand,  deponent  on 
dittenUente.) 

On  a  motion 
to  discharge  a  party  from  custody^  the  Court  will  take  the  affidavits  made  on  both  sides 
into  consideration,  and  if  upon  the  whole  there  appear  to  be  probable  cause  for  believing 
the  defendant  is  about  to  quit  Ireland,  the  motion  will  be  refused. 
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24  th  February  last,  baTiDg  been  informed  bv  William  Gill*  of  Ballyowen,    T.  T.  1842. 

which  is  within  two  miles  of  defendant's  residence,  that  the  defendant  had    <?<<— »>-Qg»g^« 

been  selling,  or  otherwise  converting  his  farming  stock  and  effects  of   hiCkbtanb 

every  description  into  ready  money,  and  was  then  making  the  necessary      hanbubt 

preparations  for  quitting  Ireland,  and  proceeding  to  America,  or  other 

distant  place  beyond  the  seas,  in  order  to  avoid  the  payment  of  the 

several  demands  due  by  the  said  defendant,  amounting  to  about  £3000 ; 

and  which  information  so  received  by  deponent  from  William  Gill,  he 

positively  believed  to  be  true,  said  Gill  being  a -person  of  respectability, 

and  known  to  deponent  for  many  years.  The  affidavit  further  stated,  that 

he  had  made  inquiry  respecting  the  said  defendant,  and  that  Patrick 

Moore,  his  brother,  who  resides  near  him,  informed  deponent,  and  which 

he  believed  to  be  true,  that  deponent  would  hear  something  unpleasant 

about  the  defendant,  who  he  stated  was  indebted  to  a  large  amount,  and 

had  committed  forgeries  on  him ;  that  he  knows  Patrick  Moore  for  about 

ten  years,  and  does  not  believe  he  would  make  such  assertions  respecting 

the  defendant,  if  same  were  not  in  every  respect  true ;  from  all  which 

circumstances  deponent  positively  saith,  he  believes  it  is  the  intention  of 

the  said  defendant  to  abscond  and  quit  Ireland,  in  order  to  avoid  the 

payment  of  his  just  demands.     Upon  this  affidavit  a  fiat  was  granted 

upon  the  25th  of  February.     There  was  a  further  affidavit  made  by 

Thomas  Hickey,  which  stated,  that  after  obtaining  the  fiat  for  the  arrest 

of  the  defendant,  he  heard  and  believed  it  to  be  true,  that  the  defendant 

had  been  arrested  on  a  charge  of  forgery,  at  the  prosecution  of  William 

Gill,  and  that  he  was  then  in  the  custody  of  the  Sheriff  of  the  King's 

County  under  said  charge ;   and  he  positively  stated,  that  he  verily 

believed  that  if  the  defendant  obtained  his  liberty  thereft'om  without 

being  detained  under  said  writ  so  obtained  on  said  fiat,  deponent  and  hia 

partner  would  lose  their  demand,  it  being  the  intention  of  ide  defendant 

to  abscond. 

The  affidavit  made  by  the  defendant  in  support  of  this  motion  stated, 
that  he  was  arrested  by  the  Sheriff  of  the  King's  County  under  a  writ  of 
capias  ad  respondendum^  issued  upon  an  order  to  hold  to  bail.  That  the  only 
knowledge  he  had  of  the  proceedings  in  the  cause,  was  his  having  been 
arrested  as  aforesaid,  and  positively  stated,  that  he  was  not  about  to  quit 
Ireland,  when  so  arrested  as  aforesaid,  that  he  had  not  then,  or  at  any 
time  previously,  or  has  he  now,  any  intention  whatever  of  leaving  Ireland. 
That  he  had  read  the  affidavit  of  Thomas  Hickey  made  on  the  25th  of 
February  ;  that  the  information  alleged  by  the  said  Hickey  to  have  been 
received  from  Wm.  Gill  is  utterly  unfounded  and  untrue;  for  he  positively 
states,  that  he  had  not  been  for  fourteen  or  fifteen  days  before  the  swearing 
of  the  said  affidavit,  or  previously,  or  at  all,  selling  or  otherwise  convert- 
ing his  farming  stock  and  effects  of  every  description  into  ready  money ; 
and  was  not  then,  or  previously,  or  at  all,  making  preparations  for  quitting 
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T.  T.  1 842.  IrelftDdy  and  going  to  America  or  elsewhere  out  of  laid  kingdom ;  that  he 
Queen'sBench.  never  had  the  slighest  intention  of  quitting  the  country,  or  his  house  and 
HiCKET  Ain>  farm  situate  in  the  King's  County,  in  which  he  had  a  valuable  interest 
HAMBURG  gQ(]  QQ  ^hich  he  had  a  valuable  stock  at  tillage ;  that  he  was  engaged,  when 
so  arrested  as  aforesaid,  in  preparing,  reclaiming,  and  tilling  said  farm, 
and  since  his  arrest  has  continued  by  his  labourers  to  till  the  same ;  and 
that  he  did  not  before  the  swearing  of  said  affidavit,  or  since,  or  at  all,  or 
does  he  intend  to  sell  or  dispose  of  his  stock  and  effecu  otherwise  than 
in  the  ordinary  way  of  his  business  as  a  farmer  and  grazier.  That  if 
his  brother  informed  the  said  Hickey  that  defendant  had  committed 
forgeries  on  him,  as  stated  in  said  affidavit,  same  was  utterly  false  and 
untrue,  as  deponent  never  committed  a  forgery  on  said  Patrick  Moore^ 
or  any  other  person  whatever ;  but  admits  Patrick  Moore  did  accuse  him 
of  having  forged  his  name,  but  that  he  subsequently  admitted  his  signature 
was  genuine. 

There  was  also  a  joint  affidavit  made  by  Thomas  Carey,  a  caretaker  to 
the  defendant,  and  Patrick  Kelly,  a  farmer,  which  stated,  that  they  had 
been  for  many  years  on  terms  of  the  closest  intimacy  with  the  defendant, 
and  had  been  on  terms  of  daily  intercourse  with  him,  [and  that  they  did 
not  believe  he  had  any  intention  whatever  of  quitting  Ireland ;  and  that 
he  is  not,  to  the  knowledge  of  either  of  them,  selling  off  his  stock  and 
effects,  and  converting  them  to  ready  money,  for  the  purpose  of  quitting 
the  kingdom,  or  for  any  other  purpose ;  and  that  there  is  at  present  on 
the  farm  of  the  said  defendant  a  quantity  of  valuable  stock  and  tillage 
belonging  to  said  defendant. 

There  was  a  further  affidavit  of  Robert  Hickey  in  answer  to  the 
affidavit  of  defendant,  which  stated,  that  not  having  received  any  com* 
munication  from  the  defendant  in  respect  to  the  debt  so  due  to  this 
deponent,  and  being  promised  by  defendant  corn  and  other  property  in 
payment  of  such  debt,  and  having  made  frequent  applications  to  defendanty 
and  having  made  inquiry  from  several  respectable  persons  from  the 
neighbourhood  where  defendant  resided,  all  of  which  were  to  the  effect 
that  defendant  did  not  intend  to  meet  his  engagements,  and  was  secreting 
his  person  from  arrest ;  and  having  been  informed  by  defendant's  brother 
that  defendant  was  charged  with  forgery ;  and  also  being  informed  by 
William  Gill  that  he  was  about  leaving  the  country,  and  that  he  was 
removing  his  property  from  his  residence  by  the  canal  boat,  in  the  naaie 
of  his  brother ;  and  having  been  informed  by  the  person  who  acted  m 
corn-factor  for  the  defendant,  and  which  he  believed  to  be  true^  that  alt 
property  defendant  was  possessed  of  had  been  sold  by  public  auction,  for 
non-payment  of  rent ;  and  that  defendant  having  been  arrested  on  aaid 
charge  of  forgery,  after  deponent  had  obtained  the  fiat  to  arrest  tins 
defendant ;  and  having  offered  his  brothers  to  take  their  or  any  reason*, 
able  security  for  payment  of  *his  demand,  which^  they  refused  to  give. 
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under  the  impressioii  that  defendant  could  not  stay  in  the  country;  he    T.  T.  1842. 

applied  to  the  Chief  Justice  of  this  Court,  then  presiding  at  the  Assizes    0^^**^^^^ 

of  TuUamore,  and  obtained  liberty  to  lodge  the  writ  so  obtained  on  the   hicket  and 

fiat  in  this  cause,  such  liberty  being  necessary  in  consequence  of  defend-     hanburt 

ant  being  in  custody  on  a  criminal  charge ;  and  he  stated,  it  was  untrue 

as  stated  in  defendant's  affidavit,  that  he  was  arrested  on  said  writ  issued 

by  this  defendant.    He  further  stated,  that  there  was  probable  cause  for 

believing  that  he  was  about  to  quit  Ireland,  unless  he  was  forthwith 

arrested,  and  that  nothing  prevented  hb  so  doing,  except  his  having  been 

arrested  on  such  criminal  charge ;  and  that  he  believes   if  he   b  not 

detained  in  custody  he  will  quit  tbe  kingdom. 


Mr.  Fitzgerald  contended  that  the  affidavit  of  Hickey  was  insufficient. 
It  should  state  such  facts  as  would  shew  there  was  probable  cause  to 
suppose  the  defendant  was  about  to  quit  the  country.  There  is  no  fact 
apparent  on  the  affidavits,  upon  which  the  Court  can  form  such  a  belief. 
Hickey  merely  states  what  he  has  heard  from  other  parties,  and  does  not 
state  it  of  his  own  knowledge.  An  affidavit  grounded  on  mere  hearsay  and 
on  facts  not  within  the  actual  knowledge  of  the  party  making  it,  is  not 
sufficient  to  warrant  the  granting  of  a  fiat  for  the  arrest  of  a  party  $  if 
such  were  permitted,  a  case  might  be  easily  trumped  up,  and  a  person 
deprived  of  his  liberty  on  mere  report  for  which  there  might  be  no 
foundation.  The  first  objection  is,  the  original  affidavit  has  nothing  in 
it  to  authorise  the  Judge  to  grant  this  warrant,  the  facts  should  be 
positively  sworn  to  not  upon  hearsay,  particularly  where  it  is  in  the  power 
of  the  party  to  do  so.  The  second  objection  is,  that  the  plaintiff,  by  the 
affidavit  upon  which  the  fiat  issued,  does  not  venture  to  pledge  himself 
«8  to  his  belief,  that  the  defendant  b  about  to  quit  the  country,  which  is 
absolutely  essential  in  an  affidavit  of  this  kind  ;  it  may  be  argumentatively 
stated,  but  it  is  not  substantially ;  it  should^  according  to  the  terms  of  the 
Act,  state  that  he  b  forthwith  about  to  quit  the  country ;  he  should  have 
called  upon  Gill  to  make  an  affidavit,  or  stated  some  reason  for  his  not 
having  done  so. 

Mr.  Macdonaghy  contrc^-^As  to  the  second  objection,  that  the  plaintiff 
has  not  pledged  himself  as  to  what  his  belief  is,  his  affidavit  states  that  if 
he  is  not  arrested,  and  forthwith  held  to  special  bail,  he  will  lose  his 
demand.  It  has  been  decided  that  it  is  not  necessary  to  introduce  thb 
belief  of  the  parties ;  it  is  sufficient  if  the  facts  stated  in  the  affidavit 
enable  the  Judge  to  form  a  belief ;  Willis  v.  Snook  (a).  As  to  the  first 
objection,  that  the  order  was  issued  improvidently,  that  there  was  not 
probable  cause,  it  is  sufficient  to  shew  defendant  has  an  intention  of 

(a)  8  Mees.  &  W.  U7. 
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T.  T.  1 842.  quittingfthe  country,  even  altbough  he  swears  he  never  contemplated  it ; 
Queen*sB0nch.  Duncan  v.  Jacob  (a).  There  is  no  denial  by  the  defendant,  of  the  facts 
HiCKBT  AND  Stated  in  the  affidavits,  he  should  have  got  his  brother  to  make  an  affidavit ; 
HANBURY  be  swears  he  was  tilling  his  land  when  arrested,  whereas  he  was  actually  in 
jail  in  TuUamore,  and  never  was  arrested  but  was  kept  in  jail  by  a  detainer. 
This  is  similar  to  the  case  of  a  writ  of  ne  exeat  regno.  There  is  another 
objection;  this  application  comes  too  late,  it  should  have  been  made 
either  in  Vacation,  or  at  the  time  for  putting  in  bail ;  Sugar  v.  Con- 
canen  (b).  The  arrest  was  made  on  the  10th  of  March,  this  application 
was  not  made  until  the  20th  of  April ;  the  time  decided  and  fixed  on  it 
eight  days  in  Term  ;  Cos  v.  TuUock  (c)  ;  FoweU  v.  Petre  (d). 


Mr.  Fitzgerald^  in  reply. — The  first  section  of  the  Act  wiU  be  ren- 
dered nugatory  if  hearsay  and  belief  is  sufficient  This  case  b  precisely 
similar  to  the  case  of  Bateman  v.  Dunne  {e).  As  to  the  case  of  WUUt 
V.  Snookt  plaintiff  must  shew  upon  the  facts  that  defendant  is  about  to 
quit  Ireland  ;  where  facts  are  not  stated  he  is  bound  to  pledge  himself 
that  the  defendant  is  about  to  quit  Ireland;  Hooke  v.  Duke  De 
Rovigo0. 

Mr.  Macdonagh  cited  Larchin  v.  WiUan  {g\  as  overruling  Bateman 
V.  Dunne, 


Jme  23. 


On  this  day  the  Court  delivered  judgment. 

Perbin,  J. 

Having  stated  the  affidavit  upon  which  the  fiat  had  been  obtained, 
went  on  to  say ;  thb  was  an  application  to  set  aside  the  order  made  upon 
this  affidavit  for  the  arrest  of  the  defendant,  upon  the  grounds,  that  the 
affidavit  was  made  on  hearsay  and  belief,  and  that  it  did  not  shew  any  fact 
exhibiting  an  intention  on  the  defendant's  part  to  leave  Ireland,  except  on  i 
the  statement  of  a  person  of  the  name  of  Gill,  and  the  defendant's  brother. 
The  plaintiff,  in  his  affidavit,  states  what  Gill  told  him,  and  if  that  be  true, 
it  would  no  doubt  be  probable  cause  for  believing  that  the  defendant 
is  about  to  quit  the  country  ;  but  he  has  not,  by  his  affidavit,  shewn  facts 
upon  which,  it  could  be  presumed,  that  there  was  probable  cause  to  sup- 
pose the  defendant  would  quit  the  country ;  he  has  merely  stated  that  Gill 
had  told  him  so ;  he  might  have  called  upon  Gill  to  make  an  affidavit, 
but  he  has  not  said  that  he  did  so.  I  do  not  think  this  a  compliance 
with  the  statute.     A  mere  hearsay  statement  is  not  evidence,  either  as 


(a)  3  Jnr.  1149. 
(<?)  3  Tyr.  678. 
(#)  7  D.  P.  C.  106. 


(g)  7  D.  P.  C.  11. 


(h)  6  Hees.  &  W.  30. 
id)  6  D.  P.  C.  276. 
(0  3  Ir.  Law  Rep.  61. 
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oral  testimony  or  written  deposition,  or  on  afBdaYits;  it  would  not,  on  the  T.  T.  1842 
trial  of  an  action,  be  received  as  evidence  of  the  existence  of  probable  Queen*sBench, 
cause,  because  it  is  not  proof  on  oath  of  the  fact.  Under  the  statute,  in  a 
proceeding  of  this  nature,  the  plaintiff  must  shew  by  affidavit  that  it  appears 
manifest  the  defendant  intends  to  quit  the  country ;  he  may  shew  this 
either  by  evidence  within  his  own  knowledge  or  from  that  of  other 
persons,  but  this,  I  think,  must  be  regular  and  legal  evidence ;  this  con- 
struction the  words  of  the  statute  require.  I  find  no  authority  against 
this  view  except  a  case  reported  in  the  Jurist,  which  does  not  appear 
in  any  other  book  of  authorised  Reports ;  in  that  case  this  question  was 
not  raised  ;  it  was  decided  on  other  grounds,  although  the  affidavit,  as 
reported,  was  merely  on  hearsay  and  belief.  I  am,  therefore,  indisposed 
to  introduce  a  principle  which  I  think  to  be  dangerous,  or  rely  upon 
evidence  which  appears  to  me  not  to  have  sufficient  foundation ;  and 
for  these  reasons,  in  my  opinion,  the  rule  should  be  discharged. 


Craiupton,  J. 

This  is  a  very  important  matter  as  to  the  practice  of  this  Court.     It  is 
an  application  for  a  Judge's  order  for  the  arrest  of  a  party,  in  support 
of  which  an  affidavit  has  been  made  by  the  plaintiff.    There  are  two 
matters  to  guard  the  Court  from  falling  into  an  extreme  one  way  or  the 
other.     There  must  be  sufficient  evidence  to  satisfy  the  Judge  on  the 
matter.     If  there  be  sufficient  to  ground  a  belief  that  the  defendant  is 
about  to  leave  the  country  to  avoid  payment  of  his  debts,  and  that  the 
plaintiff  is  in  danger  of  losing  his  demand,  the  Court  is  called  upon  to 
interfere.     This  is  a  remedium  festinutn,  and  the  law  is  put  on  a  new 
footing.     I  apprehend  it  was  not  the  intention  of  the  Legislature  that  the 
affidavit  should  be  made  according  to  the  strict  rules  of  legal  evidence, 
and  for  this  reason  the  facts  upon  which  the  application  is  grounded  may 
lie  within  the  knowledge  of  third  persons,  who  may  not  be  willing  to 
make  an  affidavit,  and  if  required,  might  bring  it  to  the  knowledge  of  the 
party,  and  thereby  defeat  the  remedy  ;  therefore,  strict  rules  of  evidence 
do  not  apply  in  this  case.     Before  the  passing  of  this  Act  there  was  a 
discretion  in  a  Judge  to  order  the  arrest  of  a  party  in  order  to  secure  the 
plaintiff,  as  in  the  case  of  tort ;  strict  legal  evidence  was  not  required  in 
such  cases.     It  was  sufficient  if  the  party  laid  probable  grounds,  if  he 
shewed  the  defendant  would  escape  if  not  arrested.     We  are  not  to 
require  strict  legal  proof,  but  we  should  not  grant  ajlat  without  reasonable 
grounds  for  such.    This  is  analogous  to  the  case  of  ne  exeat ;  in  a  case  of 

that  nature  in  the   Court  of  Chancery,  Collinson  v.  (a),  the 

affidavit  was  not  made  by  the  plaintiff,  but  by  another  person  and  in 


{a)  18  Ves.  353. 
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T.  T.  1842.   iinother  case ;  Hyde  y.  Whitfield  {a).     Lord  Eldon  siud — ^But  is  infor- 
Queen* sBeneh,   «  mation  and  belief  sufficient  as  to  going  abroad  ?  the  party  must  swear 
HICKEY  AND    **  tbat  the  defendant  is  going  abroad,  to  his  declaration  to  that  effect,  or 
HANBUBY      «  circumstances  amounting  to  it."     That  is  similar  to  the  present  case  ; 
I  would  deduce  the  same  thing  from  the  facts;   I  think   the  plain- 
tiff should  pledge  his  belief  of  defendant's   intention;    he   should  go 
further,  he  should  state  the  grounds  upon  which  he  founds  that  belief. 
Declarations  of  the  defendant  are  sufficient,  or  circumstances  amounting 
to  a  declaration  ;  as  if  he  take  any  steps  that  amount  to  a  conclusion  that 
he  intends  to  quit  the  country,  or  if  his  circumstances  be  failing :  and 
when  a  man  sells  off  his  property,  this  is  a  circumstance  amounting  to  m 
declaration  that  he  is  about  to  leave  the  country.      The  second  question 
would  arise  here,  was  the  affidavit  upon  which  the  order  was  made, 
sufficient  ?     That  affidavit  is  as  loose  an  affidavit  as  could  be  made  to 
hold  a  party  to  bail ;  but  I  do  not  think  it  very  important  to  decide  whe- 
ther I  should  think  it  sufficient  to  keep  a  person  in  custody,  for  I  find  Id 
England,  where  an  affidavit  has  been  made  in  reply,  the  Court  takes  all 
the  affidavits  into  consideration  and  exercises  its  judgment  upon  them. 
There  is  upon    these    affidavits   a  probable   cause  for   believing   the 
defendant  is  about  to  quit  the  country ;  he  states  circumstances  commu- 
nicated to  him  by  the  brother  of  the  defendant,  and  that  he  was  informed 
that  he  was  disposing  of  his  property.      The  question  then  is,  are  the 
circumstances  disclosed  by  these  acts  sufficient  to  satisfy  the  Judge.  The 
words  of  the  statute  are — *^  If  a  plaintiff,  &c.,  shall,  by  the  affidavit  of 
"  himself  or  some  other  person,  shew  to  the  satisfaction  of  a  Judge,  &c^ 
<<  that  there  is  probable  cause  for  believing  that  the  defendant  is  about  to 
<<  quit  Ireland  unless  he  be  forthwith  arrested,  &c.**     These  words  shew 
that  the  Legislature  did  not  intend  there  should  be  positive  evidence^  bat 
that  there  was  probable  caueefbr  believing.     The  order  is  for  arresdog 
a  party  until  he  gives  bail,  and  that  will  detain  him  a  very  short  time. 
The  defendant  comes  here  not  relying  on  defects  in  the  original  affidavit, 
but  on  his  own  affidavit ;  this  affidavit  cannot  be  relied  on,  one  fact  makes 
that  impossible,  defendant  must  have  known  whether  he  was  arrested 
under  a  criminal  process  or  not.     Under  these  circumstances,  I  think 
there  was  probable  ground  for  believing  this  man  was  selling  his  property 
for  the  purpose  of  evading  his  creditors.     I  think,  therefore,  that  there 
is  probable  cause  for  holding  the  defendant  in  custody,  and  that  the  cause 
shewn  against  the  conditional  order  must  be  allowed. 


BUBTON,  J. 

I  concur  with  my  Brother  Crampton.    Even  supposing  it  to  be  the  fact 
(a)  19  Yes.  344. 
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that  there  is  a  defect  in  the  original  aflSdavit,  and  that  the  Judge  was  in-  T.  T.  1842. 

correct  in  allowing  it,  still  it  is  unnecessary  to  consider  that  question,  for  Q^^^Beneh. 

the  defendant  having  made  an  aflSdavit  in  reply,  we  are  entitled  to  look  into  hicket  and 
it,  and  I  think,  upon  the  whole  case,  the  defendant  should  not  he  dis-     HANBuar 
chareed.     This  is  a  remedial  Act,  not  one  for  the  defendant,  but  for  the  ^* 

.  ,  MOOBK. 

pUuntiff,  in  whose  favour  a  special  clause  was  made.  If  all  this  strictness 
was  required  as  to  legal  evidence,  the  consequence  would  be,  as  my 
Brother  Crampton  has  stated,  that  before  you  could  get  a  person  to 
make  an  affidavit,  and  get  legal  evidence  of  the  whole  matter,  the 
creditor  would  be  cheated  of  his  demand.  Upon  the  whole  case  it 
appears  to  me  that  there  is  probable  cause  for  believing  that  the  defend- 
ant was  about  to  leave  the  country. 

Allow  the  cause  shewn  with  costs. 
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1841. 
Exeh^ofPleoi* 


Nw.23. 


FARREL   V.   DONNELLY. 

(Exchequer  of  Pleas.) 


In    d«bt   for    Debt,  by  landlord  affamst  tenant  on  the  15  G.  2,  c.  8,  s.  9,  Jr.,  for 

doablerentnn-     ,     , ,  .  .  .  ,  ... 

der  the  16  O.   double  rent,  for  not  giving  up  the  possession  of  certain  premises  pursuant 

3,  c.  8,1.9,  Jr.,  ^Q  n  notice  to  quit  served  by  the  tenant.     The  declaration  did  not  aver 

for  not  giving  ^  •'    ^  ^ 

up    possession  the  notice  to  have  been  in  writing.     Demurrer  and  joinder. 

pnrsnuit  to  the 

tenant's  notice 

to  quit,  the  de-        Mr.  SprouUf  for  the  demurrer. — The  notice  is  not  stated  to  be  in 

aver  the  notice   writing  in  the  English  precedents^  a  literal   adherence   to   which  has 

to  have  been    obviously  misled  the  pleader  here.     Under  the  English  statute  of  the 

11  Cr.  2,  c.  19)  8.  18,  a  parol  notice  is  sufficient  (a);  but  a  notice  in 

writing  is  necessary  by  the  express  words  of  the  15  Cr.  2,  c.  8,  s.  9»  the 

analogous  Irish  Act. 

The  case  was  not  argued  for  the  plaintiff. 

Per  Curiam. 

The  declaration  is  clearly  bad  for  the  reason  assigned.     Therefore,^- 

Allow  the  demurrer  and  judgment  for  the  defendant. 


The  plaintiff  was  subsequently  permitted  to  amend  the  declaration  on 
payment  of  costs. 

(a)  See  Prec.  2  Chit.  PI.  496,  6th  ed. ;  and  see  Tinmmt  v.  Howiuon,  S  Bnrr.  IdOS ; 

S.  C.  1  W.  Bl.  633. 


^09. 29. 


Executors  of  SPENCE  v.  FINN. 


The  copy  of  a   Mb.  Brewster,  Q.  C.,  for  the  defendant,  moved  that  the  declaration 

JS^mnst^SSt   fi*«^  <>n  ^^^  ^^^^  ^"^^m    »«  ^^^ch  "  WiUiam  Ducket  Spence  and  Robert 

tary  from  the 

original  either  in  sound  or  sense. 
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Speuce  Knox,  executor*  of  the  Rev.  Robert  Spence,  deceased/'  were  M.  T.  1841. 
plaintiffs,  might  be  set  aside ;  and  also  applied  for  the  costs  of  the  ^fcA^ofPUw. 
motion. 

There  was  a  cross  motion  on  the  part  of  the  plaintiffs,  that  the  appear- 
ance entered  for  the  defendant  at  the  suit  of  "  William  Duckett,  and 
Robert  Spence  Knox,  executors  of  the  Rev.  Robert  Spence,"  should  be 
amended  in  accordance  with  the  writ  of  capias  ad  resp.  issued  in  this 
cause,  by  naming  the  said  plaintiffs  correctly. 

This  was  an  action  of  covenant,  commenced  by  William  Duckett 
Spence  and  Robert  Spence  Knox,  as  the  executors  of  the  Rev.  Robert 
Spence  deceased.  In  the  capias  ad  resp.  the  names  of  both  plaintiffs 
were  stated  correctly,  but  in  the  copy  of  the  writ  served  on  the  defendaoty 
the  first  plaintiff"  was  called  William  Ducket  instead  of  William  Ducket 
Spence,  On  the  10th  November  the  defendant's  Attorney  entered  an 
appearance  at  the  suit  of  the  plaintiff's  as  named  in  the  copy  of  the  writ* 
On  the  1 2th,  the  plaintiffs'  Attorney  served  a  notice  on  the  Attorney  for 
the  defendant,  stating  that  the  name  of  a  wrong  plaintiff  had  been  inserted 
in  the  appearance,  and  requiring  him  to  enter  a  proper  appearance  for  the 
defendant,  describing  the  plaintiffs  as  named  in  the  notice,  which  was 
entitled  in  conformity  with  the  writ  of  capias ;  and  apprising  him  that 
unless  a  proper  appearance  were  entered  for  the  defendant  in  compliance 
with  the  terms  of  that  notice,  a  parliamentary  appearance  would  be  entered 
for  him  on  the  Monday  following  (the  15th).  On  the  last  meDtion«dday 
the  defendant's  Attorney  served  a  notice  in  reply,  insisting  on  the  regu-^ 
larity  of  the  appearance,  inasmuch  as  the  plaintiffs'  names  were  therein 
stated  in  strict  accordance  with  the  copy  of  the  writ  served  on  the  de* 
fendant.  On  the  same  day  a  declaration  was  filed,  in  which  the  pUintiffs 
were  described  as  **  William  Ducket  Spence  and  Robert  Spence  Knox, 
executors,"  &c.,  as  in  the  writ.  On  the  20th  November,  the  defendant 
served  notice  of  the  motion  tb  set  aside  the  declaration ;  and  on  the 
23rd  the  plaintiff  served  notice  of  the  cross-motion  to  amend  the 
appearance. 

Mr.  Molyneux  and  Mr.  James,  for  the  plaintiffs,  cited  Barman  v. 
Nixon  (o) ;  Baker  v.  Neaver  {h)  ;  Gamer  v.  Weller  (c)  ;  Gardiner  v. 
Walker  (d)  ;  Sellon's  Prac,  94  ;  and  contended  that  the  provisions  of 
the  43  G.  3,  c.  53,  ss.  3  &  6,  /r.,  were  intended  to  apply  to  parliamentary 
appearances  only.  In  England,  it  is  true,  amendments  have  not  been  re- 
cently allowed  in  writs,  unless  to  save  the  Statute  of  Limitations,  or  where 
there  is  merely  a  clerical  error ;  but  the  decisions  there  having  turned 

(a)  Ridg.  L.  &  S.  183*  (b)  1  C.  &  M.  112. 

(c)  11  Moore,  468.  {d)  3  Anstr.  935. 
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M.  T.  1841.  up^n  ^b®  construction  of  the  Uniformity  of  Process  Act  (2  FF.4»  c.  39% 
Each^fPleas.  are  not  authorities  in  this  country.  The  defendant  does  not  pretend  that 
Ejteetitan  t/  he  has  been  misled  by  the  omission  complained  of  in  the  copy  of  this 
writ. 


SPENCB 
FINN. 


Mr.  Brewster^  Q.  €.»  for  the  defendant* — This  question  arises  on  the 
43  O.  3,  c.  53 ;  and  the  case  of  Harmon  y.  Nixon  (a),  the  only  Iri^ 
case  cited,  was  decided  several  years  before  that  Act  was  passed. 
The  argument  on  the  other  side  must  be  pressed  to  thb  extent,  that 
in  no  case  is  it  necessary  to  serve  a  correct  copy  of  the  cafiiu*  If 
the  variance  in  this  case  be  considered  immaterial  and  the  copy  deemed 
sufficient,  the  very  same  principle  would  apply  to  a  case  where  the 
pUuntiffs,  instead  of  being  called  by  their  proper  names,  as  in  the 
writ,  are  described  in  the  copy  as  <<  John  Doe  and  Richard  Roe."  In 
B^ifield  V.  Street  (6),  it  is  said  the  Court  has  power  to  amend  a  writ, 
because  it  is  the  act  of  the  Court,  and  the  record  is  in  their  own  custody ; 
but  that  it  cannot  amend  the  copy  which  is  the  act  of  the  party  over 
which  the  Court  has  no  controul. — [Chief  Baron.  There  is  a  still 
stronger  case  in  the  same  book — Nicol  v.  Bo^ftie  (c).] — Yes,  it  is  there 
laid  down  that  the  copy  is  insufficient,  whether  the  alteration  be  in  a 
material  point  or  not. 


Bradt,  C.  B. 

The  Englbh  decinons  proceed  upon  the  ground  that  the  Act  of  Par- 
liament there,  in  requiring  service  of  a  copy  of  the  writ,  requires  that  copy 
to  be  a  true  one ;  and  in  this  respect  they  furnish  a  principle  directly 
applicable  to  the  construction  of  the  Irish  Act  {d).  Now,  it  b  impossible 
to  hold  the  copy  in  this  case  to  be  a  true  copy  of  the  writ,  the  surname 
of  one  of  the  pUuntiffs  being  omitted.  In  addition  to  the  two  cases  in 
10  Bingham^  already  adverted  to,  there  is  another  in  1  Ad*  Sf  EL  which 
is,  if  possible,  stronger  than  either  of  them, — I  allude  to  the  case  of 
Bodgkimon  v.  Hodgkinson  {e\  where  Lord  Denman  says  that  it  is  as 
good  a  rule  as  can  be  laid  down  upon  the  subject,  to  hold  that  it  is  a 
variance  if  either  the  sound  or  the  sense  be  altered.  In  these  cases  the 
Courts  have  gone  to  the  very  verge  of  strictness,  which  it  is  unnecessary 
for  us  to  do  in  the  decision  of  the  present  case. 

Pennefatheb,  B. 

It  is  better  to  adhere  to  the  strict  terms  of  the  Act  of  Pariiament 
than  allow  it  to  be  frittered  away  by  nice  distinctions  in  every  case 

(a)  Bidg.  L.  &  S.  183.  {b)  10  Bing.  27. 

(A)  p.  339.  {d)  43  G.  3,  c.  53. 

(e)  1  Ad.  &.  £1.  633. 
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where  a  variance  in  the  copy  of  a  writ  occurs ;  especially  when  we  find 
that  so  much  strictness  has  been  observed  by  the  Courts  in  England.  It 
would  otherwise  be  impossible  to  draw  the  line  ; — for  if  the  omission  of 
the  surname  of  one  of  the  plaintiffs  be  deemed  immaterial,  and  the 
variance  overlooked  in  this  instance,  the  same  principle  will  apply  to 
the  extreme  case  put  by  Mr.  Brewster  in  the  argument,  namely,  where 
the  fictitious  names  of  '<  John  Doe  and  Richard  Roe "  are  substituted 
in  the  copy  for  the  real  names  of  the  parties  in  the  writ ;  and  yet  in  the 
latter  case,  it  would  be  a  proposition  startling  to  common  sense,  to  hold 
such  a  document  to  be  a  true  copy  of  the  writ.  It  is,  therefore,  better 
to  adopt  a  general  rule, — and  to  hold  that  where  either  the  sound  or 
sense  is  altered,  the  variance  is  fatal. 


M.  T.  1841. 

Exch,(^ Pleas. 

' ^— / 

ExectOorsof 

8PENCE 

V. 

FINN. 


Richards,  B.,  concurred.* 

An  order  was  made  in  the  following  terms  by  consent : — 

It  is  ordered  by  the  Court  that  the  defendant's  appearance  be 
amended  by  stating  one  of  the  executor's  names  there  as  in  Wil- 
Uam  Ducket  Spence  instead  of  William  Ducket ;  the  plaintiffs' 
declaration  to  stand,  and  plaintiffs  to  begin  their  rules  to  plead 
anew  ;  plaintiffs  to  pay  to  defendant  the  costs  of  one  motion,  to 
be  taxed  with  all  the  documents  of  both  motions. 

*  Foster,  6.,  was  absent 
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mary  Term.  SAME  V.  SAME. 

Jan.  18. 

Whereajndg-    Mb.  Fitzoibbon,  Q.  C,  for  the  plaintiff;  moved  that  the  satisfaction 

ment  has  been 

satisfied  under   entered  on  the  rolls  of  the  judgments  in  these  causes,  might  be  expunged, 

Atto*"*°frii°-  *°^  ^^*'  ^^®  warrants  of  Attorney  upon  which  such  satbfactions  were 

dolently  or  im-  entered,  might  be  delivered  up  to  be  cancelled  ;  and  also  for  the  costs  of 

^rd%nd^the  the  motion. 

facte  upon  Xhe  case  had  been  previously  before  the  Chief  Baron  in  Chamber,  and 

rant  is  im-  had  been  directed  by  his  Lordship  to  stand  over,  with  liberty  to  file 

l>eaohed,   are  further  affidavits  for  the  purpose  of  bringing  the  facts  more  fully  before 

out  by   the  the  Court.      Several  long  and  conflicting  affidavits  were  filed  on  both 

affidavite,    the  .  i 

Conrtwin,up-  8»<*«^ 

on  motion,  set  The  first  judgment  was  entered  in  Easter  Term  1828,  for  the  principal 

faction  entered  8"^!  of  £540;  and  the  second  in  Trinity  Term  1831,  for  the  principal 
^thoSit  direct-  *"*"  ^^  ^^'  ^^  app«*red  that  the  defendant  being  indebted  to  his  uncle, 
ing  an  issue  or  the  late  General  Freeman,  executed  two  bonds  and  warrants  of  attorney 
case  tof be  tried  ^P^°  which  the  judgments  in  these  cases  were  respectively  entered.  The 
by  a  Jury.  plaintiff  and  defendant  were  brother  and  sister,  and  General  Freeman,  who 
died  in  1834,  by  his  will  devised  his  real  and  personal  estates  to  the 
plaintiff,  his  niece,  whom  he  abo  appointed  his  executrix. 

The  plaintiff  in  her  affidavit,  amongst  other  matters,  stated,  that  not 
being  in  immediate  want  of  money  and  being  unwilling  to  inconvenience 
her  brother,  she  did  not  apply  to  him  for  payment  either  of  the  principal 
or  interest  of  the  sums  secured  bv  the  judgments,  for  several  years  after 
her  uncle's  death ;  but  that  latterly  being  much  distressed  and  in  want  of 
money,  she  was  obliged  in  consequence  of  the  repeated  refusals  of  the 
defendant  to  comply  with  her  applications  for  payment,  to  instruct  her 
Attorney  to  take  the  necessary  steps  for  enforcing  payment  of  the 
judgments,  which  were  accordingly  revived  in   Michaelmas  Term  last. 
That  on  the  7th   December   1841,   W.  Phillips,   the   son-in-law  and 
Attorney  of  the  defendant,  called  on  her  at  her  lodgings  in  Dublin,  and 
proposed  that  she  should  take  an  annuity  of  £30  for  her  life,  to  be 
secured  on  the  estate  of  the  defendant,  as  an  equivalent  for  her  demand 
on  foot  of  said  judgments ;  that  deponent,  in  reply,  said  she  would  consult 
her  Attorney  and  consider  of  the  matter,  but  declined  then  to  give  m, 
decided  answer  to  such  proposal.      That  on  the  9th  December,  Phillips 
again  called,  accompained,  on  that  occasion,  by  J.  F.  Nultall,  the  son  of 
the  defendant,  and  produced  papers  which  he  said  were  to  secure  the 
annuity  he  had  proposed  on  his  previous  visit,  and  required  her  to  sign  them. 
That  deponent  objected  to  sign  any  paper  unless  first  approved  of  by  Mr. 
Blennerhasset,  her  Attorney,  in  whom  she  stated  she  reposed  implicit 
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confideDce.  That  Phillips  yehemently  objected  to  her  Attorney  seeing  H.  T.  1842. 
the  papers,  and  pressed  her  to  sign  them,  as  being  entirely  for  her  benefit,  Exch.(^PU<u. 
and  designed  to  secure  her  a  provision ;  and  intimating  that  if  she  con* 
tinned  her  proceedings,  or  resorted  to  her  Attorney,  she  never  would  get 
a  shilling  of  her  demand,  as  other  creditors  would  come  in  before  her. 
That  Phillips,  on  the  same  occasion,  also  threatened  her  with  a  bill  which 
he  stated  was  prepared  and  in  readiness  to  be  61ed  against  her ; — and  that 
J.  F.  Nuttall  joined  in  urging  her  to  sign  the  papers,  and  in  threatening 
her  with  the  consequences  of  a  refusal.  The  plaintiff  further  stated,  that 
being  in  great  distress,  and  fearing  that  she  would  lose  the  whole  of  her 
demand,  which  formed  her  only  property  and  her  sole  means  of  subsistence, 
and  being,  moreover,  old  and  nervous,  ignorant  of  business  and  fearful  of 
being  involved  in  litigation,  she  was  at  length  induced  by  the  threats  of 
Phillips  and  her  nephew,  and  the  urgency  of  their  solicitations,  to  sign  the 
papers,  which  she  did,  believing  them  to  be  for  the  purpose  of  securing 
the  annuity.  The  plaintiff  further  stated,  that  it  formed  part  of  the  agree- 
ment that  she  was  to  receive  a  sum  of  £40  in  hand  in  addition  to  the  annuity. 
That  on  a  subsequent  day  (the  14th  December),  J.  F.  Nuttall  again 
called  upon  the  plaintiff,  and  presented  to  her  a  paper  which  he  alleged  to 
be  the  draft  of  an  annuity  deed,  and  upon  which  he  required  her  to  en- 
dorse her  approval ;  that  she  declined  to  write  any  thing  on  the  paper 
before  shewing  it  to  her  Attorney,  and  requested  it  might  be  left  with  her 
for  that  purpose,  but  that  the  said  J.  F.  Nuttall  refused  to  comply  with 
her  request. 

It  appeared  that  the  papers  which  the  plaintiff  had  executed  under  the 
circumstances  above  detailed,  were  the  warrants  upon  which  satisfaction 
had  been  entered  on  the  judgments  in  these  cases. 

The  defendant's  affidavit  stated,  that  in  the  year  1828,  he  the  defendant 
being  indebted  to  his  uncle,  the  late  General  Freeman,  executed  to  him 
the  bonds  and  warrants  upon  which  the  judgments  in  these  cases  had  been 
entered ;  that  General  Freeman's  object  in  obtaining  these  judgments  was 
to  protect  and  preserve  his  (the  defendant's)  property  for  his  family ;  and 
that  it  never  was  General  Freeman's  intention  to  make  the  defendant  pay 
the  sums  secured  by  the  judgments.  The  defendant,  by  his  affidavit, 
further  charged  that  the  plaintiff  was  well  aware  that  such  had  been  the 
object  and  intention  of  the  testator.  That  plaintiff  had  frequently 
promised  to  deliver  up  the  bonds  to  be  cancelled.  That  no  payment  had 
ever  been  made  on  foot  either  of  the  bonds  or  judgments ;  and  that  no 
demand  of  payment  had  been  made  by  the  plaintiff  until  about  a  year 
ago — to  which  demand  he  admitted  he  returned  no  answer,  believing  it 
to  have  been  made  at  the  instigation  of  the  plaintiff's  sister  and  the  sons 
of  the  latter,  by  whose  advice  the  defendant  charged  the  plaintiff  had  in- 
stituted the  proceedings  on  foot  of  the  judgments. 

Affidavits  were  also  made  by  W.  Phillips  and  J.  F.  Nuttall,  denying 

3  B 
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H.  T.  1842.  the  truth  df  most  of  the  sUtements  in  the  plaintiff's  affidavit  of  what  had 
Exch,  of  Pleat,  occurred  at  the  various  interviews  preceding  the  execution  of  the  warrants 
of  attorney.  It  appeared  from  their  account  of  the  transaction,  that  a 
series  of  negociations,  commencing  on  the  24th  November,  had  been 
carried  on  with  the  plaintiff,  which  terminated  in  a  distinct  agreement  that 
the  judgments  should  be  satisfied  ;  that  Mr.  Blennerhasset's  costs  of 
reviving  the  judgments  should  be  paid ;  and  that  the  plaintiff  should  receive 
an  annuity  of  £30  for  life,  secured  by  a  deed  to  be  executed  by  the  defen- 
dant and  his  sons,  J.  F.  and  G.  W.  Nuttall ;  and  that  it  was  also  agreed 
that  a  sum  of  £40  should  be  advanced  to  the  plaintiff  for  her  present  exi- 
gencies. They  further  staled  that  the  plaintiff,  in  presence  of  a  witness, 
executed  the  warrants  without  hesitation  or  compulsion,  Mr.  Phillips 
having  previously  read  them  over  to  her,  and  fully  explained  their  nature 
and  effect ;  and  denied  that  he  represented  the  papers  as  intended  to 
secure  the  annuity,  or  that  they  had  made  use  of  the  means  to  procure 
her  signature  attributed  to  them  by  the  plaintiff.  They  admitted,  however, 
that  previously  to  the  execution  of  the  warrants,  the  plaintiff  expressed  a 
wish  that  the  papers  should  be  left  with  her  until  the  next  morning,  in 
order  that  she  might  shew  them  to  her  Attorney ;  that  J.  F.  Nuttall 
thereupon  observed  that  <<  it  was  strange  that  Mr.  Blennerhasset  had  not 
"  before  then  called  upon  her ;  that  he  (J.  F.  Nuttall)  was  satisfied  that 
"  Mr.  Blennerhasset  was  really  the  Attorney  of  her  (the  plaintiff's)  sister ; 
"  and  that  from  the  hostility  already  manifested  to  the  defendant  in  that 
<<  quarter,  any  interference  on  the  part  of  the  plaintiff's  sister,  or  her  sons, 
<<  or  their  Attorney,  would  only  tend  to  break  off  the  amicable  arrange- 
<*  ment  already  entered  into  ;"  that  thereupon  the  plaintiff  sat  down  and 
deliberately  signed  the  papers. 

Mr.  Phillips  further  deposed  that  he  consented  to  act  gratuitously  in 
bringing  about  an  arrangement  between  the  parties;  and  that  it  was  not 
from  any  wish  to  conceal  the  proceedings  from  the  plaintiff's  Attorney, 
that  he  acted  without  his  intervention  ;  but  that  deponent  did  so  at  the 
express  desire  and  request  of  the  plaintiff,  who,  seeing  that  the  costs  were 
to  come  out  of  the  defendant's  pocket,  and  that  he,  the  deponent,  was  not 
to  receive  any  remuneration,  was  desirous  to  save  every  expense  that 
could  possibly  be  avoided.  It  was  further  stated,  that  it  was  clearly  under- 
stood throughout  the  negociations  that  the  judgments  were  to  be  satisfied, 
as  the  first  step  towards  an  amicable  arrangement ;  and  it  was  added,  that 
a  draft  of  the  annuity  deed  was  prepared  and  laid  before  Counsel,  with 
instructions  to  peruse  and  settle  it  on  behalf  of  all  parties ;  that  the  deed 
having  been  approved  of  by  Counsel,  had  been  executed  by  the  defendant 
and  his  sons,  but  had  not  been  tendered  to  the  plaintiff  for  execution,  in 
consequence  of  the  present  proceedings. 

The  deed  (which  was  produced  by  the  direction  of  the  Court  upon  the 
motion)  contained  a  covenant  by  the  defendant  and  his  sons  for  the 
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payment  of  the  annuity,  but  did  not  bind  the  real  estate  of  the  grantors;  H.  T.  1842. 
it  abo  contained  a  proviso  against  alienation  by  the  grantee,  on  pain  of  Bjcch^of  Pleat. 
forfeiting  the  annuity. 

In  a  further  affidavit  made  by  the  plaintiff,  she  denied  that  General 
Freeman's  object  in  obtaining  the  judgments  against  the  defendant  was  to 
protect  his  property,  as  alleged  by  the  latter,  but  that  on  the  contrary  she 
believed  the  said  General  Freeman  never  had  any  intention  of  giving  up 
the  debt  secured  by  the  said  judgments,  in  corroboration  of  which  she 
entered  into  a  detail  of  a  variety  of  matters  connected  with  the  private 
history  and  affairs  of  the  deceased. 


Mr.  FitzgibboHy  Q.  C,  for  the  plaintiff. — There  is  no  substantial  dis- 
tinction between  a  warrant  to  enter,  and  a  warrant  to  satisfy  a  judgment. 
The  same  principle  which  gives  the  Court  jurisdiction  in  the  one  case 
gives  them  jurisdiction  in  the  other,  and  warrants  of  attorney  to  enter  up 
judgments  have  been  frequently  set  aside  on  the  ground  of  fraud  and 
misrepresentation :  Duncan  v.  Thomas  (a) ;  Doe  dem.  Locke  v.  Frank* 
lin  (b)  ;  Harrod  v.  Benton  (c)  ;  Martin  v.  Martin  {d).  The  Common 
Law  Courts  have  ever  exercised  an  equitable  jurisdiction  over  their  own 
judgments  and  process,  and  if  necessary  will  direct  an  issue ;  Cox  v. 
Rodbard  {e) ;  Cooke  v.  Jones  (f) ;  FeU  v.  Riley  (g) ;  Anonymous  (h). 
With  respect  to  the  annuity  deed,  it  cannot  be  taken  into  account ;  it  is 
not  such  a  security  as  the  plaintiff  under  the  circumstances  was  entitled 
to  ;  and  it  was,  in  all  probability,  executed  by  the  defendant  and  his  sons 
since  the  service  of  the  notice,  and  for  the  purposes  of  this  motion. — 
[RiCHABDS,  B.  That  seems  by  no  means  improbable.] — The  case  of 
Bateman  v.  Ramsay  (t)  is  an  authority  that  sustains  this  motion,  and  the 
Court  of  Common  Pleas  there  set  aside  a  warrant  of  attorney  to  satisfy  a 
judgment)  as  having  been  improperly  obtained. 

Mr.  HatcheUi  Q.  C,  and  Mr.  Butt,  contra, — This  application  is  not 
sustainable  either  on  principle  or  precedent.  The  plaintiff  seeks  by  a 
summary  proceeding  to  obtain  that  relief  which  (if  entitled  to  at  all)  she 
can  only  obtain  by  filing  a  bill  in  a  Court  of  Equity.  This  Court  is 
called  on  to  overturn,  upon  motion,  a  family  arrangement  deliberately 
entered  into,  and  to  undo  the  plaintiff's  own  solemn  act.  With  contra- 
dictory affidavits,  and  conflicting  statements  on  both  sides,  the  Court  is 

(a)  1  Doug.  196.  (b)  7  Taunt.  9. 

(c)  8B.&C.217;  S.  C.  2  M.  &  Ryl.  130.  (d)  3B.&Ad.934. 

(e)  3  Twmt  74.  0  Cowp.  727. 
(g)  Ibid,  281. 

ik)  2  Ken.  294.    Aod  see  Hayes  v.  Harcy  1  H.  Bl.  664 ;  sed  vide  Gennar  v.  MacmahoHy 

cited  1  Sugd.  V.  &  P.  269,  10th  ed. 

(/)  1  Sausse  &  Sc.  470. 
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H.  T.  1842.  not  now  id  a  position  to  form  a  correct  opinion  upon  the  merits  of  the 
£aeh.  of  Pleas,  ^ase.  The  phuntiflF's  stetement  does  not  contain  either  a  fair  or  impartial 
account  of  the  transaction ;  and  eyen,  on  her  own  shewing,  it  is  mani- 
fest she  was  perfectly  satisfied  with  the  annnitj.  That  annuity  has 
heen  secured  hj  the  defendant's  deed ;  and  although  he  is  but  tenant  for 
life,  the  grant  has  been  corroborated  by  his  sons,  both  of  whom  hafe 
executed  the  deed.  As  a  preliminary  step  to  the  proposed  arrangement  it 
was  stipulated  that  the  judgments  should  he  satisfied  in  the  first  instance.^ 
[Richards,  B.  Even  supposing  this  to  have  heen  a  fair  and  reason- 
able arrangement  under  the  circumstances,  still  the  judgments  ought  not 
to  have  been  satisfied ;  but,  on  the  contrary,  ought  to  have  been  kept 
outstanding  as  a  security  for  the  payment  of  the  annuity.] — Id  strictness, 
perhaps,  that  is  the  course  which  ought  to  have  heen  adopted;  bntif 
there  he  any  question  as  to  the  sufficiency  or  form  of  the  security,  the 
defendant  is  willing  to  let  that  be  determined  either  by  a  reference  to 
Counsel  or  by  the  decision  of  the  Court. 

The  Court  will  not  upon  motion  make  an  order  to  set  aside  the 
satisfactions  entered  on  these  judgments,*-no  case  has  been  cited  on  the 
other  side  in  which  it  has  ever  been  done.  As  to  Bateman  v.  Rawh 
$ay  (a),  it  is  distbguishable,  for  there  the  warrant  was  a  perfect  nuUitj. 
But  it  has  been  contended,  that  the  Court  may  set  aside  a  warrant  to 
satisfy  a  judgment,  on  the  same  principle  that  it  exercises  its  jurisdiction 
over  a  warrant  to  enter  up  a  judgment.  There  is,  however,  a  wide 
difference  between  the  cases.  In  the  one,  the  Court  exercises  a  jadicial 
act,  and  in  entering  a  judgment,  the  form  of  the  entry  accordingly  is— 
**  It  is  considered  by  the  Court ;"  but  on  entering  satisfaction  on  the 
judgment  roll,  the  Court  exercises  no  judicial  act,  it  being  altogether 
the  act  of  the  party.  This  appears  from  the  form  of  the  entries  b 
3  Lord  Raymond. — [The  Court  here  intimated  that  they  had  inspected 
the  judgment  rolls  in  these  cases,  from  which  it  appeared  that  a  judicial  act 
was  as  much  implied  in  the  entry  of  satisfaction  as  in  the  entry  of  the 
judgment.] — That  being  so,  it  must  be  admitted  that  the  ground  of  the 
distinction  which  has  been  suggested  is  not  tenable ;  but  the  cases  are 
distinguishable  upon  other  grounds.  In  the  first  pUce,  warrants  of 
attorney  to  enter  judgments  are  irrevocable,  but  all  others — ^indudii^,  of 
course,  warrants  to  satisfy  judgments — may  be  revoked.  This  distinction 
is  taken  in  I  Tidd^  550,  9th  ed.,  where  the  cases  are  collected.  Again, 
warrants  of  attorney  to  enter  judgments  have  been  regulated  by  Rules 
of  Court,*  and  by  a  recent  Act  of  Parliament,!  guarding  their  execution 
by  certain  formalities ;  but  similar  restrictions  have  not  been  imposed 


(a)  Sausse  8c  Sc.  470. 

•  See  the  S8th  General  Rule,  Yeo,  N.  B.  66;  Moore  &  Lowry,  2r«. 

t  3  &  4  VSc.  c.  105,  88. 10  &  11. 
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upon  the  execution  of  warrants  to  enter  satisfaction.     In  consequence  of  H.  T.  1842. 

the  conflicting  statements  in  this  case,  independentlj  of  any  question  as  ^^^ch.  of  Pleat. 
to  the  jurisdiction^  the  Court  would  not  interpose  without  directing  an      huttajli* 
issue — a  course  which  would  entail  a  ruinous  expense  upon  both  parties.  ^* 


nUTTAIX* 


Mr.  EoUestan  in  reply. 

Bbadt,  C.  B. 

The  argument  of  this  case  has  occupied  much  of  the  public  time,  but 
I  will  not  say  that  it  has  done  so  either  unnecessarily  or  improperly, 
inasmuch  as  it  invoWes  a  question — ^important  as  regards  the  jurisdiction 
of  the  Court — of  some  importance  in  amount  as  regards  the  persons 
litigating-^-and  important  as  regards  the  professional  character  of  one  of 
the  parties  concerned.  When  the  case  originally  came  before  me  in 
Chamber,  I  felt  it  to  be  one  involying  all  these  considerations,  and  there- 
fore suggested  the  propriety  of  letting  the  case  stand  for  the  full  Court ; 
and  in  order  to  have  all  the  facts  brought  before  us,  I  gave  permission  to 
have  supplemental  affidavits  filed. 

It  has  been  strongly  urged  on  the  part  of  the  defendant,  that  the 
Court  has  not  jurisdiction  to  make  such  an  order  as  is  sought  for  by  the 
plaintiflf;  and  for  a  considerable  time  I  was  anxious  to  discover  some 
authority  on  which  to  rest  in  making  the  order,  as  on  principle  I  could 
see  no  dbtinction  between  the  case  of  a  warrant  of  attorney  to  enter  a 
judgment,  and  a  warrant  of  attorney  to  satisfy  a  judgment  already 
entered.  On  examining  the  judgment-roll,  and  the  forms  of  the  entry 
of  the  judgment,  as  well  as  of  the  entry  of  satisfaction,  I  find  that  in 
both  cases  there  is  an  act  of  the  Court.  The  act  in  the  one  case,  is  a 
judgment  of  the  Court  imposing  on  the  defendant  a  liability  to  a  certain 
demand ;  the  act  in  the  other  case,  is  in  like  manner  a  judgment  of  the 
Court  exonerating  him  from  that  demand ;  the  one  is  a  judgment  Jbr 
him,  the  other  is  a  judgment  against  him.  This  is  fully  borne  out  by 
the  case  of  Wilson  y.  Charlesworth  (a),  which  I  discovered  in  the  course 
of  the  argument,  and  which  I  look  on  as  an  express  authority  for  an 
exercise  of  the  jurisdiction  sought  for.  In  that  case  the  Court  treat  the 
entry  of  satisfaction  as  a  judgment,  and  expressly  designate  it  as  such. 
On  principle  then,  as  well  as  on  authority, — the  authority  of  the  case  I 
have  just  referred  to,  and  that  of  Bateman  v.  Ratnsay^  reported  in 
Sausse  v.  Scully  (b)^ — I  am  fully  satisfied  we  have  jurisdiction  to  deal 
with  this  judgment  which  the  Court  has  been  made  to  pronounce  (I  say 
emphatically,  made  to  pronounce),  and  to  set  such  judgment  aside  if  it 
has  been  obtained  on  fraudulent  or  improper  grounds.  It  would  be 
firaught  with  most  mischievous  and  dangerous  consequences  if  we  had  not 


(a)  1  Barnard.  K.  B.  Bep.  320. 


(*)  p.  470. 
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such  jurisdiction,  and  if  the  evil  that  might  be  committed  in  the  case  of 
a  forged  warrant  of  attorney  to  enter  up  satisfaction,  as  in  the  case  in 
Bamardiston's  Reports,  could  not  be  remedied  save  by  the  tedious  and 
expensive  process  of  an  equity  suit. 

Having,  therefore,  full  jurisdiction  to  deal  with  this  judgment,  the 
question  arises — Is  this  case  one  in  which  we  ought  to  exercise  it  ?  The 
ground  of  Miss  Nuttall's  complaint  is,  that  she  was  induced  to  execute 
these  warrants  by  misrepresentations,  and  without  having  received  any 
equivalent  for  doing  so ;  and  without  having  had  the  assistance  of  the 
advice  of  her  Attorney. 

In  regard  to  warrants  to  enter  judgment,  there  are  rules  of  Court,  and 
an  Act  of  Parliament,  which  in  many  cases  require  the  presence  of  an 
Attorney  on  behalf  of  the  executing  party  at  the  time  of  execution. 
Although  this  may  not  be  one  of  the  cases  to  which  the  rule  applies, 
it  is  a  circumstance  not  to  be  lost  sight  of,  that  this  lady  requested 
the  interposition  even  of  a  day,  or  a  night,  in  order  that  she  might  have 
an  opportunity  of  submitting  these  documents  to  the  gentleman  who  had 
been  acting  as  her  Attorney,  and  who  was  known  to  have  been  so  by  the 
parties  pressing  her  to  execute  the  warrants :  but  the  request  was  re- 
fused. Now,  it  was  the  bounden  duty  both  of  Mr.  Phillips,  and  of  Mr. 
J.  F.  Nuttall  to  have  acceded  to  such  a  request.  Considering  the  peculiar 
situation  in  which  the  former  stood,  so  far  from  opposing  such  a  request, 
be  should  at  once  have  agreed  to  it,  or  even  of  his  own  accord  have 
suggested  to  thb  lady  the  propriety  of  consulting  her  Attorney.  With 
respect  to  Nuttall,  the  reasons  assigned  by  him  on  that  occasion  for  the 
immediate  execution  of  the  warrants,  demonstrate  that  he  knew  the 
character  of  this  old  lady  to  be  such,  and  the  situation  of  her  affairs  to 
be  such,  that  she  might  easily  be  swayed  by  the  advice  and  influence  of 
those  about  her  at  the  time. 

I  do  not  think,  therefore,  that  satisfictory  reasons  have  been  given 
for  withholding  from  this  lady  an  opportunity  of  communicating  with  her 
Attorney.  However,  if  I  was  satisfled  that  she  knew  her  rights,  and 
that  knowing  them  she  had  entered  into  this  arrangement  with  a  view  of 
conferring  a  beneflt  on  these  parties,  I  should  be  slow  to  disturb  it, 
even  though  that  arrangement  had  perhaps  been  carried  into  effect  by 
means  of  some  little  pressure,  or  even  though  the  annuity  deed  had  been 
executed  after  the  service  of  the  notice  of  this  motion.  But,  under  the 
circumstances  of  thb  case,  can  we  be  satisfied  that  the  arrangement  put 
forward  by  the  defendant  was  really  the  arrangement  into  which  this  lady 
intended  to  enter  ? 

It  is  stated  that  Mr.  Nuttall,  the  defendant,  is  tenant  for  life,  and  it 
is  not  stated  whether  his  sons  who  join  him  in  the  annuity  deed  have  any 
interest  in  the  property  or  not.  There  can  scarcely  be  a  doubt,  but  that 
when  they  proposed  to  join  their  father  in  executing  the  deed,  the  plaintiff* 
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believed  and  was  under  the  impression  that  they  were  to  join  in  securing 
the  annuity  on  their  own  property.  But  the  deed  is  not  so  framed — it  is 
not  stated  whether  the  sons  had  any  estate,  and  the  only  security  into 
which  they  enter  is,  by  joining  in  a  personal  covenant  for  the  payment 
of  the  annuity.  Again,  this  deed  contains  a  covenant  on  the  part  of  this 
lady  against  alienation,  on  pain  of  forfeiture, — a  covenant  or  clause  reason- 
able and  proper  enough,  perhaps,  when  the  annuity  proceeds  from  the 
bounty  of  the  grantor,  but  quite  out  of  place  in  a  deed  of  this  descrip- 
tion, where  the  grantor  receives  a  quid  pro  quo  from  the  grantee,  and 
where  a  benefit  is  given  for  a  benefit  received. 

It  is  therefore  idle  to  say,  that  this  deed  was  settled  by  Counsel  on 
behalf  of  all  parties.  I  take  it  for  granted  that  it  was  settled  by  Counsel 
according  to  the  instructions  furnished  by  the  Attorney — but  certainly  it 
is  not  such  a  deed  as  the  plaintiff  would  have  been  entitled  to,  according 
to  the  arrangement  stated  even  by  the  parties  themselves.  I  am  not  at 
all  satisfied  then,  that  the  annuity  has  been  secured  in  the  way  in  which 
this  lady  intended  it  should  be  ;  and  being  of  opinion  that  the  warrants 
of  attorney  were  obtained  prematurely,  or  at  all  events  acted  upon 
prematurely,  and  before  any  equivalent  had  been  secured  to  the  plaintiff 
for  the  judgments  she  had  against  the  defendants, — and,  moreover,  not 
being  at  all  satisfied  that  the  plaintiff  was  not  coerced  into  this  arrange- 
ment by  the  menace  of  a  bill  being  filed  against  her  in  the  event  of  her 
refusal, — I  am  clearly  of  opinion  that  the  satisfaction  entered  on  the 
rolb  of  th^se  judgments  should  be  set  aside  with  costs. 


H.  T.  1842. 
Each,  of  Pleat. 


RiCHABDS,  B. 

I  concur  in  opinion  with  the  Chief  Baron,  that  the  Court  has  jurisdic- 
tion to  interfere  where  a  vacate  has  been  entered  upon  the  judgment 
roll  by  means  of  a  warrant  of  attorney  improperly  obtained.  With 
respect  to  this  particular  case,  if  the  matter  was  not  quite  clear  and  plain 
upon  the  affidavits,  it  would  be  our  duty  to  have  it  inquired  into  by  a 
Jury ;  but  if  we  find  upon  the  admissions  of  the  parties  themselves,  and 
the  facts  which  are  not  in  controversy  between  them,  that  these  warrants 
of  Attorney  were  improperly  obtained,  I  think  the  Court  has  power  to 
determine  the  question  without  the  intervention  of  a  Jury,  and  I  do  not 
see  the  necessity  of  subjecting  the  parties  to  the  expense  of  ulterior  pro- 
ceedings, by  sending  the  question  to  be  tried  on  an  issue  (a).  Now  I  will 
take  Mr.  Phillips's  own  account  of  the  transaction, — and  although  I  think 
it  but  fair  to  that  gentleman  to  state  my  belief  that  he  acted  rather  from 
mistake  than  from  any  improper  motive, — yet  it  is  impossible  not  to  see 
that  this  unfortunate  lady  (admittedly  in  a  state  of  utter  destitution)  was, 
throughout  the  entire  of  these  negociations,  in  the  power  of  her  oppo- 
nents. 

(a)  VuU  weeper  Lord  Tenterden,  in  Harrod  v.  Benton,  8  B.  &  C.  319. 
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His  Lordship  here  entered  into  a  minute  examination  of  the  particalar 
facts  of  the  case  as  sUted  in  the  affidavits,  and  concluded  by  expressing 
his  opinion  that  the  satisfactions  ought  to  be  set  aside. 

Lefroy,  B. 

I  concur  in  the  judgments  pronounced  by  the  other  Members  of  the 
Court,  and  I  should  not  consider  it  necessary  to  add  any  thing  to  whal 
has  been  already  said,  were  this  not  a  case  of  much  novelty,  and  one 
which  involves  a  question  of  considerable  importance  with  respect  to  the 
jurisdiction  of  the  Court.  I  am  of  opinion  that  the  case  has  been 
properly  brought  before  this  Court  at  the  Law  side,  for  th^re  alone  can 
that  complete  relief  be  administered  to  which  the  party  is  entitled ;  for 
on  the  Equity  side  of  this  Court,  or  in  Chancery,  the  Court  could  not 
remit  the  parties  to  their  original  rights,  or  set  up  the  judgments  whidi 
have  been  satisBed. 

The  case  which  has  been  discovered  by  the  industry  and  research  of 
the  Lord  Chief  Baron,  b  a  direct  authority  that  the  Court  has  the  same 
jurisdiction  in  the  case  of  a  warrant  to  satisfy,  that  it  has  in  the  case  of  a 
warrant  to  enter  up  a  judgment ;  and  in  regard  to  the  latter,  the  cases 
cited  by  the  plaintiff's   Counsel  distinctly  shew  that  when  such  warrants 
have  been  obtained  by  fraud  or  imposition,  the  Court  will  immediately 
act,  and  set  the  judgments  aside.   The  case  cited  by  the  Chief  Baron  was 
the  case  of  a  forged  warrant,  but  a  warrant  of  attorney  obtained  by  fraud 
is  as  much  a  nullity  as  if  the  warrant  were  forged.      The  question  in  the 
present  case  then  comes  to  this — must  these  warrants,  in  contemplation 
of  Uw,  be  considered  as  obtained  by  fraud  and  surprise,  and  therefore 
deemed  nullities?     I  think  they  must:  but  do  not,  however,  mean 
to  say  that  they  were  obtained  by  that  sort  of  moral  fraud  or  actual 
imposition  which  consists  in  wilfully  and  falsely  representing  a  thing  to  be 
what  it  is  not — as,  for  instance,  in  the  present  case,  representing  to  the 
plaintiff  that  these  papers  were  designed  to  secure  the  annuity ;  and 
indeed  I  do  not  found  my  opinion  so  much  upon  the  plaintiff's  affi* 
davits,  as  upon  the  affidavits  filed  on  the  part  of  the  defendant,  and  the 
Te$  ge$t€B  of  the  case,  upon  which  I  think  it  impossible  to  hold  that 
these  warrants  are  binding,  or  to  say  that  the  acts  done  in  pursuance  of 
them  ought  to  be  upheld.     What  are  the  circumstances  ?     The  leading 
one  is,  that  to  which  my  Brother  Richards  has  already  adverted,  namely, 
that  the  party  whom  it  is  sought  to  bind  by  these  warrants,  was  through- 
out  in  the  hands  of  her  adversary's  Attorney. 

It  is  obviods  that  at  one  period,  at  all  events,  this  lady  was  desirous  of 
having  the  assistance  of  Mr.  Blennerhasset,  her  own  Attorney.  Mr. 
Phillips  says  that  it  was  at  the  plaintiff's  request  that  Mr.  Blennerhasset 
was  not  called  in,  as  the  plaintiff  was  anxious  to  save  expense ;  but  that 
very  circumstance  imposed  on  Phillips  the  same  duty  that  would  have 
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devolved  on  Blennerhasset,  had  the  latter  been  actually  called  in  and 
acted  as  the  plaintiff's  Attorney. 

I  do  not  mean  to  impute  any  improper  design  to  Mr.  Phillips — but  the 
fact  of  this  lady  having  placed  herself  in  his  hands  (and  indeed  the  very 
circumstance  of  his  being  her  nephew  by  marriage),  cast  upon  him  the 
duty  and  obligation  of  protecting  her  rights.  But  how  were  they  pro- 
tected  ?  Not  only  were  the  warrants  executed,  but  the  judgments  them- 
selves were  satisBed  before  the  agreement  for  the  annuity  was  so  much 
as  reduced  to  writing.  It  is  said,  however,  that  she  was  "  satisfied  "  to 
execute  the  warrants ;  but  that,  in  my  mind,  only  serves  to  shew  her 
weakness  and  her  utter  incapacity  to  act  for  herself,  without  the  aid  and 
intervention  of  her  professional  adviser ;  and  does  it  not  also  shew,  on 
the  part  of  Phillips,  a  total  neglect  of  that  important  duty  which  devolved 
upon  him  as  the  plaintiff's  Attorney  ?  This  case  is  strongly  illustrative  of 
the  inconvenience  and  mischief  arising  from  the  same  Attorney  acting  as 
the  agent  of  both  parties,  and  forcibly  brings  to  mind  the  observations 
of  Lord  Redesdale  upon  that  subject,  in  the  case  of  Watt  v.  Grove  (a). 
See  the  inconvenience  resulting  from  it  here: — Mr.  Phillips  seems 
altogether  to  have  lost  sight  of  the  new  duties  he  undertook,  and  the 
new  relation  in  which  he  stood  to  the  plaintiff. — [His  Lordship  here  pro- 
ceeded to  comment  upon  other  parts  of  the  case.] — This  then  is  a  case 
in  which  the  entire  transaction  shews  that  this  lady  was  incompetent  to 
act  for  herself, — in  distress,  and  without  assistance,  or  rather  with  the 
semblance  of  assistance,  but  without  its  reality,  she  was  induced  to  resign 
her  all — to  give  up  her  only  means  of  subsistence, — without  at  the  time 
having  one  shilling  secured  to  her  as  a  compensation  for  the  claims  she 
conceded.  When  apprised  of  her  impradence,  she  quarrels  with  the 
arrangement,  and  losing  no  time,  she  on  the  earliest  opportunity  comes  to 
this  Court  for  redress — and  to  that  redress  I  think  she  is  entitled ;  for 
looking  to  all  the  facts  of  the  case,  and  to  the  defendant's  own  version  of 
them,  it  seems  clear  that  these  documents  must,  under  the  circumstances, 
be  deemed  to  have  been  obtained  by  fraud  and  surprise,  and  that  the  satis- 
faction entered  on  the  judgment  rolls  by  virtue  of  them,  must  consequently 
be  set  aside.* 


H.  T.  1842 
Exch.of  Pleat, 


Mr.  Fitzgihbon  applied  that  the  warrants  of  attorney  should  be  brought 
into  Court  in  order  that  they  might  be  cancelled. 

Bradt,  C.  B. 

The  authority  of  the  Court  to  dhrect  that  to  be  done  is  by  no  means  so 


(a)  3  Sch.  &  Lef.  492. 
*  Pennefather,  B.,  wai  absent. 
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H.  T.  1842.   clear ;  we  must  take  time  to  consider,  before  we  grant  that  part  of  the 
Efch.o/Pleaf.    application. 

NUTTALL 

^*  The  following  was  the  order  made : — 

It  is  ordered  by  the  Court,  that  the  satisfactions  entered  on  the  rolls 
of  the  judgments  in  these  causes,  be  set  aside  with  costs,  and  the 
said  warrants  of  attorney  be  deli?ered  up  to  the  phuntiflf  to  be 
cancelled  ;  plaintiflf  undertaking  to  do  any  reasonable  act  (at  the 
defendant's  expense)  that  she  may  be  required,  to  exonerate 
defendant's  estate  from  the  annuity  granted  by  him.* 


*  See  further  at  to  Taoating  the  entry  of  aatisfactioii  on  the  judgment  roll,  Moore  and 
Lowri^t  Rulety  209,  and  cases  cited  Aid, 


ji,^  24.  Lessee  DEMPSEY  v.  NOWLAN. 

Bythepractice    MoTioN  for  liberty  to  enter  up  judgment  as  in  case  of  nonsuit* — This 
in    ejectment     ^^  ^^  action  of  ejectment  on  the  title.      The  first  declaration  was 

casesjthecanae    filed  in  Trinity  Term  1840,  and  defence  taken  in  the  same  Term;  the 

18  not  consider-  . 

ed  at  issue  un-    second  declaration  was  filed  on  3rd  May   1841,   and  on  the    18th  of 

declarat?^°i»  "^""^  *  motion  was  made  before  the  Chief  Baron  in  Chamber,  by  the 

filed;  and  three  defendant,  for  liberty  to  confine  the  defence,  and  to  compel  the  plaintiff 

therefore,       '  ^^  amend  his  declaration  pursuant  to  such  limited  defence — which  motion 

th*^' ti  *^°b  -  ^^  granted ;  and  pursuant  to   the  order,  the  second  declaration  was 

fore  judgment  amended,  and  defence  confined  accordingly.     On  the  3rd  July  1841,  the 

nonsuit^can  he  P^*intiff  served  notice  of  trial  for  the  last  Summer  Assizes,  but  the  notice 

obtained.  ^as  subsequently  withdrawn. 

Mr.  R.  C.  WalkeVf  in  support  of  the  motion. — In  the  Queen's  Bench, 
the  cause  is  considered  at  issue  when  defence  is  taken,  and  in  this  Court, 
from  the  time  the  plea  is  filed ;  it  is  not  necessary  to  file  a  second  decla- 
ration before  applying  for  judgment  as  in  case  of  a  nonsuit;  Lessee 
Mvllan  V.  Wilton  (a)  \  Lessee  O'Herlihy  v.  McCarthy  {h)\  Longfidd 
on  Sjectment,  101  ;  Moore  Sf  Lowinfs  HuleSy  25. 

Mr.  Fearon  and  Mr.  Coates^  contra. — If  the  three  Terms  are  to  be 
computed  from  the  time  defence  was  taken,  the  cause  is  out  of  Court ; 
Hussey  v.  Hussey  (c) ;  but  if  from  the  time  the  second  declaration  was 

(a)  Sm.  &  Bat.  73.  {b)  Ibid,  74. 

(c)  Hayes,  628. 
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filedy  the  three  Terms  have  not  yet  elapsed.  The  practice  of  this  Court 
is  stated  in  Lessee  Allen  y.  Trant  (a)»  and  in  the  note  there.  If  neces- 
sary,  it  might  be  contended  that  the  cause  was  not  at  issue  until  the 
declaration,  as  amended  pursuant  to  the  order  of  the  18th  June,  was 
filed. 


H.  T.  1842. 
Exeh.o/Pieat. 

Lessee 
DEMP8EY 

V. 
HOWLAN. 


Mr.  Durdin^  in  reply. — It  is  unnecessary  to  file  a  new  declaration 
when  the  defence  has  been  limited ;  nor  is  limiting  the  defence  a  joining 
of  issue  anew ;  Lessee  Sullivan  v.  Sullivan  (6). 

Bradt»  C.  B. 

It  is  an  incorrect  statement  of  the  Exchequer  practice  to  say,  that  it  is 
not  necessary  for  the  defendant  to  file  a  second  declaration  before  apply- 
ing for  judgment  as  in  case  of  a  nonsuit,  or  that  issue  is  joined  when  the 
plea  is  filed ;  for  the  Officer  informs  us,  that  according  to  the  settled 
practice  of  this  Court,  issue  is  not  considered  as  joined  for  the  purpose  of 
a  motion  like  this,  until  the  second  declaration  is  filed.  In  the  Queen's 
Bench,  as  appears  from  the  case  of  Lessee  Mullan  v.  Wilton  (c),  the 
second  declaration  need  not  be  filed  until  after  notice  of  trial  has  been 
served ;  but,  in  this  Court,  notice  of  trial  cannot  be  served  until  the 
second  declaration  has  been  filed.  In  the  report  of  Lessee  Allen  y. 
Trant  (a)  the  practice  has  been  misconceived,  the  word  **  nonsuit "  being 
there  used  instead  of  **  non  pros.**  As  three  Terms  have  not  elapsed 
nnce  the  cause  was  at  issue  by  the  second  declaration  being  filed,  this 
motion  is  premature,  and  must,  consequently,  be  refused  with  costs.* 

(a)  1  Cr.  &  D.  116.  (b)  3  Law  B«o.  N.  8. 131. 

(c)  Sn.  &  Bat  73. 

*  P0nnffaih«r,B.,  abteot. 
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H.  T.  1842. 
Ejtch.  of  Pleas, 


Jan.  37. 

Where  an  ac- 
tion    WBM 
brought  on  two 
bilb   of  costs, 
to  one  of  which 
the    defendant 
admitted    and 
to    the    other 
dispnted    his 
liability  ;    the 
Court,  upon  his 
application,re- 
ferred  the  an* 
disputed    bill 
for    taxation, 
npon  the  terms 
of  the  defend- 
ant   lodging 
with  the  Offi- 
cer   fa    blank 
plea  of  confes* 
sion^to  be  filled 
up    with    the 
amount    to 
which  said  bill 
should  be  tax- 
ed,   in    case 
plaintiff  should 
not  recover  the 
disputed  bill  of 
costs ;    but   if 
the    plaintiff 
should  obtain  a 
verdict  on  the 
latter,    the 
amount  of  such 
verdict   to    be 
included  in  the 
plea  of  confes- 
sion. 


KELLY,  Attorney,  v.  ANTISEL. 

Mr.  Bbewsteb,  Q.  C,  on  behalf  of  the  defendant,  applied  that  the  bill 
of  costs  furnished  by  the  plaintiff  to  the  defendant  in  this  cause,  amount- 
ing to  the  sum  of  £178.  5s.  9d.,  for  proceedings  taken  by  plaintiff  on  the 
said  defendant's  behalf,  in  the  Equity  side  of  this  Court,  in  a  certain  cause 
in  which  James  Patterson  was  plaintiff  and  the  defendant  and  others  were 
defendants,  should  be  referred  to  the  proper  Officer,  to  tax  and  ascertain 
the  same,  the  defendant  undertaking  to  pay  said  costs  when  so  taxed  and 
ascertained,  and  also  to  pay  the  costs  incurred  in  this  cause  as  between 
party  and  party,  up  to  the  service  of  the  notice  of  this  motion,  when  taxed 
and  ascertained ;  and  that  plaintiff  should  be  restrained  from  further  pro- 
ceeding in  his  action  for  said  bill  of  costs,  without  prejudice  to  his  right 
to  proceed  in  the  action  for  recovery  of  a  certain  other  bill  of  costs 
alleged  to  have  been  incurred  in  the  said  cause,  for  and  on  behalf  of 
Thomas  Antisel*  deceased. 

The  action  was  in  fact  brought  for  the  recovery  of  two  bills  of  costs ; 
the  plaintiff's  right  to  recover  one  of  these  bills  is  admitted  by  the 
defendant,  who  seeks  to  have  that  bill  referred  for  taxation,  without  pre- 
judice to  the  plaintiff's  right  of  proceeding  for  the  other.  The  motion 
appears  to  be  one  which  the  Court  will  grant  as  of  course. 

Mr.  E,  M.  KeUy^  contra, — In  England  it  is  doubted  whether  the 
Courts  have  any  jurisdiction  independent  of  the  statute  (a) ;  and  even  in 
cases  within  the  statute,  they  refuse  the  order  where  there  is  any  devia- 
tion from  the  usual  undertaking ;  Bobby  v.  Piitchavd  (b).  In  this  country, 
it  must  be  admitted,  that  the  jurisdiction  of  staying  actions  brought  for 
untaxed  bills  of  costs  is  exercised  ;  Bastable  v.  Reardon  (c)  ;  but  that  is 
only  done  in  cases  where  the  defendant  admits  the  whole  cause  of  action, 
and  not  when,  as  here,  he  disputes  a  part  of  it.  The  course  which  should 
have  been  adopted  by  the  defendant  in  this  instance  was,  to  have  lodged 
money  in  Court.  Should  the  Court,  however,  be  willing  to  yield  to  this 
application,  the  plaintiff  will,  nevertheless,  be  entitled  to  the  costs  of  this 
motion,  as  the  defendant  has  not  offered  the  proper  terms.  He  should 
have  undertaken  to  give  the  plaintiff  a  judgment  as  of  this  Term,  or  to 
lodge  a  blank  plea  of  confession  with  the  Officer,  to  be  611ed  up  with  the 


{a)  12  G,  2,  c.  13,  s.  23,  Etig, ;  7  Cr.  2,  c.  14,  s.  9,  It,  Dogleg  v.  Kentish,  S  B.  &  Ad. 
Sll ;  and  see  Jones  v.  EobertSy  2  Dowl.  Pr.  C.  656 ;— and  the  observations  of  Alder' 
son,  B.,  in  BerrmgUm  ▼.  Phillips ,  1  Mees.  &  W.  49. 


(b)  2  Mees.  &  W.  724» 


(r)  1  Jebb.  &  B.  91. 
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amount  of  the  bill  of  costs  when  taxed ;  KUdahl  v.  Nangle  (a).  In  thk  H.  T*  1 842. 
case  there  has  been  considerable  laches  on  the  defendant's  part.  The  ._  1^-  _  * 
bills  of  costSy  which  are  the  subject  matter  of  the  action,  were  served  in 
September  last — the  writ  was  served  in  Octobers—declaration  filed  and 
issue  joined  in  Michaelmas  Term — and  yet  there  was  no  notice  of  this 
motion  until  the  day  on  which  notice  of  trial  is  actually  served. 

Mr.  Brewster f  in  reply,  referred  to  a  case  in  this  Court,  in  which 
he  was  coucerned  as  Counsel  for  the  defendant ;  the  action  had  been 
there  brought  upon  six  bills  of  costs,  five  of  which  being  admitted  by 
the  defendant,  he  made  an  application  to  stay  proceedings  in  terms  the 
same  as  the  present,  and  which  was  granted  by  the  Court,  although 
opposed  on  the  part  of  the  plaintiff. 

Per  Curiam.* 

Let  the  said  bill  of  costs,  amounting  to  the  sum  of  £178.  58.  9d., 
be  referred  to  the  proper  Officer  for  taxation,  defendant  to  lodge 
a  bUnk  plea  of  confession  with  the  Officer,  to  be  filled  up  with 
the  amount  to  which  said  bill  of  costs  shall  be  taxed,  in  case 
plaintiff  shall  not  recover  on  any  trial  to  be  bad,  the  bill  of  costs 
alleged  to  have  been  incurred  in  said  cause  of  Patterson  against 
Antiseli  for  and  on  behalf  of  Thomas  Antisel,  deceased ;  but  if 
on  said  trial  phiintiff  shall  obtain  a  verdict  for  the  said  bill  of  cost^ 
the  Officer  to  add  in  sidd  plea  of  confession  the  amount  of  said 
verdict  to  the  amount  of  the  taxed  bill  of  costs  so  taxed  as  afore- 
said ;  defendant  undertaking  to  pay  the  costs  of  this  action,  when 
taxed,  up  to  the  service  of  the  notice  of  this  motion,  and  all  further 
costs,  to  abide  the  result  of  any  trial  to  be  had  ;  plaintiff  to  be  at 
liberty  (this  day)  to  withdraw  his  notice  of  trial  already  served, 
without  costs,  and  defendant  to  pay  the  costs  of  this  motion  to 
plaintiff  without  further  order .f 

(a)  1  Cr.  &  D.  18. 
•  Brady,  C.B.,  and  Richards,  B. 


t  Two  late  cases,  one  decided  by  the  Court  of  Exchequer  ia  England  (  WiUkmu  t. 
Gr^^SM,  6  Mees.  &jW.  32),  after  conference  with  the  other  Law  Courts  in  that  country, 
and  the  other  by  the  Court  of  Queen's  Bench  in  Ireland  {Battable  v.  Retnrdonj 
1  Jebb  &  B.  91),  may  be  regarded  as  having  settled  the  practice  on  thiA  subject  at 
least  to  this  extent,  that  the  Courts  will  exercise  a  jurisdiction  and  stay  the  proceed- 
ings in  an  action  for  an  Attorney's  bill  of  costs,  wherein  any  one  item  is  for  business 
done  m  the  Court  where  such  acHon  is  brought.  Indeed  the  Court  in  the  latter 
case  went  farther,  and  stayed  the  proceedings  in  an  action  where  the  bill  of  costs 
contained  an  item  for  business  doiie  in  some  one,  although  it  did  not  appear  in  which, 
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H.  T.  1842*  ^  ^®  Si^peribr  CourU.  Bat  Aere  seemi  to  be  still  a  doubt  as  to  what  terms  tiiej  willy 
Eteeh.ofPieas,  in  such  oases^  impose  on  the  defendant.  In  a  late  ease  {ExecutrtM  i^  W^amara  t. 
IVaUhf  2  Jebb.  &  Sy.  90),  the  Conrt  granted  the  application  upon  a  mere  undertaking 
by  the  defendant  to  pay  the  costs  when  taxed  and  ascertained,  and  would  not  compel 
him  to  giro  a  blank  plea  of  confession,— and  that  where  the  action  was  brought  by  the 
personal  representative  of  the  Attorney.  In  like  manner  this  Court,  in  two  oases 
JBal/e  T.  Sharkey,  Glass.  160,  and  Wrighi  y.  Buchanan,  ibid,  166),  refused  to  put  the 
defendant  under  similar  terms ;  while,  on  the  other  hand,  in  the  case  of  KUda/U  t. 
Nangle,  cited  aboTC,  as  well  as  in  the  principal  case,  they  imposed  such  terms — and  tiiis 
would  now  seem  to  be  the  settied  practice  of  the  latter  Court.  Where  a  party  suffers 
an  action  to  be  brought  against  him  on  a  bill  of  costs,  it  is  but  reasonable  that  he 
should  not  be  allowed  to  derive  any  advantage  from  his  own  neglect,  io  not  availing 
himself  of  the  statutory  month  to  compel  a  taxation;  and,  therefore,  that  when  in  suck 
a  case  he  seeks  to  stay  further  proceedings,  he  should  be  obliged  to  place  the  plain- 
tiff in  tiie  same  position  as  if  his  proceedings  were  to  be  regularly  continued,  either 
by  undertaking  that  he  should  be  at  liberty  to  enter  judgment  as  of  the  Term  in  which 
he  could  have  have  done  so  if  he  had  not  been  stayed,  or  by  lodging  a  blank  plea  of 
confession  as  in  the  principal  case. 

It  seems  pretty  clear,  that  the  plaintiff  is,  under  these  circumstances,  entitied  to  the 
costs  i^the  acthn  up  to  the  service  of  notice  offering  the  proper  terms ;  although  in 
Battable  v.  Reardon,  where  the  notice  did  not  offer  any  such  costs,  the  plaintiff  was 
visited  with  the  costs  of  the  motion.  But  the  fact  of  the  notice  not  having  offered  to 
the  plaintiff  the  costs  of  the  action  up  to  the  period  of  its  service,  was  not  relied  on  by 
his  Counsel— whose  arguments  were  altogether  applied  to  the  Court's  want  of  juria- 
diction. 

It  may  be  prudent  for  Attoniies  to  demand  the  payment  of  interest  on  their  bills  of 
costs,  which  can  be  done  by  the  introduction  of  a  clause  to  that  effect,  into  the  usual 
notice  appended  to  bills  of  costs  when  about  to  be  served.  If  such  a  demand  be  made, 
there  is  fair  ground  for  contending  that  they  will  be  held  entitied  to  interest,  under  the 
statute  3  &  4  Vie,  c.  106,  s.  63,  and  that  the  Officer  will  be  directed  to  tax  such  interest 
whenever  an  application  is  made  to  the  Court  for  the  purpose  of  staying  proceedings  in 
an  action  on  a  bill  of  costs.  See  Berrington  v.  PhiUipe,  1  Mees.  &  W.  48 ;  S.  C. 
1  Tyr.  &  Gr.  S3S;  1  Gale, 404 ;  4  Bowl.  Pr.  C.  478. 
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TO  THE  QUEEN'S  BENCH  REPORTS. 


REGINA  V.  MILLES. 
SAME  V.  CARROLL. 

The  prisoner  Milles  was  tried  for  bigamy  at  the  last  Spring  Assizes  for 
the  county  of  Antrim,  before  Perrin,  J^  when  the  Jury  found,  under  the 
direction  of  his  Lordship,  the  following  special. verdict  :* — "  We  find  that 
^<  about  thirteen  years  ago,  to  wit,  in  January  1829>  the  prisoner,  George 
**  Milles,  accompanied  by  Hester  Graham,  then  spinster,  and  three  other 
**  persons,  went  to  the  house  of  the  Rev.  John  Johnstone,  at  Banbridge, 
**  in  the  county  of  Down ;  the  said  Rev.  John  Johnstone,  then  and 
'Ubere  being  the  placed  and  regular  Minister  of  the  congregation  of 
^'Protestant  Dissenters,  commonly  called  Presbyterians,  at  Tullylish, 
<<  near  to  Banbridge,  aforesaid :  and  that  the  said  prisoner,  and  the  said 
'<  Hester  Graham  then  entered  into  a  contract  of  present  marriage  in  the 
**  presence  of  the  said  Rev.  John  Johnstone,  and  the  said  other  persons ; 
'*  and  that  the  said  Rev.  J.  Johnstone  then  and  there  performed  a  religious 
**  ceremony  of  marriage  between  the  said  prisoner  and  Hester  Graham, 
«  according  to  the  usual  form  of  the  Presbyterian  Church  in  Ireland ;  and 
<<  that  after  the  Kud  contract  and  ceremony,  the  prisoner  and  said  Hester 
'*  for  two  years  cohabited  and  lived  together  as  man  and  wife,  the  said 
'*  Hester  being  after  that  period  of  said  ceremony,  known  by  the  name  of 
"  Milles.''  And  the  Jurors  further  say, — "  That  the  said  George  Miller  was, 
**  at  the  time  of  the  said  contract  and  ceremony,  a  member  of  the  Established 
^'  Church  of  England  and  Ireland,  and  that  the  said  Hester  was  not  a 
"  Roman  Catholic ;  but  the  Jurors  aforesaid  do  not  find  whether  she,  the 
"  said  Hester,  was  a  member  of  said  Established  Church,  or  a  Protestant 
<<  Dissenter."  And  the  Jurors  further  find — **  That  afterwards,  upon  the 
<<  24th  day  of  December  1 836,  while  the  aforesaid  Hester  was  still  living, 
**  the  said  George  Milles  was  married  to  one  Jane  Kenedy,  then  spinster, 


*  The  case  of  The  Queen  v.  Carroll  was  tried  at  the  last  Spring  Assizes  for  the 
county  of  Armagh  before  Crampton,  J.,  and  a  special  verdict  was  found,  which  did 
not  essentially  differ  from  the  verdict  in  Miliei*  ctue,  except  in  finding  that  both  parties 
were  members  of  the  Established  Charch.  Judgment  was  given  in  both  cases  at  the 
same  time. 
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1842. 
Queen*  t  Bench, 


"in  the  parish  church  of  Stoke,  in  the  county  of  Devon  in  England, 
"  according  to  the  forms  of  the  said  Established  Church,  by  the  then 
"  officiating  Minister  of  the  said  parish,  he  being  then  and  there  a  Priest 
"  in  holy  orders."  And  the  Jurors  further  find — "  that  the  said  George 
"  Milles  afterwards,  on  the  2nd  day  of  September  1841,  was  apprehended 
"  and  in  custody  in  Belfast  on  the  charge  of  bigamy,  because  of  his  having 
"  so  married  the  said  Jane  Kenedy,  as  aforesaid.  And  the  Jurors  pray 
"  the  advice  of  the  Court,  and  soforth." 


This  special  verdict  came  on  for  argument  in  this  Court  on  the  26th  of 
April,  and  was  argued  for  several  days, — when  Pennefather,  C.  J.,  and 
BaBTON,  J.,  were  of  opinion  that  the  marriage  was  invalid  and  that  there 
should  be  judgment  for  the  prisoner;  and  Crampton,  J.,  and  Perrin,  J., 
were  of  opinion  that  the  marriage  was  valid,  and  that  judgment  should  be 
given  for  the  Crown.  Perrin,  J.,  in  order  to  allow  the  question  to  be 
brought  before  the  House  of  Lords,  formally  withdrew  his  judgment. 


[The  arguments  and  judgments  in  this  ease  ran  to  so  great  a  length, 
that  it  would  be  utterly  impossible  to  curtail  them  so  as  to  suit  the  limits 
of  this  work,  and  preserve  them  at  all  intelligible  to  the  reader.  They 
will  be  found  fully  reported  in  the  published  report  of  this  case  by- 
Messrs.  Smyth  and  Bourke,  and  also  in  the  report  of  Mr.  Diz,  a  copy 
of  which  will  be  found  in  the  Law  Library,  Four  Courts.] 


END   OF   VOLUME   FOURTH. 
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ABATEMENT. 
See  Service,  16. 

ABSOLUTE  ORDER. 
See  Peacticb,  8. 

ACCORD  AND  SATISFACTION. 
See  Pleading,  9* 

ADMINISTRATION. 
See  Ejectment,  17. 
Scire  Facias,  1. 
Where  administration  is  not  granted  to  the 
plaintiff,  but  to  the  party  through  whom 
he  derives,  it  is  not  necessary  in  a  scire 
Jhcias  to  make  profert  of  the  letters  of 
administration  or  set  out  the  particulars 
thereof.     Q.  B.     Barrtf  v.  Hoare      97 

ADULTERY. 
Se^  Evidence,  4. 

ADVERSE  POSSESSION. 
See  Ejectbcent,  8,  9. 

ADVOWSON. 
See  Evidence,  3. 

AFFIDAVIT. 

See  Abrest,  2,  3,  6,  7. 
Bill  op  Particulars. 
Commissioner. 
Judgment,  6,  7,  11. 
Motion,  3,  4. 

1.  In  a  case  where  the  defendant  himself 
should  generally  make  the  affidavit,  if  he 
be  prevented  from  doing  so  by  the  act 
of  God  (a  heavy  fall  of  snow),  an  affida- 
vit made  by  his  Attorney  may  be  used 
instead  of  the  defendant's.  Q.  B.  Scott 
T.  Macauley  40 

2.  An  affidavit  of  merits  made  in  support 
of  motion  to  set  aside  a  judgmenti  should 


state  positively  that  there  is  a  good  cause 
of  defence.  If  the  judgment  be  entered 
irregularly  or  maid  fide^  no  affidavit  of 
merits  is  necessary.  Q.  B.  Lenehan  v. 
Earl  ofBantrtf  274 

3.  If  there  be  no  cause  in  Court,  the 
affidavit,  upon  which  a  Jiat  is  sought 
to  be  obtained,  requires  a  two-shilling 
stamp;  but  if  a  cause  is  pending,  no 
stamp  is  necessary:  therefore,  where 
there  was  no  cause  in  Court,  and  an 
affidavit  without  a  stamp  was  filed,  en- 
titled as  if  in  a  cause  in  Court,  and  a 
Jiat  obtained  thereon,  the  proceedings 
were  set  aside.  Q.  B.  Plunket  v.  Pluiu 
ket  366 

AFFIDAVIT  OF  MERITS. 
See  Affidavit,  2. 
Motion,  3. 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT  AND  CONTRACT. 
See  Assumpsit,  2,  3. 

Deeds  and  Conveyances. 
Stamps,  2,  3. 
[•     In  an  instrument  which  purports  to  be 
"articles   of  agreement,"    but   contains 
words  which   would  otherwise  have  the 
operation  of  a  present  demise,  the  cir- 
cumstance that  it  contains  a  provision  for 
the  execution  of  a  future  lease,  will  not 
prevent  its  operating  as  a  present  de- 
mise.   Q.  B.    Jones  d.  Leader  v.  Dug" 
gan  86 

.  In  an  action  of  special  assumpsit  upon 
the  following  contract,  **  I  propose  to 
superintend  the  execution  and  building 
of  the  B.  Workhouse,  and  to  devote  my 
entire  attention  to  it,  for  the  sum  of  £2 
per  week.    Signed,  A.  B."— J7i?^  that 
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this  not  appearing  to  be  a  contract  ex- 
ceeding £20  in  Talue,  did  not  require  a 
stamp ;  secondly,  that  it  was  a  con- 
tinuing contract,  and  could  not  be  put  an 
end  to  without  notice.  Q.  B.  Hickey 
V.  Browne  277 

ALIMONY. 
See  Evidence,  4. 

AMENDMENT. 
See  JupoMENT,  V. 
Pleading,  III. 

ANNUITY. 
See  Pleading,  17. 

APPEAL. 
See  Coeporation,  L 

APPEARANCE. 
See  Arrest,  1,  2,  3. 
Pleading,  18,  29. 
A  plaintiff  is  entitled  to  enter  a  parliamen- 
tary appearance  for  a  defendant,   even 
although  an  appearance  had  been  entered 
by  the  defendant  at  the  time,  unless  no- 
tice of  such  appearance  be  served  in 
pursuance  of  the    103rd    Rule   of   the 
Court.  Q.  B.  Dawson  v.  Brittan     399 

ARBITRATION  AND  AWARD. 
1.  Plaintiff  having  been  in  occupation  of 
a  house  and  premises,  and  expended  mo- 
ney in  improving  them,  defendant  re- 
covered judgment  in  ejectment  against 
him;  and  it  was  by  submission  in  writing, 
referred  to  arbitrators  to  "  declare  what 
amount  might  be  the  profits  to  be  derived 
by  defendant  from  the  expenditure  of 
plaintiff,  with  allowance  for  ditching  and 
draining,  as  well  as  all  buildings  and 
manure,  so  as  to  extend  its  benefits 
to  any  future  crop.**  The  arbitrators 
awarded — "That  the  defendant  should 
give  plaintiff  £107.  7s.,  on  account  of 
profit  calculated  to  accrue  to  defendant 
from  the  extent  of  plaintiff's  improve- 
ments :  that  defendant  give  plaintiff  the 
use  of  the  dwelling-house  and  offices  to 
the  1st  of  May  next:  that  on  that  day 
plaintiff  give  up  to  defendant  possession 
of  said  premises,  leaving  them  in  the 
same  repair  as  at  present."  Held^  that 
the  portion  of  the  award  relating  to  the 


possession  of  the  premises,  was  bad,  as 
not  being  warranted  by  the  submission ; 
but  that  it  was  separable  from  the  resi- 
due ;  and  that  the  award  for  the  amount 
of  the  improvements  was  good.  L.  E. 
Murph%/  V.  BeUew  3 1 3 

2*  To  obtain  execution  under  the  provi- 
sions of  the  3  &  4  Vic.  c.  105,  s.  27,  for 
a  sum  of  money  awarded,  the  party 
seeking  it  must  move  for  an  order  nut 
on  the  opposite  party  to  pay  it,  which, 
on  being  made  absolute,  gives  the  Court 
jurisdiction.    C.  P.   Kelltf  v.  St.  George 

420 
ARREST. 
See  False  Imprisonment. 

1.  The  Court  refused  to  discharge  a  de- 
fendant in  arrest  under  a  co.  to.  out  of 
custody,  although  the  plaintiff  omitted 
to  lodge  with  the  Sheriff,  at  the  time  of 
issuing  the  execution,  a  certificate  of  the 
sum  due,  according  to  the  provisions  of 
the  6  Anne^  c.  7  ;  but  the  plaintiff  was 
put  under  terms  to  enter  an  appearance 
to  an  action  for  an  illegal  arrest,  to  be 
brought  on  this  statute  by  the  defendant, 
the  former  being  at  the  time  resident 
out  of  the  jurisdiction.  Q.  B.  Irwin  v. 
Staunton  270 

2.  The  defendant  having  been  arrested  on 
a  criminal  charge  of  intent  to  defraud  the 
plaintiff  and  abscond,  which  was  not  pro- 
secuted ;  and  afterwards  arrested  on  a 
Judge's  Jiatj  obtained  on  an  affidavit, 
which  was  sworn  whilst  he  (the  defend- 
ant) was  in  custody,  stating  the  plaintiff's 
belief  of  an  intention  to  sell  his  property 
and  leave  Ireland,  as  commonly  reported 
in  the  neighbourhood.  The  Court  re- 
fused to  discharge  the  defendant  from 
custody  on  entering  a  common  appear- 
ance, he  having  only  sworn  that  he  had 
never  sold,  nor  was  it  in  his  contempla- 
tion to  sell,  his  property,  with  the  view 
of  leaving  Ireland.  C.  P.  Innes  v. 
Waters  311 

3.  Where  an  affidavit  upon  which  sl  Jiat 
had  been  obtained  for  the  arrest  of  a 
party  under  the  3  &  4  Vic.  c.  105,  was 
filed  without  having  a  stamp  upon  it,  no 
cause  being  pending  in  Court  at  the 
time  between  the  parties,  the  Court 
set  aside  the  Jiatf  and  ordered  that  the 
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ASSUMPSIT. 


bail  bond  executed  by  the  defendant  and 
his  sureties,  should  be  delivered  up  to 
be  cancelled  upon  his  entering  a  com- 
mon appearance.  Q.B.  Plunket  v. 
Plunket  366 

4.  Quare, — Must  an  action  have  been 
commenced  before  a  Jiat  can  be  obtain- 
ed? Ihid 

5.  A  party  having  been  arrested  on  a  writ, 
which  turned  out  not  to  have  been  in- 
dorsed, as  required  by  the  43rd  General 
Rule,  and  having,  while  in  custody,  filed 
a  petition  under  the  Insolvent  Act,  which 
he  afterwards  abandoned,  but  on  which 
one  of  his  creditors  was  applying  to  have 
an  assignee  appointed  ;— the  Court  would 
not  discharge  him  out  of  custody.  C.  P. 
WhiU  V.  Kidd  406 

6.  An  affidavit  for  a  Judge's  Jidl  to  arrest 
a  party  need  not  be  made  according  to 
the  strict  rules  of  legal  evidence;  and, 
SembUf  that  statements  made  upon  hear- 
say and  belief  will  be  sufficient  in  such 
affidavit. — (Perrin,  J.,  dwentiente.) — 
Q.B.    Hickey  V.  Moore  468 

?•  On  a  motion  to  discharge  a  party  from 
custody,  the  Court  will  take  the  affida- 
vits made  on  both  sides  into  considera- 
tion, and  if  upon  the  whole  there  appear 
to  be  probable  cause  for  believing  the 
defendant  is  about  to  quit  Ireland,  the 
motion  will  be  refused.  lind 


ASSIGNOR,   ASSIGNEE   AND 
ASSIGNMENT. 
See  Deeds,  5. 

Bankruptct    and    Insol- 
vency, 1,  6. 
Judgment,  22. 
Public  Company,  1,  2. 
Scire  Facias,  1. 

1.  It  is  not  necessary  in  a  scire  faciae^  at 
the  suit  of  the  assignee  of  a  judgment, 
to  make  proferi  of  the  assignment,  the 
memorial  being  the  asignment.  Q.  B. 
Barry  v.  Hoare  97 

2.  Nor  is  it  necessary  to  specify  the  time 
of  the  entry  of  the  memorial  upon  the 


.  Nor  is  it  necessary  to  specify  the  time 
of  the  entry  of  the  memorial  upon  the 
rolL  Ihid 

3.  To  come  within  the  word  *' assigns" 
in  the  Registry  Acts,  it  is  not  necessary 
that  the  party  should  be  an  assignee  of 


all  the  premises  comprised  in  the  deed 
which  he  seeks  to  register,  nor  that  he 

be  an  assignee  in  law  for  all  purposes 

Per  Pennefather,  C.  J.,  in  Murphy  v. 
Leader  146 

ASSISTANT   BARRISTER   AND 
HIS  COURT. 
See  Certiorari. 
Pleading,  28. 
Replevin,  3. 

ASSUMPSIT. 
See  Bankruptcy     and     Insol* 

VENCY,  1. 

Evidence,  4,  5,  6,  7. 
Pleading,  3,  4,  6,  6,  7,  9* 

1.  On  a  careful  examination  of  the  seve- 
ral cases  which  have  been  cited  in  the 
argument,  it  will  be  found,  that  where- 
ver a  promise  by  defendant,  on  the 
giving  up  a  distress,  or  the  forbearing  to 
sue  a  third  person,  has  been  held  bind- 
ing as  an  original  promise,  the  considera^ 
tion  has  moved  to  the  party  who  has 
made  the  promise.  Per  Dohertyy  C*  J., 
ix^BMy.CoUier  113 

2.  A.  being  seized  of  an  estate  for  life, 
agreed  to  convey  the  same  to  B.  his  souy 
in  consideration  of  a   certain   annuity, 
and  also   that  the  son  should  pay  his 
debts,  which  were  enumerated  in  a  sche- 
dule annexed  to  the  deed  of  conveyance. 
When  the  parties  were  about  to  execute 
this  deed,  it  was  discovered  that  a  debt 
due  by  bond  from  A.  to  C«  was  omitted 
in  the  schedule,  and  A.  refused  to  ex- 
ecute the  deed  until  B.  wrote  a  letter 
stating  that  A.  **  having  at  the  time  of 
the  execution  of  the  deed  conveying  his 
estate  to  me,  stated  that  there  was  a 
debt  due  by  him  to  C.  in  the  sum  of 
£350,  which  sum  is  not  included  in  the 
schedule  at  foot  of  said  deed  of  convey- 
ance, I  agree   to  secure  and  pay  the 
same,  &C.,  in  order  that  A.  may  be  re- 
leased   and    discharged  from    payment 
thereof.''— C.   accepted   of   this   letter 
shortly  after  it  was  written,  received  two 
sums  on  account  of  interest  upon   the 
bond  debt  from  B.,  and  had  not  after- 
wards looked  to  A.  for  payment  of  the 
sum  secured  thereby,  but  B.  had  at  one 
time  offered  to  pay  the  whole  of  the 
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principal  sum  to  C.  An  action  of  0$^ 
sumpsit  was  brought  for  recovery  of  this 
debt  by  C.  against  B.;  Held^  that  this 
action  could  not  be  maintained ;  first, 
upon  the  ground  that  if  the  contract  by 

B.  was  considered  as  a  collateral  agree- 
ment, the  letter  did  not  shew  a  sufficient 
consideration  to  sustain  the  action  ;  and 
secondly,  in  order  to  charge  him  upon  it 
as  an  original  undertaking,  a  release  by 

C.  to  A^  or  an  offer  to  execute  such  re- 
lease ought  to  have  been  relied  on  and 
established.     Q.  B.     Cooper  v.  Foster 

259 
3.  The  defendant,  by  a  written  agreement 
took  a  house  from  the  plaintiff,  at  a  cer- 
tain yearly  rent  ''above  taxes;''  the 
succeeding  tenant  having  been  obliged 
to  pay  an  arrear  of  taxes  which  had  ac- 
crued due  during  the  period  of  the 
defendant's  occupancy,  was  allowed  by 
the  plaintiff  to  take  credit  in  his  rent  for 
the  sum  so  paid : — Held,  that  the  plain- 
tiff might  recover  the  amount  in  an 
action  of  indebitatut  aesumpsit  for  mo- 
ney paid  to  the  defendant's  use.  L.  £. 
Thorpe  y.  Heron  319 

ATTORNEY. 
See  Costs,  V. 

AUCTIONEER. 

1.  It  is  not  necessary  for  the  special 
bailiff  of  a  Sheriff  to  take  out  a  license  as 
an  auctioneer,  or  to  employ  a  licensed 
auctioneer,  to  entitle  him  to  sell,  by 
public  cant  or  auction,  in  the  usual  way, 
goods  taken  in  execution  by  him  under  a 
civil  bill  decree ;  he  not  being  thereby 
a  person  carrying  on  the  trade  and  busi- 
ness of  an  auctioneer  within  the  meaning 
of  the  6  (t.  4,  c.  81,  8.  26.  a  B.  Be- 
gina  V.  Martin  153 

2.  Qtusre — Is  the  46th  section  of  the 
6  &  7  FF.  4,  c.  75,  repealed  by  the 
1  Vic.  c.  43,  s.  3  ?  Ibid 

3.  The  Masters  in  Chancery  are  autho 
rised  to  sell  lands  and  properties  under 
decrees  by  public  cant  or  auction,  which 
are  exempt  from  duty ;  they  do  not  use 
the  assistance  of  a  licensed  auctioneer, 
and  they  have  never  been  considered 
thereby  to  carry  on  the  trade  and  busi- 
ness of  an  auctioneer.     And  if  these 


BANKRUPTCY,  ftC. 

Officers,  in  selling  those  large  estates  by 
public  cant,  are  not  to  be  considered  to 
use  and  exercise  the  trade  and  business 
of  an  auctioneer,  so  we  are  of  opinion 
that  a  special  bailiff,  under  a  civil  bill 
decree,  selling  to  the  amount  of  5s.  or 
£5,  what  it  his  duty  to  sell,  is  not  sub- 
ject to  the  penalty  sought  to  be  imposed 
in  this  case ;  and  we  are,  therefore,  of 
opinion  that  the  order  of  acquittal  mast 
be  affirmed.  Q.  B.  Per  Perrin,  J^  in 
ibid.  156 

BAIL  IN  ERROR. 
See  Costs,  10. 

-  BAILIFF. 
See  Shsbifp,  2,  3. 

BANK  AND  BANKING 
COMPANY. 

See  Judgment    as  in  cask   of 
Nonsuit,  1. 
Pleading,  4. 
Scire  Facias,  2,  3. 

BANKRUPTCY   AND 

INSOLVENCY. 
See,  aUoy  Sheriff,  I. 
I.  In  Easter  Term  1840,  the  plaintiff 
sued  the  defendant  in  aseumpeit  upon  a 
special  contract,  to  which  the  defendant 
pleaded  that  after  the  61ing  of  the  de- 
claration, the  plaintiff  being  a  prisoner, 
filed  his  petition  as  an  insolvent  debtor, 
praying  to  be  discharged  pursuant  to  the 
Statutes  for  Relief  of  Insolvent  Debtors, 
and  conveyed  and  assigned  all  his  in- 
terest in  all  his  real  and  personal  property 
to  the  provisional  assignee,  and  that  eaid 
petition  was  not  dismissed,  and  that  said 
indenture  was  in  full  force  and  effect. 
The  plaintiff  replied,  that  after  he  was 
arrested  and  executed  the  said  assign- 
ment, and  before  said  plea  was  filed,  he 
settled  the  debt  for  which  he  had  been 
arrested  and  in  prison,  and  did  not 
further  proceed  with  his  said  petition, 
and  was  discharged  out  of  prison  wiih 
the  consent  of  his  detaining  creditor,  and 
did  not  obtain  his  discharge  from  prison 
by  virtue  of  any  order  or  adjudication  of 
said  Court,  whereby  the  jurisdiction  of 
said  Court  over  the  said  matter  of  said 
petition  became  determined,    and  the 
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said  assignment  became  inoperative  and 
void.  To  this  replication  the  defendant 
having  demurred  generally,  the  Court 
allowed  the  demurrer,  upon  the  ground 
that  the  right  to  sue  was  vested  in  the 
provisional  assignee.  Q.  B.  Mowlds  v. 
Power  163 

2.  The  case  of  Evans  v.  Brown,  1  Esp. 
169>  questioned.  Ibtd 

3.  Nothing  can  be  more  distinct  than  the 
difference  in  respect  to  this  question  (the 
right  of  an  insolvent  to  sue),  between 
the  law  in  Bankruptcy  and  that  under 
the  Insolvent  Acts,  for  this  plain  reason 
that  the  Bankrupt  Statutes  do  not  con- 
tain one  word  about  the  dismissal  of  the 
petition.  Per  Pennefather,  C.  «L,  in 
ibid  165 

4.  There  is  one  exception  to  the  general 
rule  which  is,  that  where  the  bankrupt 
becomes  entitled  to  any  thing  for  his  own 
services,  there  he  may  recover ;  and  that 
rule  is  founded  upon  this  principle,  that 
the  assignee  in  such  a  case  is  not  entitled 
to  hire  out  the  bankrupt  for  the  be- 
nefit of  his  creditors,  but  the'  bankrupt 
himself  is  entitled  to  what  he  earns  in 
that  way.  Per  Pennefather,  C.J.|  in 
ibid 

5.  The  words  ''if  the  Court  should  so 
order''  in  the  3  &  4  O.  4,  c.  124,  s.  15, 
do  not  render  it  necessary  that  the  as- 
signee should  obtain  an  order  for  the 
purpose  of  enabling  him  to  sue,  but  he 
may  institute  proceedings  without  any 
such  order ;  these  words  being  merely 
affirmative  of  the  right  of  the  assignee 
to  institute  such  suit,  given  ex  abun^ 
dante  cautela.  Per  Pennefather,  C.  J., 
in  ibid  167 

6.  Where  the  goods  of  a  trader  were  seized 
by  the  Sheriff  under  an  execution  issued 
upon  a  judgment  obtained  by  confession 
on  a  warrant  of  attorney ;  and  after  the 
seizure  but  before  the  sale,  the  trader 
committed  an  act  of  bankruptcy:— -JTi^M, 
(RjCHASBS,  B.  dissentientejf  that  trover 
lay  at  the  suit  of  the  assignee  for  the 
recovery  of  the  value  of  the  goods 
against  the  execution  creditor,  to  whom 
the  Sheriff  had  paid  over  the  proceeds 
of  the  sale  without  notice  of  the  bank- 
ruptcy. L.  E.  Hudson  v.  M'AUen    438 


CASE.  5 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 
Seey  also,  Inspection  of  Docu- 
ments, 1. 
Pleading,  6. 
In  assumpsit  by  payee  against  maker  of  a 
promissory  note,  payable  in  the  body  at 
a  particular  place  ;  Heldy  that  a  promise 
by  the  defendant  after  it  became  due, 
to  pay  the  amount  of  the  note,  was  evi- 
dence of  the  debt  under  the   money 
counts,  and  dispensed  with  the  omission 
in   the  declaration   of  a  special  count 
averring  presentment  at  the  particular 
place,  and  with  proof  of  such  present- 
ment. Q.  B.  Carnegie  v.  Kirby       392 

BILL  OF  PARTICULARS. 
See,  also.  Ejectment,  15. 
After  plea,  a  special  case  must  be  made  for 
a  delivery  of  a  bill  of  particulars.  An 
affidavit  that  they  are  necessary  for  the 
defence,  is  not  sufficient.  C.  P.  Black' 
wood  V.  Jones  328 

BISHOP. 
See  Evidence,  3. 

BURGESS. 
See  Coeporation,  1. 

CALLS  ON  SHARES. 
See  Public  Company. 

CAPIAS. 
See,  also,  Areest. 

1.  Semble-^ihAt  the  Christian  and  sur* 
name  of  the  Attorney  for  the  plaintiff 
should  be  signed  in  full  at  the  foot  of  the 
English  notice  attached  to  the  capias. 
a  B.     Coffey  V.  Barrett  81 

2.  It  is  no  irregularity  to  include  more 
than  one  defendant  in  a  capias,  and  de- 
clare against  them  separately  afterwards. 
Q.  B.     Crawford  v.  McDonnell       104 

3.  The  copy  of  a  serviceable  capias  roust 
not,  vary  ^om  the  original  either  in  sound 
or  sense;  L.  £.  Executors  of  Spence 
V.Finn  476 

CASE. 

In  an  action  for  maliciously,  and  without 
probable  cause,  issuing  a  search  warrant 
to  search  the  plaintiff's  house,  for  goods 
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CASE. 


CORPORAnON. 


alleged  to  have  been  stolen  from  the 
defendant ;  the  Judge  charged  the  Jury 
that,  in  his  opinion,  there  would  be  suf- 
ficient to  constitute  probable  cause,  if 
they  believed  the  facts  given  in  evidence, 
and  left  it  to  them  on  the  whole  of  the 
case  to  find  whether  there  had  been  pro- 
bable cause  or  not;  and  also  directed 
them  to  find  for  the  plaintiff,  if  they 
believed  that  there  was  any  malice  on 
the  part  of  the  defendant. — Held^  that 
the  direction  was  right,  and  that  the 
Jury  having  found  for  the  defendant,  the 
Court  conld  not  interfere  in  mnting  a 
new  trial.     C.  P.    Power  v.  Harri$9on 

122 

CERTIORARI. 

The  Court  can  issue  a  certiorari  to  bring 

up  the  record  of  the  Assistant  Barrister's 

Court.    C.  P.    FiUfiimon  v.  Ltfom  222 

CESS-PAYERS. 
See  Gaanb  Jdey. 

CHURCH  LIVINGS. 
See  EviBENOB,  3. 

CIVIL  BILL  COURTS. 
See  Cbbtiorabi. 

Plbadino,  28. 

Replevin,  9. 

COLLATERAL  PROMISE  AND 
AGREEMENT. 
See  Assumpsit,  1,  2. 
Pleading,  3,  7. 


COLLATIONS. 
See  EviDBiiCB,  3. 

COMMISSION  TO  EXAMINE. 
See  Witness,  1. 

COMMISSION  AND 
INQUISITION. 
See  Evidence,  3. 

COMMISSIONER. 
Where  a  Commissioner  for  taking  affida- 
vits neglected  to  enrol  his  commission 
upon  his  appointment,  the  Court  allowed 
it  to  be  enrolled  nunc  pro  tunc  in  order 
that  the  suitor  should  not  be  prejudiced 
by  such  neglect.  Q.  B.  Leetee  Stfmes 
V.  Ejector  381 


COMPANY. 
See  Public  Compart. 

CONDITIONAL  ORDER. 
See  Pbactice,  8. 

CONSENT. 

Seef  aUot  Costs,  2,  5. 
The  Court  will  not,  on  consent  of  the 
parties,  allow  a  judgment  to  be  amended 
on  the  roll  by  encreasing  the  sum  for 
which  it  was  entered  by  mistake  frooi 
the  principal  to  the  penalty  of  the  bond. 
C.  P.     Cromie  v.  Browne  2 1 9 

CONSIDERATION. 

See  Assumpsit,  1,  2,  3. 

Pleading,  5,  6,  7. 

CONSOLIDATING  DEFENCES. 
See  Ejectment,  15. 

CONSTRUCTION  OF  STATUTES. 
See  Deeds  and  Convetahces,  6. 
Ireland. 

Public  Company. 
Tolls. 

CONTRACT. 

See   AOREEMENT  AND  CoNTBACT. 

CORONER. 
See  Medical  Pbactitioneb. 

CORPORATION. 

1.  The  appeal  given  under  the  50th  sec- 
tion of  the  3  &  4  Ftc.  c.  108,  against 
the  right  of  a  burgess  to  remain  upon  the 
burgess  roll,  being  a  proceeding  ana* 
logons  to  an  application  for  an  informa- 
tion in  the  nature  of  a  quo  warranto^ 
cannot  be  moved  within  the  last  four 
days  of  Term.    Q.  B.    Anonymoue  103 

2.  Rating  under  the  Act  for  the  relief  of 
the  poor  in  Ireland,  must  have  been  in 
existence  for  twelve  months  prior  to  the 
31st  of  August  in  the  year  in  which  the 
Municipal  Corporation  Act  (3  &  4  Vic  c 
108)  comes  into  operation  in  any  borough 
in  Ireland.  Therefore,  as  the  poor  rate 
was  first  struck  in  Limerick  in  September 
1840 :  Held,  that  that  sUtute  could  not 
come  into  operation  in  that  borough  until 
the  year  1842  ;  as  a  twelve  months' 
rating  to  the  poor  prior  to  the  31  st  of 
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August  would  not  be  completed  until 
August  in  that  year.  The  matters  re- 
quired to  be  done  by  the  38th  section  of 
that  statute  are  essential,  and  the  Act  b 
in  regard  to  them  imperative,  and  not 
merely  directory— (Perrin,  J.,  dtsien- 
tiewte.)    Q.  B.     The  Queen  y.  Vereker 

382 

COSTS. 

See  Pleadings,  26,  27. 

Sebvicb  of  Peocess,  17, 18. 

I.  OeneraUy* 

1.  Where  the  defendant  had  not,  pursuant 
to  several  notices,  the  last  of  which  bore 
date  the  27th  of  October,  signed  a  con- 
sent to  make  a  rule  of  Nisi  Prius  of  the 
18th  of  June  a  rule  of  Court,  until  the 
29th  of  October,  and  after  expenses  in- 
curred by  the  plaintiff  in  preparing  for 
a  motion  to  have  it  entered  up  with  costs, 
of  which  notice  had  been  served  on  the 
same  29th,  and  an  offer  on  his  part  to 
withdraw  it  on  the  payment  of  the  actual 
expenses  incurred,  the  Court  ordered 
the  said  rule  of  Nisi  Prius  to  be  made 
a  rule  of  Court,  with  costs  against  the 
defendant,  notwithstanding  the  condi- 
tional order  had  been  obtained  within 
the  first  four  days  of  Term.  C.  P. 
Regan  v.  Francis  6 

2.  A  party  will  not  be  ordered  to  pay  the 
costs  of  a  motion  to  set  aside  a  judgment 
regularly  obtained,  even  although  a  con- 
sent had  been  previously  tendered,  offer- 
ing the  same  terms  that  were  ordered  by 
the  Court.     C.  P.    Waldron  v.  Hussey 

134 

3.  The  costs  of  appearing  to  oppose  a  mo- 
tion to  change  the  venue  upon  the  usual 
affidavit,  will  not  be  given  where  the 
motion  is  not  moveable  until  within  the 
last  four  days  of  Term.  C.  P.  Mara 
V.  Murphy  138 

4.  In  an  action  of  trespass  for  assault  and 
battery,  which  was  tried  upwards  of  five 
years  before,  in  which  the  Jury  found 
one  farthing  damages  for  the  phuntiff, 
and  the  costs  were  taxed  and  paid  by 
the  defendant  in  ignorance  of  the  2  O. 
1,  c.  11,  ss.  14,  15,  the  Court  refused  to 
direct  the  plaintiff  or  his  Attorney  to 
repay  the  amount  to  the  defendant; 
Heldj  alsOf  that  where  the  verdict  has 


COSTS.  7 

been  for  the  plaintiff,  the  defendant  is 
not  entitled  to  have  his  costs,  no  matter 
what  may  have  been  the  amount  of 
damages  found.    C.  P.    Wynne  v.  Shea 

221 

5.  The  defendant  having  entered  a  rule  to 
stay  proceedings  until  costs  of  plaintiff 
not  proceeding  to  trial  were  paid,  may 
afterwards  apply  for  a  conditional  order 
on  the  plaintiff  to  pay  the  said  costs^ 
without  discharging  the  aforesaid  rule. 

,  C.  P.      Lessee  Horsjall  v.    Jennings 

218 

6.  When  a  plaintiff  served  a  consent  to  be 
allowed  to  amend,  which  did  not  contain 
an  offer  of  the  costs,  and  also  served  a 
notice  of  motion  for  the  same  purpose^ 
which  did  contain  an  offer  to  pay  the 
costs — the  Court  in  granting  the  motion 
refused  to  give  cosU  to  either  party. 
C.  P.     Haward  ▼.  Mason  411 

II.  Costs  in  Criminal  and  other  Courts. 

7.  Where  the  process-server  was  prose- 
cuted by  the  defendant,  and  convicted 
of  perjury,  the  Court  set  aside  the  civil 
proceedings  with  costs,  but  refused  to 
make  the  plaintiff  pay  the  costs  of  the 
prosecution.   L.  E.  Lewis  v  Hynes  177 

8.  The  Court  have  not  jurisdiction  to  order 
a  party  to  pay  to  another  costs  incurred 
in  equity  proceedings.  C.P.  Lynch 
V.  Lynch  298 

9.  The  defendant  having  prosecuted  and 
convicted  the  process-server  of  perjury, 
under  an  order  of  the  Court,  the  Court 
set  aside  the  parliamentary  appearance 
and  all  the  subsequent  proceedings,  with 
costs,  and  the  costs  of  obtaining  the  or- 
der to  take  the  affidavit  off  the  file  ;  but 
refused  the  costs  of  the  motion,  because 
the  notice  asked  the  costs  of  the  pro- 
ceedings in  the  Criminal  Court.  C.  P. 
Fahie  v.  Nash  304 

10.  Quare — Has  the  Court  any  jurisdic- 
tion, under  any  circumstances,  to  order 
the  plaintiff  to  pay  to  the  defendant  the 
cosU  incurred  by  him  in  the  prosecution 
and  conviction  of  thejprocess-server  in 
the  Criminal  Court?  /J^ 

11.  This  Court  will  not  upon  motion,  pro- 
nounce an  order  for  payment  of  the  costs 
of  attending  to  oppose  a  notice  of  bail 
in  error  which  proves  ineffectual  from 
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the  nod-attendance  of  the  plaintiff  in 
error  to  perfect  his  recognizance.  L.  E. 
Esecuiars  of  MiddUion  v.  Sadlier  434 

III. — Security  for. 

1 2.  In  ejectment  on  the  title,  a  defendant 
will  not  be  compelled  to  give  security  for 
costs,  unless  fraud  or  collusion  is  clearly 
shewn.  Q.  B.  Lessee  0*Brien  v. 
Dwyer  380 

13.  The  Court  granted  a  conditional  Srder 
under  the  provisions  of  1  O.  4,  c.  87, 
with  liberty  to  serve  the  same  on  the 
party  who  had  taken  defence,  and  on 
any  other  persons  appearing  to  take  de- 
fence, but  directed  that  the  said  order 
should  be  served  on  the  party  taking 
defence,  as  well  as  on  her  Attorney. 
The  rule  was  to  shew  cause  within  six 
days  after  service.  C.  P.  Lessee  Ciooney 
▼.  Ejector  330 

14.  Where  a  plaintiff  who  resides  abroad, 
but  has  property  in  this  country,  has 
been  in  the  country  since  the  com- 
mencement of  the  suit,  and  swears  that 
it  is  his  intention  to  prosecute  the  action 
and  remain  here  until  it  is  settled,  the 
Court  will  not  require  him  to  give  secu- 
rity for  costs.    C.  P.     Sisson  v.  Cooper 

401 
16.  In  proceeding  under  the  1  G,  4,  c.  87, 
it  is  not  necessary  that  the  fact  of  the 
lease  or  agreement  having  been  produced 
to  the  Court,  should  appear  on  the  face 
of  the  conditional  order.  C  P.  Lessee 
CUnmey  yr.  Ejector  413 

16.  The  demand  of  possession  need  not 
have  been  made  before  the  expiration  of 
the  lease  or  interest.  Ibid 


of  the  jurisdiction  of  the  Court,  will  be 
ordered  to  give  the  defendants  in  a 
scire  facias  security  for  costs.  C  P. 
0*Brien  v.  Upton  419 


17*  The  lessor  having  died  before  the  ex- 
piration of  the  lease,  on  the  1st  of  May 
1841,  and  letters  of  administration 
having  been  taken  out  on  the  24th  of  the 
following  December,  and  demand  of 
possession  made  on  the  4th  of  the  next 
April.  Held^  not  to  be  such  laches  as  | 
would  disentitle  the  party  to  proceeding 
under  the  1  G.  4,  c.  87.  Semble — if  the 
occupying  tenant  could  shew  a  fair 
equitable  claim  for  an  extension  of  the 
lease,  the  Court  would  not  make  abso- 
lute the  conditional  order.  Ibid 

18.  A  personal  representatire  residing  out 


lY.r^Esecutimfor. 

19*  The  Court  will  not  order  a^  /lu  to 
issue  under  the  3  &  4  Fie.  c.  106,  s.  27, 
for  the  recovery  of  costs  which  the  de- 
fendant had  become  liable  to  pay,  by  not 
having  appeared  at  the  trial  to  confess 
lease,  entry,  and  ouster.  C.  P.  Lessee 
of  McDonald  v.  Lawlor  329 

V. — Taxation  of— and  Solicitor's  Lien* 
20.  A  petition  praying  that  the  respondent, 
who  was  an  Attorney,  might  be  ordered 
to  tax  his  costs,  and  that  he  should  fur- 
nish a  list  of  credits,  without  alleging 
misconduct  on  the  part  of  the  respondent 
in  having  refused  the  credits  required, 
or  an  undertaking  on  the  part  of  the 
petitioner  to  pay  the  amount  of  the  costs 
when  ascertained ;  Held,  to  be  irregular, 
and  that  the  respondent  was  entitled  to 
the  costs  of  the  application  from  the 
petitioner.  C.  P.  Roddy  r.  Conroy  135 

21.  Where  an  action  is  brought  in  this 
Court  by  an  Attorney  for  the  recovery 
of  his  bill  of  costs,  and  it  appears  that 
there  is  one  taxable  item  in  the  bill, 
although  that  be  for  business  done  in 
some  of  the  other  Courts  of  Law,  and 
none  of  the  business  has  been  done  in 
this  Court,  the  Court  will  stay  the  pro- 
ceedings, and  refer  the  bill  to  be  taxed, 
upon  an  undertaking  by  the  defendants 
Attorney  to  pay  same  when  taxed  and 
ascertained,  independent  of  the  7  6r.  2, 
c.  14,  from  the  inherent  jurisdiction 
which  the  Court  exercises  over  its  own 
Officers.     Q.  B.     Bastable  v.  Reardon 

167 
22.  Where  an  action  was  brought  on  two 
bills  of  costs,  as  to  one  of  which  the  de- 
fendant admitted,  and  as  to  the  other 
disputed,  his  liability  ;  the  Court,  upon 
his  application,  referred  the  undisputed 
bill  for  taxation,  upon  the  terms  of  the 
defendant  lodging  with  the  Officer  a 
blank  plea  of  confession,  to  be  filled  up 
with  the  amount  to  which  said  bill  should 
be  taxed,  in  case  plaintiff  should  not  re- 
cover the  disputed  bill  of  costs ;  but  if 
the  plaintiff  should  obtain  a  verdict  on 
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the  Utter,  the  amount  of  such  verdict 
to  be  included  in  the  plea  of  confession. 
L.E.    KeUyy.An^eC  492 

23.  In  an  action  of  assault  and  battery, 
the  plaintiff  having  obtained  a  verdict 
with  forty  shillings  damages, — and  being 
indebted  to  the  defendant  in  a  larger 
sum  than  the  amount  of  the  costs  of  this 
action,  was  afterwards  discharged  as  an 
insolvent  debtor — the  circumstance  of 
the  Attorney  and  his  brother  having 
stated  that  he  had  been  paid  his  costs, 
although  he  now  swore  that  the  said 
sutement  was  untrue, — Held  sufficient 
to  let  in  the  equities  between  the  par- 
ties, and  deprive  the  Attorney  of  his 
lien  on  the  judgment  for  costs.  C.  P. 
Ronayne  v.  Doherty  332 

24.  The  parties  having  entered  into  a  con- 
sent, which  was  made  a  rule  of  Court, 
that  the  proceedings  in  a  replevin  suit 
should  be  stayed,  on  the  terms  of  the 
plaintiff  investing  one  moiety  of  the 
arrears  and  accruing  rent  for  certain 
specified  purposes,  and  paying  the  other 
moiety  to  the  defendant ;  Held^  that  the 
Attorney  for  the  defendant  had  no  lien 
on  the  accruing  rent  for  his  costs.  The 
Court  ordered  the  Attorney  to  pay  the 
costs  of  the  motion,  it  appearing  that  the 
bill  of  costs  was  large  and  untaxed^  and 
only  a  small  balance  due  on  foot  of  it. 
C.  P.    Regan  v  Francie  402 

COUNSEL. 

See  CfiUiiNAX  Law,  4, 7. 

Pleadings,  15. 

CRIMINAL    LAW. 

1.  Where  a  statute  declared  that  from  and 
after  the  Ist  of  September  1839>  any 
and  every  society  established  at  the 
pastiing  of  the  Act,  or  thereafter  to  be 
established,  of  the  nature  thereinafter 
described,  *'  shall  be  and  be  deemed  and 
taken  to  be  an  unlawful  combination  and 
confederacy  ;**  and  I  hen  proceeded,  "  that 
is  to  say,  any  and  every  society  so  con- 
stituted that  the  members  thereof  may 
or  shall  communicate  with,  or  be  known 
to  each  other  by,  or  may  use  for  the 
purpose  of  being  known   as  such,  any 


secret  sign  or  signs,  or  password  or  pass- 
words," &c. :  and  having  continued  a 
specification  of  several  other  matters,  the 
eiistence  of  which  in  any  society  would 
constitute  it  a  society  within  the  statute ; 
it  declared  that  the  persons  so  offending 
^'vhall  be  deemed  guilty  of  unlawful 
combination  and  confederacy:"  an  indict- 
ment under  this  statute  stated,  <<  that  on 
the  24th  of  August,  and  thence  con* 
tinually  haUi  been^  andetiUis  established 
in  Ireland,  a  society  so  constituted  that 
the  members  thereof  might  and  did  com- 
municate with,  and  were  known  to  each 
other  by  certain  secret  signs  and  certain 
passwoitls ;  and  that  said  James  Brady, 
&C.,  on  the  24th  of  August,  and  long 
before,  was  a  member  of  the  sud  society ; 
and  that  the  said  James  Brady,  after  the 
1st  of  September  1839>  to  wit,  on  the 
5th  of  October,  &c.,  being  then  and 
there  such  member  of  the  said  society 
as  aforesaid,  unlawfully  did  act  as  a  mem- 
ber thereof,  against  the  peace,"  &c.  &c. ; 
Heldy  upon  a  writ  of  error  brought  to 
reverse  the  judgment,  after  verdict,  that 
this  count  was  sufficient,  without  any 
averment  to  the  effect,  that  the  defendant 
was  thereby  guilty  of  unlawful  combina- 
tion and  confederacy.  Q.  B.  Brady  in 
Error  v.  The  Queen  21 

2.  Semble, — That  the  count  would  be  bad 
upon  demurrer,  by  reason  of  this  omis- 
sion.   Per  Perrin,  J.  Ibid 

3.  Semble. — That  a  count  under  this  sta- 
tute, charging  the  defendant  with  having 
<<  in  his  possession  a  certain  written  copy 
of  certain  passwords  made  use  of  in  the 
said  society,"  without  setting  them  out, 
is  bad.  Ibid 

4.  In  this  country,  in  all  criminal  cases, 
even  where  the  defendant  brings  a  writ 
of  error,  the  Counsel  for  the  Crown  are 
entitled  to  the  reply  :  aliter,  in  Eng- 
land. This  Court  will  consider  the 
present  practice,  with  a  view  of  altering 
it.     Ibid  27 

5.  Where  an  indictment  under  that  statute 
stated,  that  <<  before  the  24th  of  August 
1839i  there  was  established  in  Ireland, 
to  wit,  &c.,  a  society  so  constituted,  that 
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.  tbe.mf^ml^ers  tbaroof  did  qomoMimc^te 
,.  wiiti[,»Qa.Fer0  kao^o  to  :^ti^  ptbinr  by 
aecretjigns  an4  passwonb^  ^ndtbftt.Uie 
$aid  wcu^  90  ^(qbiuJmd  previouB  to  ihe 
24|Ji  of  August,  and  frotp.  tb^nee  uutil 
and  at.tbe  time  of  the  epmimiM>n  of  jLhe 
said  offeoc^  bere^uafter, ,  ^ ;  Md  the 
said  society  has  jsot  y^t  b^du  dissolfed 
or  put  an  end  to:  (uid  |hat  Richard 
Jonest  before  the  24th  of  August  was  a 
.  member  of  the  said  society^  and  being 
sueb  member  of  the  said  society,  did 
after  the  1st  of  September  1839»  act  as 
a  uyember  of  the  said  society*  aud  did 
then  and  there  commit  the  offence  of 
unlawful  combinaii^a  and  confederacy  i** 
against  the  peace,  ^,  and  contrary  to 
the  form  of  the  statutes,  ftc  HM — 
sufficient  after  verdict*  Q.  B.  Jones 
in  Error  v.  Rsginam  264 

6.  The  test,  that  an  indictment  is  bad,  if 
the  facts  stated  iu  it  may  be  true,  and 
yet  the  prisoner  innocent,  is  not  in?a- 
riably  true*  Ibid 

7.  This  Court  will  abide  by  the  established 
rule  in  criminal  cases  in  this  country,  to 
give  the  Counsel  for  the  Crown  the 
right  of  reply,  although  the  practice  in 
England  is  otherwise,  the  party  who 
opens  being  there  held  entitled  to  the 
reply.  Ibid 

8.  On  a  motion  to  discharge  h  prisoner 
from  custody,  on  the  ground  that  there 
is  no  offence  charged  in  the  informations 
upon  which  he  has  been  committed,  no- 
tice nnut  be  given  to  the  Attorney- 
General:  overruling  Rex  v.  Stewart, 
BatL  139*     0-  B.      Regina  v.  Carroll 

372 
9*  An  fndictioent  under  the  9  G.  4,  c.  56, 
s.  84,  charging  three  persons  with  pulling 
dpwn  and  demolishing  part  of  a  dwelling- 
house  ;  HMy  bad  as  against  two  of  those 
persons,  it  not  having  stated  that  they 
were  in  possession  of  the  premises;  Held, 
secondliff  that  it  was  bad  against  all,  it 
not  having  charged  them  with  demolish- 
ing the  whole  house,  or  with  beginning 
to  demolish  the  whole,  or  with  demo- 
lishing part  with  intent  to  demolish  the 
whole.      Q.  B.      Regina  v.  Hawthorne 

373 


10.  To  kn  iikdictment  for  nmdeineailDur 
.  the  i^soner  demurred,  and  Ahe  Judge 

of  Assize  allowed  ithei  deoiurrer ; .  the 
Crown  brought  a  writ  of  error,  and  this 
Cowft,.  in  TrioUy  TersH  Mveraed  the 
judgment  of  :the  Court  below  ;  ia  the 
following  Term*  the  Atlfemey^GeDeral 
mofved  that  tbei  defeodaat  should  be 
brought  up  to  receive  seoteooe ;  MMj 
that  this  Court  had  fully  exercised  iu 
jurisdiction  in  reversing  the  erroneous 
Judgment  of  the  Court  below,  and  that 
it  was  n6t  authorised  to  go  ftirther  and 
pass  sentence  upon  the  prisoner.  Q.  B. 
Regina  v.  Houston  174 

11.  In  a  prosecution  for  a  misdemeanour, 
if  the  defendant  demurs  to  the  indict- 
ment and  the  demurrer  is  overruled,  he 
has  no  right  to  answer  over  to  the 
offence  charged  against  him,  but  seur 
tence  may  be  pronounced  at  once  upon 
him.     It  is  otherwise  in  cases  of  felony. 

Ibid 

CROWN. 
See  Evidence,  3. 

1.  In  this  country  in  all  criminal  cases, 
even  where  the  defendant  brings  a  writ 
of  error,  the  Counsel  for  the  Crown  are 
entitled  to  the  reply  :  aliteVt  in  England. 
The  Court  of  Queen's  Bench  will  con- 
sider the  present  practice  with  a  view  of 
altering  it.  Q.  B.  Brady  in  Error  v. 
The  Queen  27 

But   see  Jones   in    Error    v.    Re* 
ginam  264 

2.  The  defendant  demurred  to  the  inqui- 
sition and  return  of  the  Sheriff  to  a  writ 
of  extent ;  and  the  demurrer  was  allowed. 
The  Crown  applied  for  liberty  to  quash 
the  former  proceedings  and  to  issue  a 
new  extent ;  Held,  that  the  Court  might 
make  it  part  of  the  terms  upon  which 
they  would  grant  the  application,  that  the 
Crown  should  pay  the  costs  of  the  former 
proceedings  to  the  defendant.  Rev.  Ex. 
Regina  v.  Perrin  429 

CRUELTY. 
See  Evidence,  4,  6. 

CURRENCY. 
See  Deeds,  3,  4. 
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DEATH  OF  PARTIES. 
See  EjxcTBniiT,  17. 
In  scire  facias  at  the  suit  of  the  assignee 
of  the  personal  representative  of  the 
conu8ee»  it  is  not  necessary  to  state  in 
the  writ  the  time  of  the  death  of  the 
conusee.  Q.  B.  Barry  v.  Hoare        97 

DEBT. 

See  Pleading,  8. 

Public  Company. 

DECISIONS— OBSERVED    UPON 
QUESTIONED  &  OVERRULED. 

1.  Smith's  case  (1  East,  P.  C  183  ;  S.  C 
2  Bos.  k  Pul.  127),  and  cases  of  the 
same  class,  questioned.  Q.  B.  Per  Per- 
rin,  J.  in  Brady  in  Error  v.  The  Queen 

21 

2.  The  Lord  Chief  Baron  (Brady),  con- 
curs in  the  view  taken  hy  Baron  Rich- 
ards in  Feighnej/s  case  (Walsh's  Rep.), 
as  to  the  test  of  value  required  by  the 
Reform  Act ;  and  as  to  the  opinion  of  the 
majority  of  the  Judges  upon  registry 
questions  reserved,  not  being  binding 
upon  the  minority ;  and  differs  from 
Judge  Crampton's  views  on  both  these 
questions  as  propounded  in  Smith's  case, 
Al.  Reg.  Cas.  327.    In  re  Larkin    46 

3.  The  case  of  Edwards  v.  Kelly  (6  M.  & 
Sel.  204),  commented  upon,  and  the 
correctness  of  some  of  the  passages  in 
the  judgments  questioned.  Per  Ball,  J., 
in  BuU  V.  Collier  115 

4.  The  case  of  Brandling'  v.  Barrington  (6 
B.  k  C.  475),  commented  upon  in  Mur- 
phyy.  Leader  139 

5.  The  case  I  have  just  referred  to — 
(Brandling  v.  Barrington^  6  B.  &  C. 
475) — and  which  has  been  relied  on, 
was  in  its  immediate  decision  a  perfectly 
well-founded  decision  ;  and  the  attempt 
that  was  made  to  extend  the  statute  in 
that  case  was  a  perfectly  wild  attempt, 
and  the  observations  of  Lord  Tenterden, 
and  of  the  other  Judges,  were  quite  war- 
rantable in  that  particular  case.  All  the 
Judges  in  that  case  expressly  said  was, 
that  such  a  case  as  the  one  then  before 
them  was  never  in  the  contemplation  of 
the  Legislature  in  framing  the  Act,  but 
that  extending  the  statute  to  that  case 


DEEDS,  &C. 


IL 


would  be  legislation,  not  construction, 
and  I  quite  agree  with  them  ;  but  that 
case  leaves  the  rule  untouched,  that 
where  a  case  is  within  the  object  and 
contemplation  of  the  statute — although 
not  within  the  words — it  shall,  by  an 
equitable  construction,  be  held  to  be 
within  the  remedy  of  that  Act.  Per 
Pennefalher,  C.  J.,  in  Murphy  v.  Leader 

143 

6.  The  case  of  Evans  v.  Brown  (1  Esp. 
169)  questioned.  P^r  Pennefalher,  C.J., 
in  Mowlds  v  Power  l63 

7.  The  authority  of  Lessee  Conner  v. 
McCarthy  (Batty  643),  and  Roe  v. 
Pierce  (2  Camp.  96),  questioned  in 
Lessee  Frewen  v.  Ahern  185 

DECLARATION. 
See  Pleading,  I. 

DEEDS  AND  CONVEYANCES. 
See  Pleading,  11. 

1.  "  Articles  of  agreement,  executed  by 
A.  and  B.,  whereby  A.  granted,  bar- 
gained, sold  and  leased  unto  B.,  all  that 
and  those,  the  lands  of,  &C.,  for  some 
time  actually  in  the  possession  and  ten- 
ancy of  B.,  to  have  and  to  hold  unto  B., 
his  heirs,  executors,  &c.,  from  the  25th 
of  March  next  ensuing,  for  and  during 
the  term  of  the  following  lives,  and  the 
survivors  and  survivor  of  them,  or  for 
the  term  of  thirty-one  years  concurrent 
therewith,  or  for  whichever  of  them  as 
shall  longest  last  or  subsist ;  that  is  to 
say,"  &c.,  naming  the  lives,  ''at  the 
yearly  lump-rent  of  £40,  clear,  &c. ; 
said  rent  to  be  paid  by  two  even  and 
equal  half-yearly  payments,  that  is  to 
say,  on  every  29th  of  September  and 
25th  of  March  next  ensuing ;  leases  to 
be  perfected  at  the  request  of  either 
party,  with  the  usual  clauses  and  cove* 
nants  between  landlord  and  tenant  ;** 
Heldt  that  this  instrument  amounted  to 
a  present  actual  demise  for  the  term  of 
thirty-one  years,  and  was  not,  so  far  as 
respected  said  term,  a  mere  executory 

'  agreement.  Q,  B.     Jones  d.  Leader  v. 
Buggan  86 

2.  The  legal  operation  of  a  lease  for  three 
lives  or  thirty-one  years,  is  when  proper- 
ly expressed,  a  freehold  lease  for  three 
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12  DEEDS,  &C. 

liTcSy  with  a  contingent  remainder  of 
thirty-one  years ;  the  years  not  to  be  in 
legal  existence  until  the  determination  of 
the  lives.    Per  Burton,  J.,  in  ibid     91 

3.  The  words  "  sterling  lawful  money  of 
Great  Britain  "  in  a  lease  executed  be- 
fore the  Currency  Act  came  into  opera- 
tion, may  import  British  currency,  ifj 
such  appears  to  have  been  the  intention 
of  the  parties  on  the  face  of  the  deed 
itself,  without  looking  beyond  it.  C.  P. 
Whelan  y  Annesley  334 

4.  The  execution  of  a  lease  three  days 
before  the  Currency  Act  came  into 
operation,  and  the  reservation  of  the 
rent  in  two  fractional  sums  *<  sterling 
lawful  money  of  Great  Britain,"  which 
were  equivalent  to  the  decimal  sums  of 
£10  and  £120  Irish  currency,  were 
sufficient  indications  of  the  intention  of 
the  parties  that  the  rent  was  to  be  pay- 
able in  British  currency.  Ihid 

5.  In  1827,  A.  demised  certain  lands  to 
B. — habendum  for  one  life  and  twenty- 
one  years.  The  lease  contained  a  proviso 
that  if  B.,  his  heirs,  &c.,  should  assign  or 
sublet  without  consent,  under  the  hand 
and  seal  of  A.,  his  heirs  or  assigns,  the 
lease  should,  at  the  election  of  A.,  his 
heirs,  &c.,  be  utterly  void.  B.,  in  1829» 
by  indenture,  in  consideration  of  a  mar- 
riage between  C.  and  E.,  and  of  the  sum 
of  £30  as  a  marriage  portion,  conveyed 
said  lands  in  these  words :  '*  Hath  grant- 
ed, bargained,  sold  and  conBrmed,  and 
doth  grant,  bargain  and  con6rm  unto  C, 
his  well-beloved  son,  the  full  one-half  of 
said  lands ;  the  one-half  of  said  lands  to 
be  held  and  enjoyed  during  the  life  of 
B.  and  M.  his  wife ;  but  when  it  may 
please  God  to  call  the  said  B.  and  M., 
then,  at  their  death,  the  whole  farm  to 
devolve  to  C,  his  heirs,  &c."  This  in- 
denture was  executed  in  the  interval 
between  the  two  Subletting  Acts,  and 
without  the  consent  of  the  lessor,  but  it 
was  subsequently  ratiBed  by  his  heir. 
The  heir  was  a  minor  at  the  time  he 
ratified : — Held^Jirsty  that  the  deed  of 
1829  was  valid  as  a  covenant  to  stand 
seized.  Held,  secondly,  that  the  as- 
signment was  void  under  the  operation 
of  the  Subletting  Act,  unless  confirmed 


DEMISE. 

by  landlord,  his  heirs,  &c  Held,  thirdfyf 
that  under  the  provisions  of  7  G.  4,  c. 
29f  the  ratification  by  the  heir,  although 
a  minor  at  the  time  of  the  ratification, 
was  sufficient.  Q.  B.  lessee  of  Davis 
V.  Davis  353 

.  A.  being  seized  of  certain  lands  for  lives 
renewable  for  ever,  under  a  lease  of 
1796,  conveyed  all  his  interest  in  these 
lands  to  B.  in  consideration  of  a  certain 
annuity,  by  a  deed  bearing  date  the  19th 
of  August  1836;  in  1839  B.  died,  leav- 
ing A.  surviving  him,  having  previously 
made  his  will,  whereby  he  devised  and 
bequeathed  the  lands  of  Glonnalougha, 
part  of  said  lands,  to  C  and  D.  for  a 
term  of  500  years,  to  the  use  of  B.  for 
life,  with  remainders  over,  and  appointed 
C.  and  D.  executors  of  his  will :  after 
the  death  of  B.,  C.  executed  a  memorial 
of  the  deed  of  1836,  and  had  it  regis- 
tered upon  17th  February  1840 ;  in  May 
1840  A.  conveyed  these  lands,  amongst 
others,  to  the  use  of  other  persons  in 
derogation  of  the  conveyance  made  to 
B.,  and  this  deed  was  registered  on 
the  14th  of  May  1840;  Held,  upon  a 
conflict  of  priorities  between  these  two 
deeds  that  C.  was  entitled,  within  the 
meaning  of  the  Registry  Acts  (6  Anne 
c.  2,  and  8  G.  1,  c.  15)  to  register  this 
deed,  both  in  his  character  of  executor 
to  B.,  and  also  in  his  character  as  as- 
signee of  B. — Held  aiso,  that  the  Regis- 
try Acts  ought  to  receive  an  equitid>le 
construction. — Held  also,  that  the  rule 
of  giving  an  equitable  construction  to 
Acts  of  Parliament  passed  for  the  public 
benefit,  in  order  to  extend  the  remedy 
and  suppress  the  mischief  contemplated 
by  the  Act,  is  a  well  established  and 
subsisting  rule,  and  is  not  affected  by 
Brandling  v.  Barrington  (6  B.  &  C. 
475).     aB.    Murphy  V.  Leader    139 

DEFENCE. 
See  Ejectment,  15,  19. 

DEMAND  OE  POSSESSION. 
See  Ejectment,  3,  10. 

DEMISE. 
See  Deeds  and  Conveyances,  1. 
Ejectment,  13. 
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DEMOLISHING,  &C. 

DEMOLISHING  DWELLING- 
HOUSE. 
See  CusaNAL  Law,  9. 

DEMURRER. 
See  Pleading. 

DIRECTORS. 
See  Public  Company. 

DISCHARGE  OF  PRISONER. 
See  Arrest. 

DISTRESS. 
See  Pleading,  2,  3,  11. 
Replevin, 

DIVORCE. 
See  Evidence,  4. 

DROGHEDA  RAILWAY. 
See  Public  Company. 

DWELLING  HOUSE. 
See  Criminal  Law,  9- 

ECCLESIASTICAL  COURT. 
See  Evidence,  4. 


EJECTMENT. 
See  Judgment   as  in   case   of 

NONSUIT,  2,  3. 

Service,  10. 
I.  Ejectment  on  the  Title. 
I.  Ejectment  on  the  title. — A.,  the  lessor, 
his  title  being  admitted  by  the  defend- 
ant, proved  a  deed  of  1792,  whereby  his 
father  conveyed  certain  lands,  of  which 
those  in  the  ejectment  formed  a  part,  to 
a  trustee,  in  trust  for  the  lessor  and  B. 
his  brother,  for  life,  with  cross  remain- 
ders ;  B.  died  without  issue,  in  1 824, 
and  receipt  of  rent  by  him  up  to  that 
time  from  the  defendant  was  proved. 
On  cross-examination  of  one  of  plaintiff's 
witnesses  it  appeared,  that  upon  several 
occasions  the  defendant  shewed  to  the 
lessor  an  instrument  under  which  he  al- 
leged he  held  the  lands,  and  which  the 
lessor  at  all  times  alleged  was  a  forgery : 
it  also  appeared,  that  the  lessor  had  in 
Court  either  that  instrument  or  some 
document  connected  with  the  defend- 
ant's title  to  the  land,  which  he  said  was 
greatly  obliterated.    A  notice  to  quit  on 
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the  1st]  of  May,  or  at  the  end  of  six 
months  from  that  day,  had  been  person* 
aUy  served  upon  the  defendant,  and  a 
demand   of  possession  made  upon  the 
2nd  of  May,  upon  which  the  ejectment 
was  brought.    The  Judge  who  tried  the 
case  directed  the  Jury,  if  they  believed 
there  was  a  lease  or  other  instrument  in 
writing  evidencing  the  tenancy,  to  find 
for  the  defendant ;   but  if  they  should 
think  there  was  not,  or  that  it  was  altered 
or  obliterated  in  a  material  part,  to  find 
for  the  plaintiff:  Held^  that  this  direc- 
tion was  erroneous ;  there  being  no  evi- 
dence to  warrant  any  question  being  left 
to  the  Jury,  as  to  the  existence  of  such 
instrument,  or  as  to  its  obliteration  or 
alteration  if  it  did  exist.   Held  also,  that 
the  facts  proved  were  evidence  of  a  te- 
nancy from  year  to  year,  and  the  receipt 
of  the  notice  to  quit  by  the  defendant 
without  objection,  although  in  the  alter- 
native, was  evidence  of  the  determination 
of  the  tenancy  upon  the  first  of  May,  in 
the  absence  of  all  evidence  upon  the  part 
of  the  defendant  upon  either  of  these 
points. — Cramptony  J.,  inclined  to  think 
that  the  plaintiff  ought  to  be  nonsuited^ 
upon  the  ground  that  it  appeared  upon 
his  own  shewing,  that  there  was  a  written 
document  in  existence,  and  not  produced, 
evidencing  the  terms  upon  which  the  de- 
fendant held.     Q.  B.    Lessee  of  Hull  y* 
McCarthy  157 

2.  For  this  purpose  (shewing  the  termina- 
tion of  a  tenancy  from  year  to  year),  a 
notice  to  quit  was  given  in  evidence, 
which  notice  is  in  the  alternative ;  this 
notice,  however,  goes  further  than  the 
usual  form  of  similar  notices  to  quit,  which 
require  that  the  tenant  should  give  up 
possession  at  the  end  of  six  months  from 
the  gale  day  next  after  the  service  there- 
of, or  at  the  end  of  the  then  current  year 
of  the  tenancy ;  for  this  notice  requires 
the  tenant  to  give  up  possession  upon  a 
particular  day,  and  then  goes  on  and  says 
what  amounts  to  this — "If  you  shew  that 
a  different  day  was  the  day  of  the  com- 
mencement of  the  tenancy,  then  you  are 
to  quit  six  months  after  the  day  men- 
tioned in  the  notice."  A  demand  of 
possession  is  then  made  on  the  2nd  of 
May,  and  both  parties  appear  to  consider 
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14  EJECTMENT. 

the  Ist  of  May  as  the  day  on  which  the 
lessor  of  the  plaintiff  had  a  right  to  enter, 
and  there  is  no  allegation  that  that  was 
not  the  day ;  and  in  the  absence  of  all 
evidence  on  the  part  of  the  defendant,  I 
apprehend  this  was  evidence  to  go  to 
the  Jury,  that  the  tenancy  commenced 
upon  the  1st  of  May ;  and  moreover, 
this  evidence  goes  to  prove  that  the  con- 
tract between  the  parties  was  a  tenancy 
from  year  to  year,  to  be  determined  by 
a  notice  to  quit*  Per  Pennefather,  C.J*, 
in  ibid.  159 

3.  In  an  ejectment  on  the  title,  the  lessor 
of  the  plaintiff  gave  in  evidence  a  lease 
of  certain  ground,  bearing  date  the  4th 
of  May  1 825,  containing  a  clause  of  for- 
feiture in  case  same  was  not  built  on 
within  four  years,  and  proved  the  for- 
feiture. The  declaration  in  ejectment 
contained  two  demises,  one  upon  the  5th 
of  May  1829)  and  the  other  upon  the 
Ist  of  January  1841.  Upon  the  trial,  it 
was  objected  by  counsel  for  the  defend- 
ant, that  in  consequence  of  the  lapse  of 
twelve  years,  a  notice  to  quit  or  a  de- 
mand of  possession  was  necessary,  to  en- 
title the  lessor  to  maintain  his  action : — 
Held^  that  the  lessor  of  the  plaintiff  was 
not  entitled  to  bring  his  qectment,  with- 
out at  least  a  demand  of  possession. — 
Q.  B.    Lessee  of  Johnson  v.  Russell  1 70 

4.  Where  an  ejectment  was  brought  by  the 
landlord,  founded  on  a  notice  to  quit, 
signed  by  his  agent  and  receiver ;  Heldy 
that  the  subsequent  bringing  of  the  eject- 
ment was  not,  in  itself,  a  sufficient  proof 
or  recognition  of  the  agent's  authority 
to  serve  the  notice  to  quit.  L.  £.  Les- 
see ofFrewen  v.  Ahem  181 

5.  A  mere  receiver  of  rents  has,  as  such,  no 
authority  to  serve  a  notice  to  quit.     Ihid 

6.  Where  a  notice  to  quit  is  given  by  a 
person  who  is  described  therein  as  acting 
under  a  power  of  attorney  from  another ; 
Semhle — That  on  the  trial  of  an  eject- 
ment brought  upon  such  notice  to  quit, 
the  power  of  attorney  must  be  produced 
and  proved.  Ihid 

7.  A  tenant  is  precluded  from  disputing 
his  own  statement  with  respect  to  the 
commencement  of  his  tenancy.       Ihid 


EJECTMENT. 

8.  Where  it  appeared  that  A.,  who  lived 
in  illicit  intercourse  with  B^  was  pet 
into  possession  of  part  of  the  estate  of 
the  latter,  in  1798;  that  B.  died  in 
1829i  and  C,  his  illegitimate  son  by  A^ 
succeeded  to  B/s  estates  under  his  will ; 
that  A.  still  continued  to  hold  the  pre- 
mises rent  free  until  January  1840,  when 
she  gave  up  the  possession  of  the  lands 
to  C.'s  steward,  by  twig  and  sod,  and  left 
the  premises;  but  her  daughter-in-law 
and  her  husband,  who  were  residing  in 
the  house  with  her  for  a  number  of  years, 
still  continued  in  possession  of  the  pre- 
mises ;  C.  having  brought  an  ejectment 
on  the  title ;  Held^  that  he  was  barred 
by  the  operation  of  the  3  &  4  W,  4» 
c.  27  (Statute  of  Limitations),  and  could 
not  maintain  his  ejectment.  Q.  B.  Les- 
see  of  De  Montmorency  v.  Walsh     254 

9.  It  is  not  necessary  that  possession  to 
confer  title,  under  that  statute,  should 
be  an  adverse  possession.  Per  Burton,  J. 
in  ihid,  257 

10.  Where  a  defendant  is  put  into  pos- 
session by  a  brother-in-law  of  the 
lessor  of  the  plaintiff,  who  lived  in  the 
same  house  with  her,  and  tilled  the 
lands;  and  the  lessor  of  the  plaintiff 
afterwards  stated  to  the  defendant,  that 
"  as  the  lands  were  to  be  canted,  she 
was  glad  that  he  had  got  them,  sooner 
than  any  other  person  :"  Held^  that  the 
ejectment  could  not  be  maintained  with- 
out a  previous  demand  of  possession. 
C.  P.     Lessee  of  Cashin  v.  Coady    298 

1 1 .  Where  a  defendant  in  an  ejectment  on 
the  title,  has  judgment  against  him  for 
non-appearance  to  confess  lease,  entry 
and  ouster,  the  Court  will  not  grant  a 
new  trial  on  any  terms,  unless  it  clearly 
appears,  that  the  defendant  has  a  just 
and  legal  defence  to  the  action.  C.  P. 
Lessee  of  McDonald  v.  Lawton        303 

12.  The  Court  will  not  suspend  the  exe- 
cution of  the  hahercy  in  order  to  give  a 
party  the  opportunity  of  filing  a  bill  in 
a  Court  of  Equity  to  sustain  his  rights. 

Ihid 

13.  In  an  ejectment  on  the  title,  the 
demise  in  the  declaration  stated,  that 
fifteen  persons  had  jointly  and  severally 
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demised,  &c.,  and  at  the  trial  it  appeared 
that  the  lej^al  title  to  the  premises  in 
question  was  vested  in  one  only  of  those 
persons:  Heldy  that  this  demise  was 
bad,  not  being  consistent  with  the  title 
proved ;  and  that  the  plaintiff  should  be 
nonsuited.  Q.  B.  Letiee  M'Auley  v. 
MMnf  360 

II. — Practice  in  EjectmenL 

14.  A  party  will  not  be  permitted  to  take 
defence,  whose  interest  has  been  ac- 
quired subsequently  to  the  service  of 
the  ejectment.  L.  £.  Lessee  M^Kier- 
nan  v.  Shenkin  180 

16.  When  several  parties  had  taken  defence 
in  an  ejectment,  the  Court  compelled 
them  to  consolidate  their  defences,  and 
each  of  them  to  furnish  the  plaintiff  with 
a  bill  of  particulars  of  the  lands  for  which 
he  had  severally  taken  defence.  C.  P. 
Lessee  Boyle  v.  Ejector  220 

16.  In  ejectment  on  the  title,  a  defendant 
will  not  be  compelled  to  give  security 
for  costs,  unless  fraud  or  collusion  is 
clearly  shewn.  Q.  B.  Lessee  O'Brien 
v.  Dwjfer  380 

17.  A  tenant  was  served  with  an  ejectment 
on  the  tille,  but  died  before  he  had  taken 
defence,  and  judgment  was  marked.  The 
Court  would  not  set  aside  the  judgment, 
and  allow  the  widow  of  the  deceased 
tenant  to  take  defence,  before  she  had 
taken  out  administration.  C.  P.  Lessee 
Hastings  v.  Ejector  404 

18.  Has  the  Court  power  to  order  an 
amendment  of  a  declaration  in  eject- 
ment for  non-payment  of  rent,  after  the 
service?  Qtuere.  C.  P.  Lessee Lewin 
V.  Jennings  418 

19.  A  defendant  in  ejectment  for  non- 
payment of  rent,  may  be  required  to 
confine  his  defence  to  the  lands  in  his 
actual  possession.  C.  P.  lessee  Hots- 
fall  V.  Jennings  2 1 8 

ELECTIVE  FRANCHISE. 
See  REOiSTBr  op  Electors. 

ENGLAND. 
See  Judgment,  21. 


EQUITABLE  DEFENCE. 
See  Ejectment,  12. 

EQUITY  COSTS. 
See  Costs,  8. 

ESTATE  FOR  LIFE   AND  IN 
TAIL. 
See  Judgment,  1. 
Will. 

ERROR. 
See  Costs,  H. 

EVIDENCE. 
See  Ejectment,  L 
Stamps. 
Trespass. 
Witness. 

1.  I  take  the  rule  of  law  to  be,  that  where 
a  party  comes  into  Court,  and  it  appears 
upon  his  own  shewing  that  there  is  a 
written  instrument  between  the  parties, 
evidencing  the  contract  between  them, 
if  he  does  not  produce  it,  he  must  be 
nonsuited.  Per  Crampton,  J.  in  Lessee 
Hull  y.  McCarthy  161 

2.  When  a  notice  to  quit  is  given  by  a 
person  who  is  described  therein  as  act« 
ing  under  a  power  of  attorney  from 
another ;  Semble — that  on  the  trial  of  an 
ejectment  brought  upon  such  notice  to 
quit,  the  power  of  attorney  must  be  pro- 
duced and  proved.  L.  E.  Lessee  of 
Frewen  ▼.  Ahem  181 

3.  In  an  action  of  quare  impedit  for  the 
recovery  of  the  living  of  Camus,  in  which 
the  Bishop  was  the  defendant,  the  prin- 
cipal issues  being  as  to  the  seizin  of 
King  James  the  First,  and  seizin  and 
possession  of  the  plaintiffs,  the  plaintiffs 
gave  in  evidence  a  recovery  of  the  said 
living  in  quare  impedit  by  the  Earl  of 
Ulster  against  the  Bishop  in  1299)  and 
vested  the  same  by  proof  of  pedigree  in 
King  James  the  First.  They  then  gave 
in  evidence  a  Royal  Commission  and 
Inquisition  of  the  30th  of  August  1609> 
finding  that  all  the  advowsons  in  the 
county  of  Coleraine,  of  which  Camus 
was  one,  did  of  right  belong  to  the  King 
in  right  of  the  Crown.  They  next  gave 
in  evidence  articles  of  agreement,  dated 
in  the  following  January,  between  the 
Crown  and  the  Mayor  and  Commonalty 
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of  London,  whereby  it  was  stipulated, 
that  all  the  said  advowsons  in  the  county 
of  Coleraine  should  be  vested  in  the 
city  of  London;  and  a  patent  by  the 
King,  in  March  1613,  incorporating  the 
Irish  Society  (the  plaintiffs),  and  granting 
to  them,  among  others,  the  advowson  of 
the  church  of  Camus  by  name.  They 
also  gave  in  evidence  a  presentation  by 
the  Crown,  on  lapse,  in  1619;  and  read 
entries  from  the  First  Fruits  books,  as 
secondary  evidence  of  subsequent  ctdmis- 
sions  of  Clerks  on  presentations  in  1634 
and  1672.  To  meet  this  case,  the  defend- 
ants gave  in  evidence  a  surrender  of  the 
1st  of  August,  1610,  by  G.  M.,  Bishop  of 
Derry,  of  all  the  possessions  of  the  See 
of  Derry  to  the  Crown.  It  was  not  con- 
firmed by  the  Dean  and  Chapter,  nor 
enrolled  in  Ireland.  Also  a  patent  of  the 
3rd  of  August  1610,  not  enrolled  in  Ire- 
land, by  which  the  King  (James  the 
First) granted  certain  lands  to  the  Bishop, 
and  in  which,  after  reciting  that  the  ad- 
vowsons  in  the  county  of  Coleraine  were 
the  ancient  possessions  of  the  See  of 
Derry,  it  was  stated  that  a  certain  agree- 
ment had  been  entered  into  between  the 
Bishop  and  the  Society  respecting  them. 
Also  the  King's  letters  nominating  the 
two  subsequent  Bishops  of  Derry,  bear- 
ing date  respectively  the  11th  of  August 
1610,  and  2Utof  December  1611,  re- 
citing and  enjoining  the  aforesaid  agree- 
ment between  the  Crown  and  the  Society. 
Held^-^ThtiU  independently  of  distinct 
grounds  of  objection  to  either  documents, 
the  said  surrender  and  patent  were  res- 
pectively legally  admissible  in  evidence, 
on  the  part  of  the  defendant,  for  the 
specified  purpose  of  shewing  an  admission, 
on  the  part  of  James  the  First,  that  the 
advowson  of  the  said  church  of  Camus 
anciently  belonged  and  appertained  to  the 
Bishoprick  of  Derry — being  made  so  by 
the  evidence  given  on  the  part  of  the 
plaintiffs,  especially  that  of  the  Com- 
mission and  Inquisition.  Held — that  the 
two  King's  letters  were  admissible  in 
evidence,  on  the  same  grounds. — Held, 
that  the  said  patent,  being  plainly  founded 
on  the  surrender,  an  acceptance  of  the 
surrender  by  the  King  might  reasonably 
be  presumed. — Held,  that  the  35  G.  3, 
c.  39,  cured  the  objection  of  the  non- 


enrolment  of  the  patent  in  Ireland.— 
Heldt  that,  even  if  the  surrender  were 
void,  the  patent  was  validated  against  the 
Crown  by  the  10  Car.  1,  sess.  3,  c  5. 
Heldf  that  the  said  patent  was  not  void 
on  the  ground  of  the  King  having  been 
deceived  in  his  grant.— JTe^  that  colla- 
lations  by  the  Bishop's  predecessors  were 
admissible  as  evidence  for  him  on  the 
issues. — Heldy  that  the  First  Fruits 
books,  the  Primates'  Triennial  Visitation 
books,  and  the  Bishops'  returns  to  the 
First  Fruits  writs,  were  respectively 
admissible,  on  the  parts  of  the  defend- 
ants, as  secondary  evidence  of  lost  colla- 
tions by  the  Bishops.  Semble — Con- 
tinued possession  by  repeated  collations 
may  be  evidence  of  original  title.  Ex.Ch. 
The  Irish  Society  v.  The  Bishop  of 
Derry  193 

4.  In  an  action  for  recovery  of  necessaries 
supplied  by  the  plaintiff  to  the  defend- 
ant's wife  during  her  separation  from  her 
husband,  which  was  alleged  to  have  been 
caused  by  the  cruelty  of  the  husband,  or 
by  his  causeless  desertion  and  abandon- 
ment of  her ;  Held,  that  a  sentence  of 
an  Ecclesiastical  Court,  in  a  suit  by  the 
wife  for  a  divorce  and  for  alimony^ 
grounded  upon  the  husband's  alleged 
cruelty,  and  to  which  the  husband  set  up 
as  a  defence  the  wife's  adultery,  dismiss- 
ing the  suit,  was  admissible  in  evidence. 
— (Perrin,  J.,  dissentietUe.)  Q.  B.  Day 
V.  Spread  247 

6.  Such  a  suit  is  not  res  inter  alios  acta. 

Ibid 

6.  A  father  is  not  under  any  legal  obliga- 
tion to  provide  for  the  support  of  his 
child  ;  and  to  make  him  liable  for  neces- 
saries supplied  for  the  maintenance  of 
the  child,  there  must  be  a  contract,  ex- 
press or  implied ;  nor  will  the  fact  that 
the  father  has  permitted  the  child  to  lire 
with  the  mother  while  she  lived  apart 
from  him,  be  any  evidence  that  she  is 
an  agent  of  the  father,  or  that  she  has 
any  authority  from  him  to  contract  debts 
for  the  maintenance  of  the  child,  when 
he  disputes  the  legitimacy  of  such  child. 

Ibid 

7.  A  promise  to  pay  the  amount  of  a  pro- 
missory note,  which  was  made  payable  at 
a  particular  place  in   the  body  of  the 
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note  after  it  became  due,  is  evidence  of 
the  debt  under  the  money  counts,  and 
dispenses  with  the  omission  of  a  special 
count  in  the  declaration  averring  pre- 
sentment in  the  particular  place,  and 
with  proof  of  such  presentment.  Q.  B. 
Carnagie  v.  Kirby  392 

EXCEPTIONS,  BILL  OF. 
By  the  operation  of  the  Rules  of  this  Court, 
a  party  taking  a  bill  of  exceptions  at  a 
trial  in  the  Sittings  after  Term,  is  not 
irregular  in  not  setting  down  the  same 
for  argument  in  the  ensuing  Term.  C.P. 
JReid  V.  Mitchell  800 

EXECUTION. 

See  Arbitration  &  Award,  2. 
Arrest,  1,  5. 
Auctioneer. 
Bankrupt,  6. 
Costs,  IV. 
Judgment,  VII. 
Mandamus. 
Sheriff,  1. 
Trover. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 
See  Administration. 
Deeds,  6. 
Judgment,  8. 

FALSE  IMPRISONMENT. 
See  Trespass. 
1  •  An  action  against  a  Public  Company,  in 
the  name  of  their  Public  Officer,  for 
having  falsely,  maliciously  and  without 
probable  cause  procured  the  arrest  and 
imprisonment  of  the  plaintiff,  cannot  be 
sustained  by  proof  that  one  of  the  Di- 
rectors, who  was  also  general  Manager 
of  the  Bank,  had  acted  wilfully  and  ma- 
liciously in  the  proceedings  which  formed 
the  subject  matter  of  the  arrest,  without 
establishing  the  concurrence  in,  or  adop- 
tion of  his  acts  by  the  Company.  C.  P. 
Reid  V.  Mitchell  322 

2.  The  6  G,  4,  c.  42,  has  made  no  change 
in  the  general  law,  as  aGfecting  such  an 
action,  beyond  allowing  the  Company  to 
be  sued  in  the  name  of  their  Public  Of- 
ficer. Ibid 


FATHER. 
See  Parent  and  Child. 

FELONY. 
See  Case. 

lu  cases  where  there  has  been  a  felonious 
taking,  replei'in  will  not  lie.  C.  P. 
Doyle  V.  Kelly  9 

FIAT. 
See  Arrest. 

FIERI    FACIAS. 
See  Costs,  IV. 

FILING  PLEADINGS. 
See  Pleading,  IV. 

FIRST  FRUIT  BOOKS,  AND 
WRITS. 
See  Evidence,  3. 

FORBEARANCE. 
See  Assumpsit,  1,  2. 
Guarantee. 
Pleading,  7. 

FOREIGN. 
See  Ireland. 

FORFEITURE. 
See  Ejectment,  3. 

Landlord  and  Tenant. 

FORGERY. 
See  Ejectment,  L 

FRAUD. 

See  Costs,  12. 

FREEHOLD  IN  FUTURO. 
See  Deeds  and  Conveyances,  1. 

GAOL. 
See  Grand  Jury. 

GAOLER. 

Semble.  The  refusal  of  the  Keeper  of  the 
Marshalsea,  to  bring  forward  a  prisoner 
for  the  purpose  of  having  him  served 
with  process,  is  a  contempt  of  Court. 
C.P.     Maguive  y ,  Gardiner  310 
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IRELAND. 


GENERAL  RULES. 
See  Rules  and  Orders. 

GRAND  JURY. 
See  Medical  Practitioner. 

Where  a  presentment  was  made  at  a  Pre- 
senting Sessions,  for  enlarging  a  gaol, 
under  the  6  &  7  TF.  4,  c.  116,  and  was 
subsequently  approved  of  by  the  Grand 
Jury  at  the  ensuing  Assizes  :  Heldy  that 
such  presentment  did  not  come  within 
the  terms  of  the  27th  and  28th  sections 
of  the  latter  Act ;  and  that  if  it  had  been 
approved  of  by  the  Grand  Jury  at  the 
Assizes,  it  was  not  necessary  that  it 
should  again  be  laid  before  the  Magis- 
trates and  cess*payers  at  the  Sessions  for 
their  approval.  Q.  B.  In  re  Presentment 
Grand  Jury  of  Fermancigh  394 

GUARANTEE. 

See  Assumpsit,  I,  2. 

Pleading,  3,  7. 

The  mere  promise  of  a  third  person  to  pay 
the  debt  of  another  at  a  future  time,  does 
not  per  se  import  a  contract  of  forbear- 
ance. L.  E.  Hibernian  Gas  Company 
V.  Parry  453 

HUSBAND  AND  WIFE. 
See  Evidence,  4. 
Marriage. 

INCUMBRANCES. 
See  Judgment,  1. 

INDICTMENT. 
See  Criminal  Law. 

INFANT  AND  GUARDIAN. 

Where  an  Attorney  enters  an  appearance 
and  takes  defence  to  an  action  brought 
against  an  infant,  before  a  guardian  had 
been  appointed  for  such  infant,  the  Court 
will  hold  him  liable  for  the  costs  incurred 
by  the  opposite  party  in  setting  aside 
such  defence.  Q.  B.  Lessee  Walker  v. 
Dwyer  364 

INFORMATION. 
See  Quo  Warranto. 


INQUIRY. 
See  Service,  17- 
Where  it  appeared  that  a  writ  of  inqiiiry, 
which  was  ordered  to  be  sped  before  a 
Judge  at  Nisi  PriuSy  was  returnable 
upon  the  27th  of  November,  and  was 
not  executed  until  the  4th  of  December, 
but  the  Sittings  at  Nisi  Prius  commen- 
ced on  the  26th  November:  ffeld,  that 
the  proceedings  were  regular,  and  that 
the  verdict  should  not  be  disturbed  upon 
the  ground  that  the  writ  was  out  of 
return  before  it  was  executed.  Q.  B. 
Browne  v.  Brady  245 

INSOLVENT. 
See  Arrest,  5. 

Bankruptcy   and    Insol- 
vency, 1. 

INSPECTION  OF  DOCUMENTS. 

1.  The  Court  refused  to  order  certain  bills 
of  exchange,  &c.,  in  the  hands  of  the  de- 
fendants, and  which  were  produced  and 
relied  on  by  him  at  a  former  abortive 
trial,  to  be  lodged  with  the  Officer  for 
inspection  by  the  plaintiff,  on  an  allega- 
tion that  some  of  them  were  forgeries. 
C.P.     DahfN.KeUy  16 

2.  Where  a  declaration  in  debt  for  an 
annuity  deed  contained  two  counts,  the 
first  for  four  years'  arrears  due  1st  May 
1840,  and  the  second  for  five  years* 
arrears  of  the  same,  due  to  the  1st  of 
May  1841  ;  the  Court  refused  to  strike 
out  the  first  count  as  superfluous,  it 
having  been  suggested  that  there  bad 
been  an  assignment  of  the  deed,  or  to 
compel  the  plaintiff  to  furnish  the  de- 
fendant with  a  copy  of  the  deed  of  as- 
signment.   C.  P.    Clarke  v.  M^Danielt 

131 
INSTALMENTS. 
See  Judgment,  19* 

IRELAND. 

See  Statute. 

1.  Ireland  or  Irish  ports  are  not  included  in 
the  words  "Foreign  ports  or  places," 
within  the  meaning  of  that  Act.  Q.  B. 
Boyce  V.  Jones  231 

2.  Semble,  the  3  G.  2,  c.  36  (the  Skerries 
Act),  is  binding  on  Ireland  Ibid 
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IRREGULARITY. 
See  Affidavit,  3. 
Plsabing,  IV. 
A  party  is  not  bound  to  notice  an  irregu- 
larity, when  he  has  notice  of  the  pro- 
ceeding, in  reference  to  which  the  irre- 
gularity is  committed,  unless  such  irre- 
gularity be  apparent  on  the  face  of  the 
proceeding.  Q.  B.  Mathers  v.  Coifle  280 

ISSUE. 
See  Stamps,  2. 
Will. 

JOINT  STOCK  COMPANY. 
See  False  Imprisonment. 
Pleading,  4,  10. 
Public  Company. 
Scire  Facias,  2,  3. 

JUDGES. 

See  Jurisdiction,  1. 

JUDGMENT. 
See  Costs,  2. 

Ejectment,  17. 
Pleading,  25,  26. 
Scire  Facias. 
I.  Effect  of  Judgment. 

1.  A  vested  remainder  in  fee  after  an  estate 
tail  in  possession  is  bound  by  a  judgment, 
although  such  vested  remainder  never 
came  into  possession  of  the  conusor. 
C.  P.  Executors  of  Martin  v.  M'Caus- 
land  S40 

II.  Entrif  of 

2.  The  Court  will  not  allow  a  plaintiff  to 
mark  judgment  as  for  want  of  a  plea, 
because  the  defendant,  being  a  female, 
pleads  in  the  masculine  gender.  C.  P. 
Berrif  v.  M'NeiU  17 

3.  The  Court  refused  to  allow  judgment 
to  be  entered  on  a  warrant  of  attor- 
ney reciting  a  bond  collateral  therewith, 
where  in  fact  no  bond  had  been  exe- 
cuted.    L.  £.     Connor  V,  Connor  315 

4.  The  rule  for  judgment  may  be  entered 
on  a  plea  of  confession,  with  stay  of  ex- 
ecution at  any  time  within  a  year  from 
the  time  when  the  stay  of  execution 
expired.  Q.B.  Oldham  v.  Don-Ling  468 

III.  Revival  of 

5.  One  of  two  conusors  of  a  joint  judgment 
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being  dead,  a  scire  frcias  may  issue  to 
revive  it  against  the  surviving  conusor 
and  the  heir  and  terretenants  of  the 
deceased  conusor.  C.  P.  Keegan  v. 
Deakin  15 

6.  It  is  an  inflexible  rule  of  this  Court, 
that  an  affidavit  for  liberty  to  issue  a 
scire  facias  to  revive  a  judgment,  if  the 
judgment  be  over  twenty  years  old,  must 
specify  the  particulars  as  to  the  payment 
or  payments  of  interest  relied  on,  viz.^- 
where,  when,  by  whom  and  to  whom  the 
payment  or  payments  were  made.  Q.6. 
Anonymous  104 

7.  A  scire  facias  issued  to  revive  a  judg- 
ment more  than  twenty  years  old,  where 
it  was  merely  sworn,  that  ** several  sums 
had  been  paid  within  the  last  thirteen 
years  on  foot  of  the  the  interest.''  C.  P. 
Woodrooffe  v.  Blake  4 1 7 

3.  A  judgment  may  be  revived  by  the  per- 
sonal representative  of  the  cestui  que 
trusty  the  personal  representative  of  the 
person  in  whom  the  legal  estate  was  ves- 
ted being  out  of  the  jurisdiction.  C.  P. 
Taaffe  v.  KeUy  220 

IV.  Setting  aside  Judgment. 
9*  In  a  replevin  case,  the  defendant's  At- 
torney having  promised  the  plaintiff's 
Counsel  additional  time  to  join  in  de- 
murrer, which  was  afterwards  withdrawn 
by  the  orders  of  the  defendant  himself, 
and  judgment  marked — the  plaintiff  hav- 
ing pleaded  no  plea  to  the  merits,  the 
judgment  was  set  aside  without  any 
costs  by  either  party.  C.  P.  Daniel  v. 
Bingham  136 

10.  Under  the  circumstances,  the  Court 
suspended  their  General  Order,  and 
allowed  the  cause  to  be  set  down  for 
immediate  argument.  Ibid 

1 1.  An  affidavit  of  merits  made  in  support 
of  a  motion  to  set  aside  a  judgment, 
should  state  positively  that  there  is  a 
good  cause  of  defence.  If  the  judgment 
be  entered  irregularly,  or  mala  ^e,  no 
affidavit  of  merits  is  necessary.  Q.  B. 
Lenehan  v.  Earl  of  Bantry  274 

1 2.  The  Court  set  aside  a  judgment  marked 
in  an  action  of  xci  Ja,  by  ihe  defendant, 
fur  want  of  a  replication,   the   plaintiff 
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having  omitted  to  enter  a  rule  to  dts* 
continue,  under  a  mistaken  impression, 
although  the  defendants  had  relied  on 
the  same,  in  an  answer  to  a  bill  filed  in 
Equity  by  the  plaintiff,  to  raise  the 
amount  of  the  judgment.  C.  P.  Lynch 
V.  Lynch  298 

13.  A  judgment  having  been  entered  up  on 
a  bond  and  warrant,  the  latter  of  which 
alone  was  executed,  the  Court  set  aside 
the  judgment  and  execution,  without 
costs.     C.  P.    M^Lernan  v.  M^Lernan 

331 

V.  Amendment  of. 

14.  The  Court  will  not  on  consent  of  the 
parties,  allow  judgment  to  be  awarded 
on  the  roll,  by  increasing  the  sum  for 
which  it  was  entered  by  mistake,  from 
the  principal  to  the  penalty  of  the  bond. 
C.  P.     Cromie  v.  Browne  219 

15.  The  Court  refused  to  amend  the  re- 
cord of  a  judgment  obtained  upon  a 
scire  facias  sued  out  in  Hilary  Term 
1841,  and  to  which  the  defendant  pleaded 
nul  tiel  record,  which  plea  was  overruled 
in  Trinity  Term  1841  ;  the  amendment 
sought  being  to  have  the  memorial  of 
the  assignment  of  the  judgment  set  out. 
Q.  B.     Fulton  v.  Creagh  275 

VI.  Satisfaction  of 

16.  Satisfaction  will  not  be  allowed  to  be 
entered  on  a  judgment  obtained  at  the 
suit  of  two  conusees,  on  the  allegation 
that  the  full  amount  had  been  paid  to 
one  of  them,  who  consented,  the  other 
having  emigrated  in  1 837,  and  not  having 
been  heard  of  since.  C.  P.  -King  v. 
King  329 

17.  The  Court  refused  to  allow  a  judgment 
to  be  satisfied  on  payment  to  the  plain- 
tiff's Attorney  of  a  sum  compromised 
between  him  and  the  defendant,  the 
plaintiff  residing  in  New  South  Wales, 
alihough  the  Attorney  held  a  general 
power  of  attorney  to  sue  for  and  give 
discharges  for  all  debts  due  to  (he  plain- 
tiff, and  had  been  empowered  by  letter 
to  issue  execution  on  the  said  judgment. 
C.  P.     Brennan  v.  French  120 


or  improperly  obtained,  and  the  facts 
upon  which  the  warrant  is  impeached 
are  clearly  made  out  by  the  aiffidavits, 
the  Court  will,  upon  motion,  set  aside 
the  satisfaction  entered  on  the  roll,  with- 
out directing  an  issue  or  sending  the 
case  to  be  tried  by  a  Jury.  L.  E. 
NuttaU  V.  NuttaU  480 

VII.  Execution  on. 

19*  In  the  case  of  a  judgment  entered  by 
warrant  of  attorney  on  a  bond  condi- 
tioned for  payment  of  a  sum  of  money 
by  instalments,  the  Court  will  not  allow 
execution  to  issue  for  any  more  than  the 

»  instalments  which  have  become  due  at 
the  time  of  the  application.  C  P.  Bigley 
V.  Birch  14 

20.  The  Court  would  not  allow  execution 
to  be  issued  on  a  judgment  collateral  to 
secure  an  annuity,  which  was  more  than 
twenty  years  old,  and  no  payment  or 
acknowledgment,  although  it  had  been 
revived  in  the  meantime,  the  defendant 
being  resident  in  America,  and  having 
no  property  in  this  country.  C.  P.  Kelly 
v.  Clarke  403 

VIII.  Taking  of  the JOe. 

21.  Plaintiff  allowed  to  take  a  warrant  of 
attorney,  on  which  judgment  had  been 
entered  off  the  file,  for  the  purpose  of 
entering  judgment  thereon  in  JEngktndy 
upon  the  terms  of  vacating  the  judgment 
here.  L.  E.   Wall  v.  Lighlhume       177 

22.  A  judgment  upon  the  marriage  of  the 
conusee  was  assigned  to  the  trustees  of 
the  marriage  settlement,  and  a  memorial 
of  the  assignment  duly  enrolled ;  the 
conusee  having  married  a  second  time, 
1  he  judgment  was  again  assigned  to  the 
trustees  of  a  second  settlement.  The 
personal  representative  of  the  surviv^ing 
trustee  of  the  first  settlement  having  re- 
fused to  assign  the  judgment  to  the  sur* 
viving  trustee  of  the  second  ;  the  Court 
refused  to  allow  the  memorial  of  the 
first  assignment  to  be  taken  off  the  file,  in 
order  that  a  memorial  of  the  second 
might  be  enrolled.  L.  E.  Beresfhrd 
V.  Beresford  316 


18.  Where  a  judgment  has  been  satisfied    23.  Semhle — That  it  was  a  case  for  a  peti- 
under  a  warrant  of  attorney  fraudulently  |      tion  under  the  1  W.  4.  c.  60.  Jbid 
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JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

1.  Where  a  bill  had  been  filed  against  a 
Banking  Company,  and  a  receiver  ap- 
pointed over  all  their  property,  with  a 
reference  to  the  Master  to  report  on  the 
suits  to  be  prosecuted  or  defended  by 
them,  the  Court  would  not  allow  judg- 
ment as  in  case  of  nonsuit  to  be  entered 
up  against  them  in  a  cause  which  had 
been  at  issue  more  than  three  Terms, 
they  undertaking  to  go  to  trial  on  the 
first  Nisi  Prius  day  in  the  next  Term. 
C.  P.     Hughes  V.  Glennif  5 

2.  Where  in  ejectment  on  the  title  against 
eleven  persons,  the  defences  of  five  of 
those  persons  had  been  consolidated,  and 

.  plaintiff  brought  this  cause  to  trial 
against  those  five  persons,  but  such  trial 
w^  postponed,  at  the  instance  of  the 
defendants,  to  the  next  Assizes,  and  at 
the  following  Assizes  plaintiff  was  unable 
to  go  to  trial  in  consequence  of  the 
absence  of  his  Counsel,  and  it  was  stated 
that  the  cases  of  all  the  defendants  were 
similar ;  Held,  that  was  sufficient  cause 
against  a  motion  for  judgment  as  in  case 
of  nonsuit  on  behalf  of  a  defendant  whose 
case  had  not  been  brought  to  trial.  Q.  B. 
Lessee  of  Lord  Powerecourt  v.  Brislin 

283 

3.  This  Court  adheres  to  the  rule  laid  down 
in  Gihnan  v.  Connor  (1  Ir.  Law  Rep. 
346),  and  requires  a  plaintiff  in  shewing 
cause  against  a  rule  nisi  for  judgment  as 
in  case  of  nonsuit,  to  shew  **just  cause*' 
for  not  having  gone  to  trial ;  and  a  per- 
emptory undertaking  or  a  slight  excuse 
will  not  be  sufficient  cause  in  this  Court 
against  making  the  rule  absolute.      Tbid 

4.  When  issue  was  joined  in  Hilary 
Term,  the  Court  will  allow  a  motion  for 
judgment,  as  in  case  of  a  nonsuit,  to  be 
moved  in  Trinity  Term.  An  affidavit 
is  not  necessary  to  sustain  such  a  motion, 
and  the  Court  will  refuse  it  on  the  plain- 
tiff giving  a  peremptory  undertaking  to 
go  to  trial — directing  the  costs  to  be 
costs  in  the  cause.  C.  P.  Comyns  v. 
M'Grath  412 

Sed  vide  noie  Ibid 

5.  By  the  practice  of  this  Court  in  eject- 
ment cases,  the  cause  is  not  considered 


LANDLORD,  &C. 
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at  issue  until  the  second  declaration  is 
filed ;  and  three  Terms  must,  therefore, 
elapse  from  that  time  before  judgment 
as  in  case  of  nonsuit  can  be  obtained. 
L.  E.     Lessee  Dempsey  v.  Nolan    490 

JUDGMENT  OF  ECCLESIAS- 
TICAL COURT. 
See  Evidence,  4. 

JUDGMENT  OF  OUSTER. 
See  Mandamus. 

JURISDICTION. 

See  C08T8,  II. 

1.  Where  the  Judges  differ  in  opinion  upon 
cases  reserved,  the  opinion  of  the  majority 
is  not  conclusively  binding  on  every 
Judge  in  all  future  cases.  L.  E.  In  re 
Larkin  46 

2.  There  is  an  inherent  jurisdiction  in  this 
Court  over  its  own  Officers,  to  direct 
the  reference  which  the  defendant  ap- 
plies for  (to  have  the  costs  taxed  for  the 
amount  of  which  the  action  was  brought), 
upon  his  offering  fair  terms, — with  this 
single  qualification,  that  the  bill  of  costs 
contains  at  least  one  taxable  item.  The 
rule  is  substantially  laid  down  as  it  at 
present  exists  in  Hullock  on  Costs,  604. 
Per  Pennefather,  C.  J.,  in  Bastahle  v, 
Reardon  169 

JURY. 
See  Grand  Jury. 

JUSTIFICATION. 
See  Pleading,  12. 

LACHES. 
See  Irregularity. 

LANDLORD  AND  TENANT. 
See  Arbitration  AND  Award,!. 
Assumpsit,  3. 
Costs,  12,  13,  15. 
Ejectment — passim. 
Pleading,  2,  5,  8,  11. 
Powers. 
Replevin. 

Where  a  tenant  held  under  a  lease  con- 
taining a  clause  of  forfeiture,  and  omit- 
ted to  perform  the  condition,  so  that  the 
forfeiture  accrued,  but  the  tenant  was 
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allowed  t»  remain  in  possession  for 
twelve  or  thirteen  years,  liable  to  all  the 
covenanU  in  the  lease ;  HMy  that,  the 
landlord  having  passed  by  a  reasonable 
time  aft^  the  forfeiture  becoming  com- 
plete, the  tenant  thereby  became,  at  all 
•Tents,  tenant  at  will,  and  that  that 
tenancy  most  be  determined  before  the 
bringing  of  an  ejectment*  Q«B*  Lessee 
of  Johnson  v.  KusseU  173,  174 

LEASE. 
See  Deeds  lnd  Conveyances. 
Powers. 

LIBEL. 

In  an  action  for  libel,  it  is  not  necessary  to 
set  out  in  the  declaration  a  document 
referred  to  in  the  libel,  which  does  not 
contain  matter  material  to  the  sense,  or 
does  not  alter  the  meaning  of  the  libel- 
lous paragraph.  Q.  B.  Walsh  v.  Hen- 
derson  34 

LIEN. 
See  Costs,  V. 

LIMITATIONS,  STATUTE  OF. 
See  Pleading,  20. 

1.  Where  A.  the  owner  in  fee  of  certain 
lands,  put  B.,  with  whom  he  lived  in 
illicit  intercourse,  into  possession  of  a 
portion  thereof,  and  permitted  her  to 
continue  in  possession  of  same  for  a 
period  of  more  than  twenty  years ;  Jleldf 
that  by  such  permissive  possession  A., 
and  the  persons  deriving  under  him, 
were  barred  by  the  operation  of  ihe 
3  &  4  FP.  4,  c.  27,  and  could  not  main- 
tain an  ejectment  for  the  recovery  of 
these  lands.  Q.  B.  Lessee  ofDe  moni- 
morency  v.  WcUsh  254 

2.  It  is  not  at  all  necessary  that  the  pos- 
session to  confer  title  under  that  statute 
should  be  an  adverse  possession,  as  that 
statute  has  put  an  end  to  the  doctrine  of 
adverse  possession,  except  in  respect  to 
cases  coming  within  the  15th  section. — 
Per  Burton,  J.,  in  ibid.  257 

LODGING  MONEY  IN  COURT. 
See  Sheriff,  1. 
1.  Money  may  be  lodged  in  Court  in  satis- 
faction of  an  action  of  trespass  for  an 


MANDAMUS. 

illegal  distresa*  under  the  provineos  of 
the  3  &  4  Fur.  c  105,  s.  46.  C.P. 
Young  V.  Robinson  13 

2.  As  to  the  practice  relating  to  the  lodg- 
ment of  money  in  Court.  L.  E.  Mallets 
y.Doolan  436 

MAINTENANCE  OF  WIFE  AND 
CHILD. 
See  Evidence,  4. 

MALICE. 
See  Case. 

MANDAMUS. 

A.  and  B«  were  candidates  for  the  oflBce  of 
Treasurer  of  the  public  monies  of  the 
city  of  D. ;  and  A.  having  been  elected, 
B.  brought  an  information  in  the  nature 
of  a  q%M  warranto^  against  him,  and  ob- 
tained judgment  of  ouster  against  him, 
and  was  subsequently  admitted  into  said 
office  by  virtue  of  a  writ  of  mandamus, 
C  a  third  party,  then  filed  an  infor- 
mation against  B.  for  usurpation  of  said 
office,  upon  the  ground  that  B.'s  election 
was  void,  some  of  the  electors  who  were 
within  summons,  not  having  been  sum- 
moned to  the  meeting  at  which  he  was 
elected,   and  not  having  attended  said 
meeting,   and  judgment  of  ouster  was 
pronounced   by    this    Court   against  B. 
upon    this   information.     B.   brought  a 
writ  of  error  to  reverse  this  judgment, 
and  C.  applied  to  this  Court  for  a  man- 
damns  to  the   Public  Officer  to  hold  a 
new  election,  upon  the  ground  that  there 
was  then   no  rightful   Treasurer  in  the 
office,   the  former  election  being  void, 
upon  the  conceded  facts  in  the  case  : — 
Heidi  that  although  this  mandamus  was 
not  actual  execution  of  the  judgment  of 
ouster  against  B.,  it  was   a   proceeding 
consequential  upon   that  judgment,  and 
operating  to  put  it  into  effect ;  and,  upon 
that  ground,  that  between  the  parties  to 
that  judgment,  it  would  operate  as  a  ttc- 
persedeas ;  and,   between  third  parties, 
it  was  good  ground  for  staying  proceed- 
ings: and,    therefore,  the  cause  shewn 
against    the   conditional   order   for   the 
mandamus    was    allowed.     Q.  B.     The 
Queen  V.  The  Lord  Maytr  of  the  city 
of  Dublin  147 
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NEWSPAPER. 
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MARRIAGE. 
Quare. — Can  Presbyterian  Mlnidters  so- 
lemnize a  marriage  binding  in  lair>  where 
both  or  either  of  the  parties  are  not 
members  of  the  Presbyterian  Church  ? 
Q.  6.  Regina  v.  Mills  and  Regina  y. 
Carroll  495 

MASTERS  IN  CHANCERY. 
See  AucTioNEEE. 

MEDICAL  PRACTITIONERS. 
Where  the  Coroner  of  a  county  gave  or- 
ders to  two  medical  men,  one  for  £4.  I  Os. 
and  the  other  for  £2.  10s.,  and  the 
Treasurer  of  the  Grrand  Jury  paid  the 
former,  but  refused  to  pay  the  latter 
sum,  and  the  Grand  Jury  abo  refused  to 
present  for  this  latter  sum,  the  Court 
would  not  give  any  direction  to,  or  make 
any  order  upon,  the  Grand  Jury  in  re- 
spect to  the  sum  of  £2.  10s.  Q.  B.  In 
re  ThomhiU  •      162 

MEMORIAL. 
See  AdsiONMBKT. 

MERITS. 
See  Affidavit,  2. 
New  Trial,  2. 

MISDIRECTION. 
See  Cass. 

MONEY. 
See  Lodging  Monbt  in  Coubt. 

MOTION. 
See  Affidavit. 

New  Trial,  1,  3. 

1.  Notice  must  be  given  of  a  motion  for 
time  to  plead.  C.  P.  Robinson  v.  Ju- 
lian 4 

2.  The  notice  of  motion  to  set  aside  pro- 
ceedings, ought  to  state  on  whose  behalf 
the  motion  is  made.     Q.  B.     Crawford 


V.  McDonnell 


104 


.  An  affidavit  of  merits  made  in  com- 
pliance with  a  notice  of  the  opposite 
party,  although  not  sworn  or  filed  until 
after  the  day  on  which  the  motion  might 
have  been  made  according  to  the  original 
notice,  may  be  used  on  the  motion. 
C.  P.     Boileau  v.  Homan  1 1 8 


4.  The  Court  will  allow  an  affidavit  to  be 
read  in  support  of  a  motion  in  Chamber, 
although  not  filed  at  the  time  of  the 
service  of  the  notice,  if  a  copy  be  served 
with  the  notice.  Q.  B.  Ch,  Smith  v. 
Blair  397 

6.  A  notice  of  motion  ought  always  to  state 
the  grounds  upon  which  it  is  to  be  made. 
L.  E.     Anonymous  434 

MUNICIPAL    CORPORATIONS. 
See  Corporations. 

NATIONAL    BANK. 
See  Pleading,  10. 

NEW    TRIAL. 
See  Lease. 

1.  The  Court  will  not  give  leave  to  serve 
notice  of  motion  for  a  new  trial  on  the 
last  of  the  four  days,  although  an  affida- 
vit be  made  of  the  party  being  ignorant 
of  the  record  being  in  this  Court,  or  of 
the  rule  of  the  Court.  C.  P.  Coppinger 
V.  (yOell  297 

2.  Where  a  defendant  in  an  ejectment  has 
judgment  against  him  for  non  appearance 
to  confess  lease,  entry  and  ouster y  the 
Court  will  not  grant  a  new  trial  on  any 
terms,  unless  it  clearly  appears  that  the 
defendant  has  a  just  and  legal  defence  to 
the  action.  C.  P.  Lessee  of  McDonald 
V.  Lawton  303 

3.  A  notice  of  motion  for  a  new  trial, 
which  refers  to  the  certificate  of  Coun- 
sel for  the  grounds  of  the  motion,  is 
informal.     L.  E.     Anonymous  434 

NEWSPAPER  PROPRIETOR. 

To  render  the  service  of  process  at  the 
office  of  the  proprietor  of  a  newspaper, 
instead  of  personal  service  thereof,  valid 
and  sufficient  to  warrant  the  entry  of  a 
parliamentary  appearance,  such  facts 
must  be  spread  upon  the  affidavits  of 
service  as  will  bring  the  case  within  the 
provisions  of  the  6  &  7  ^.  4,  c.  76,  and 
from  which  it  will  appear  to  the  Court 
that  the  suit  or  proceeding  against  the 
defendant,  is  in  relation  to  his  character 
of  newspaper  proprietor.  Q.  B.  Coffey 
V.  Bari*ett  81 
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PLEADING. 


NISI  PRIUS  TRIALS. 
See  Practice,  3. 

NOTICE. 
See  Bankruptcy     and     Insol- 
vency, 6. 

NOTICE  OF  MOTION. 
See  Motion,  1,  2,  5. 

New  Trial,  1   3. 

Practice,  8. 

NOTICE  TO  QUIT. 
See  Ejectbcent. 

NUNC  PRO  TUNC. 

See    CoMBflSSIONER. 

PARENT  AND  CHILD. 

A  father  is  not  under  any  legal  obligation  to 
provide  for  the  support  of  his  child  ;  and 
to  make  him  liable  for  necessaries  sup- 
plied for  the  maintenance  of  the  child, 
there  must  be  a  contract  express  or  im- 
plied :  nor  will  the  fact  that  the  father 
has  permitted  the  child  to  live  with  the 
mother  while  she  lived  apart  from  him, 
be  any  evidence  that  she  is  an  agent  of 
the  father,  or  that  she  has  any  authority 
from  him  to  contract  debts  for  the  main- 
tenance of  the  child,  when  he  disputes 
the  legitimacy  of  such  child.  Q.  B. 
Day  V.  Spread  247 

PARLIAMENTARY 
APPEARANCE. 
See  Affearance. 
Service,  1. 

PARTICULARS. 
See  Bill  op  Particulars. 

PARTICULARS  OF  DISTRESS. 
See  Replevin. 

PARTNERS. 
See  Service  of  Process,  5,  16. 

PATENT. 
See  Evidence,  3. 

PETITION. 
A  petition  against  an   Attorney  seeking  a 
ta^iation  of  costs  and  a  list  of  credits, 
should  state  some  misconduct  on  the  part 


of  the  Attorney  in  refusing  the  credits 
required,  and  ought  to  contain  an  under- 
taking on  the  part  of  the  petitioner  to 
pay  the  amount  of  the  costs  when  ascer- 
tained. C.  P.     Reddy  v.  Convoy       1 35 

PLAINTIFF. 
See  Costs,  14,  18. 

PLEA. 
See  Pleading. 

PLEA  OF  CONFESSION. 
See  Judgment,  4. 

PLEADING. 
See  Cribunal  Law. 
Ejectment,  13. 
Scire  Facias,  1,  4,  5. 

PLEADING. 
I.  Form  and  validity  of  Declaration. 

1.  In  an  action  for  libel  it  is  not  necessary 
to  set  out  in  the  declaration  a  document 
referred  to  in  the  libel,  which  does  not 
contain  matter  material  to  the  sense,  or 
does  not  alter  the  meaning  of  the  libel- 
lous paragraph.  Q.  B.  Walsh  y.  Hen- 
denon  34 

2.  In  replevin,  the  declaration  stated  that 
the  defendant,  on,  &c.,  "  in  the  parish 
of  St.  Thomas,  in  the  county  of  the  city 
of  Dublin,  in  a  certain  dwelling-house 
there  took  the  goods,"  &c.,  of  the  plain- 
tiff, and  the  defendant  demurred  specially 
upon  the  ground  that  the  locus  in  quo 
was  not  sufficiently  described:  Held^ 
that  the  description  in  the  declaration 
was  sufficient.  Q.  B.  Kenny  v.  Simp^ 
son  42 

3.  The  plaintiff  having  distrained  the  goods 
of  his  tenant,  the  defendant  (a  third  per- 
son) undertook  to  pay  the  amount  of 
the  rent  in  consideration  of  the  discon- 
tinuance of  the  distress ;  and  the  distress 
having  been  thereupon  withdrawn,  and 
the  goods  left  in  the  hands  of  the 
tenant — Heldf  that  the  promise  of  the 
defendant  was  a  collateral  promise,  and 
that  the  absence  of  an  averment  of  de- 
fault in  the  principal  in  one  count,  and 
of  a  special  request  in  the  other,  in 
which  the  promise  to  pay  was  stated  to 
have   been   upon    request,    were   fatal 
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objections  to  the  declaration  on  special 
demurrer.   C.  P.     BuU  v.  Collier     107 

4.  The  7  6r.  4,  c.  46,  Eng,  (which  is  ana- 
logous to  the  Irish  Banking  Act,  6  G. 
4,  c.  42),  is  a  public  Act,  and  the  10th 
section  of  that  statute  extends  to  actions 
brought  in  Ireland  as  well  as  in  Eng- 
land :  and  therefore,  the  public  officer  of 
an  English  Company  established  under 
that  statute  may,  as  such,  bring  actions 
in  Ireland  for  debts  due  to  the  Com- 
pany, without  specially  setting  out  the 
statute  in  the  declaration.  Q.  B.  Wright 
V.  Murphy  258 

5.  In  a  declaration  for  use  and  occupation, 
an  averment  that  the  defendant  held  and 
occupied  at  the  request  and  by  the  per- 
mission of  the  plaintiff;  Held,  bad  on 
special  demurrer.  Q.  B.  Colhoun  v. 
Fox  369 

6.  Action  against  A.,  and  B.  his  wife,  on 
the  joint  and  several  promissory  note  of 
B.  and  a  former  husband.  It  appeared 
at  the  trial  that  B.  was  possessed  of 
separate  property  at  the  time  she  signed 
the  note,  and  that  on  an  application  for 
payment  of  the  note  during  her  widow- 
hood, she  admitted  the  debt  to  be  a  fair 
one,  and  promised  to  pay  it.  The  fact 
of  her  having  separate  property  did  not 
appear  upon  the  declaration,  which,  after 
stating  the  making  of  the  note  by  B.  and 
her  first  husband,  and  the  death  of  the 
latter,  averred  that  B.,  whilst  a  widow 
and  sole,  <<  in  consideration  of  the  pre- 
mises," promised  to  pay  the  note ;  Held, 
on  motion  in  arrest  of  judgment,  that  the 
declaration  was  bad  as  not  disclosing  a 
sufficient  consideration  for  B.'s  promise. 
L.  E.     Ferrar  v.  CosteUo  425 

7.  Declaration  in  assumpsit  stating  that  the 
plaintiffs,  at  the  request  of  A.  and  B., 
had  supplied  gas  to  H.'s  hotel,  to  the 
value  of  £32 ;  that  A.  and  B.  had  ac- 
counted with  the  plaintiffs  of  and  con- 
cerning the  gas  so  supplied,  and  upon 
such  accounting  were  found  to  be  in*- 
debted  to  the  plaintiffs  in  £32,  to  be  paid 
on  request ;  that  the  defendant  was  the 
receiver  of  the  hotel,  and  of  the  monies 
and  profits  arising  therein  for  the  use  of 
A.  and  B. ;  and  in  consideration  that 
plaintiffs,  at  the  request  of  defendant. 


would  forbear  and  give  time  io  A.  and  B. 
for  the  payment  of  the  said  sum  of  mo- 
ney for  the  space  of  six  months,  he  the 
defendant,  by  a  certain  note  or  memo- 
randum in  writing,  signed  by  him,  as  the 
receiver  of  the  hotel,  and  with  the 
sanction  of  A.  and  B.,  promised  the  plain- 
tiffs (inter  alia),  to  pay  them  the  £32 
within  the  space  of  six  months.  Aver- 
ment that  plaintiffs  forebore  and  gave 
time  to  A.  and  B.  until  the  expiration  of 
the  six  months,  but  that  defendant  did 
not  perform  his  promise.  Plea,  that  the 
promise  of  defendant  was  a  promise  to 
answer  for  the  debt  of  other  persons, 
viz.,  A.  and  B.,  and  contained  in  the  said 
note  in  writing  in  the  declaration  men- 
tioned, and  in  the  words  and  figures  fol- 
lowing : — '<  I  hereby  undertake  as  the 
receiver  of  H.'s  hotel,  and  with  the 
sanction  of  A.  and  B.,  that  the  sum  of 
£32  due  to  the  Hibernian  Gas  Light 
Company  "  (the  plaintiffs)  <'  for  gas  sup- 
plied to  the  above  concern,  shall  be  paid 
within  six  months  from  the  date  hereof; 
and  I  also  undertake  that  the  future 
supply  of  gas  to  the  above  concern  shall 
be  discharged  by  me  as  it  may  become 
due,  until  you  have  further  notice." — 
Held,  on  demurrer,  that  a  consideration 
of  forbearance  to  sue,  sufficiently  ap- 
peared on  the  face  of  the  instrument,  to 
support  the  declaration.  L.  £.  Hiber* 
nian  Gas  Company  v.  Parry  453 

8.  In  debt  for  double  rent  under  the  15 
G.  2,  c.  8,  s.  9)  Ir.9  for  not  giving  up 
possession  pursuant  to  the  tenant's  no- 
tice to  quit,  the  declaration  must  aver 
the  notice  to  have  been  in  writing.  £.  £. 
Farrel  v.  Donnelly  476 

II.  Form  and  validity  of  subsequent 
pleadings, 

9.  To  a  declaration  in  indebitatus  assump- 
sit, the  defendant  pleaded  that  the  pro- 
mises, &c.,  were  made  jointly  with  one 
T.  P.  H.  and  the  defendant ;  and  that 
the  plaintiff  sued  the  said  T.  P.  H.  in 
assumpsit,  for  not  performing  the  iden- 
tical promises,  &c.,  in  the  present  decla- 
ration mentioned,  and  the  Jury  assessed 
the  damages  of  the  plaintiff^  on  occasion 
of  the  non-performing  of  the  said  pro- 
mises, &c.,  which  were  the  identical 
promises,  &c.,  in  the  present  declaration 


Digitized  by 


Google 


36 


PLEADING. 


PLEADING. 


Dientioned)  to  a  certain  sum,  wbich  the  said 
T.  P.  H.  afterwards  paid  to  the  plaintiff, 
and  the  plaintiff  accepted  the  same  in  sa- 
tufhcHon  and  discharge  of  said  damages  y 
S^c^  which  had  been  so  assessed  to  him  ; 
the  plaintiff  replied,  that  he  did  not  accept 
and  take  the  said  monies  in  satisfaction 
and  discharge  of  the  said  causes  of  action 
against  the  defendant  in  the  present 
action.  To  this  replication  the  defend- 
ant demurred  specially ;  Heldt  that  the 
replioition  was  bad,  as  not  being  a  direct 
traverse  of  the  matter  alleged  in  the 
plea ;  but  the  plea  being  bad  on  general 
demurrer,  as  not  being  an  answer  to  the 
pluntiff's  declaration,  the  demurrer  was 
overruled,  and  judgment  was  given  for 
the  plaintiff.  CL  B.  Small  v.  Drum- 
mond  92 

10.  A  bond  (after  reciting  that  R.  F.  Q, 
had  been  appointed  by  the  plaintiffs,  as 
Directors  of  the  National  Bank,  to  be  ac- 
countant in  their  bank,  established  at  L., 
and  that  the  defendant  had,  with  other  per- 
sons, agreed  to  enter  into  the  obligation 
as  his  sureties)  contained  the  following 
condition,  that  if  the  said  R.  F.  Q.  should 
from  time  to  time,  and  at  all  times,  faith- 
fully account  for,  pay,  and  deliver  up  to 
the  Court  of  Directors  for  the  time  being 
of  the  said  Society,  or  to  such  other 
perwn  or  persons  as  such  Court  of 
Directors  should  from  time  to  time  ap- 
point or  depute  for  that  purpose,  and  in 
such  place  of  Great  Britain  or  Ireland  as 
the  said  Court  should  direct,  all  and 
every  such  sums  of  money  as  he  the  said 
R.  F.  Q.  had  been,  or  at  any  time  there- 
after should,  while  he  continued  in  the 
service  of  the  said  Society  exclusively, 
or  be  employed  for  or  on  account  of  any 
local  bank,  either  as  accountant,  or  in 
any  other  capacity  whatever,  either  at 
the  bank  at  L.,  or  at  any  other  estab- 
lished, or  to  be  established,  be  entrusted 
with,  or  had  already  received,  or  should 
at  any  time  thereafter  receive,  for  or  on 
account  of  the  said  Society,  or  of  any 
local  bank  in  connection  with  them,  &c. 
The  defendant  pleaded  performance ; — 
Heldy  that  it  was  not  necessary  for  the 
plaintiffs  in  an  action  against  the  surety 
of  the  defaulting  accountant  to  aver  in 
the  breach  in  their  replication  that  the 


Directors  had  appointed  a  penoo  bj 
whom,  or  a  place  in  whidi,  the  accomiU 
were  to  be  taken. — Beldalsth  on  special 
demurrer,  that  the  pUnntiffii  having  aver* 
red  that  R.  F.  Q.  was  employed  by  the 
said  Society,  as  accountant  in  the  braoch 
bank  at  M,  and  that  he  continued  in  the 
service  of  the  said  Society  exclusively  as 
such  accountant  from,  &C.,  it  was  not  ne- 
cessary to  aver  an  appointment  of  the  said 
R.  F.  Q.  to  the  office  of  accountant  at 
M.,  or  that  he  had  accepted  of  the  said 
office.  C.  P.  Stanhope  v.  Matthews  126 

11.  In  replevin  of  a  distress  for  a  rent- 
charge,  the  defendant,  in  his  coigni- 
zance,  set  out  deeds  which  made  title  to 
part  of  the  lands  on  which  it  was  charged, 
as  well  as  to  the  rent- charge  itself;  Held^ 
that  it  was  not  necessary  to  plead  the 
lease  and  release  as  distinct  deeds,  as  the 
conveyance  might  be  resorted  to  as  grants 
at  common  law. — Held^  that  it  is  not 
necessary  to  aver  continuance  of  seizin 
in  fee  of  the  rent  in  the  party  distraining 
at  the  time  of  the  distress ;  and  that  an 
averment  at  the  conclusion  of  the  cogni- 
zance '*  that  the  hcus  in  quo  is,  and  at 
the  time  when,  &c.,  was  part  of  the 
premises  granted  and  released  by  the 
deed  of  1712,  and  by  virtue  of  which 
deed  the  premises  therein  mentioned 
were  charged  with,  and  made  subject  to, 
the  said  yearly  rent,  to  he  issuing  and 
growing  thereout ;  and  because  a  certain 
sum  at  the  said  time  when,  ftc,  was  due, 
ftc.," — a  sufficient  allegation  of  the  lands 
being  charged  with  the  rent  at  the  time 
of  making  the  distress. — Heldy  also,  that 
it  is  not  necessary  to  make  profert  of  a 
deed  making  a  tenant  to  the  preec^^ 
and  leading  the  uses  of  a  recovery  ;  or 
of  any  conveyance  operating  under  the 
Statute  of  Uses.  C.  P.  Cooper  v. 
Hamilton  225 

12.  In  an  action  of  tres.  qua.  claiu.  Jre.^ 
defendant  pleaded  first,  general  issue; 
second,  as  to  ejecting,  expelling,  &&, 
actio  non^  because  he  was  lawfully  pos- 
sessed of  the  said  premises:  and  the 
plaintiff  having  entered  thereon,  and  un- 
lawfully taken  possession  of  the  said 
premises,  and  without  the  license  of  the 
defendant,  he,  the  defendant,  expelled 
and  amoved  her  therefrom ;  Heldy  that 
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this  plea  was  bad  on  demurrer,  because 
it  did  not  shew  a  better  title  than  plain- 
tiff had ;  and  because  it  purported  to  be 
a  justification^  yet  did  not  shew  title  to 
warrant  a  justification.  Q.  B.  Tucker 
V.  Kirwan  376 

III.  Amendment  cf  Pleadings. 

13.  A  notice  and  consent  served  on  the 
plaintiff,  to  allow  the  defendant  to  amend 
and  add  new  avowries,  on  the  terms  of 
amending  the  plaintiff's  copy,  entering 
the  rules  to  plead  de  notfo^  and  paying 
to  the  plaintiff  such  costs  (if  any)  as 
might  he  incurred  by  him  by  reason  of 
such  amendment :  Held^  sufficient  with- 
out the  additional  terms  of  the  defend- 
ant paying  to  the  plaintiff  the  costs  of  his 
pleas  in  bar.  C.  P.  Whelan  v.  Annes- 
ley  17 

14.  The  Court  will  set  aside  a  side-bar 
rule  to  amend  a  declaration,  which  was 
obtained  pending  a  motion  to  set  aside 
the  same  for  irregularity.  C.  P.  Lough- 
nane  ▼.  Irwin  19 

15.  Semlle — An  order  to  amend  a  decla- 
ration, by  subscribing  the  name  of 
Counsel  thereto,  ought  to  be  made  on 
motion  in  open  Court,  and  not  by  a 
side-bar  rule.  Ibid 

16.  Where  a  special  demurrer  was  over- 
ruled, the  defendant  applied  for  leave  to 
plead,  but  the  Court  refused  the  applica- 
tion, holding  that  that  should  be  the  sub- 
ject of  a  distinct  motion  after  an  argument 
upon  demurrer.  Q.  B.  Kenny  v.  Simp- 
eon  42 

17.  A  declaration  in  debt  on  an  annuity 
deed  contained  two  counts,  the  first  for 
four  years'  arrears  due  May  1st  1840, 
and  the  second  for  five  years'  arrears  of 
the  same,  due  May  1st  1841.  The 
Court  would  not  strike  out  the  first  as 
superfluous,  it  having  been  suggested  that 
there  had  been  an  assignment  of  the 
deed.  The  Court  also  refused  to  compel 
the  phiintiff  to  furnish  the  defendant 
with  a  copy  of  the  assignment  of  the 
annuity  deed.  C.  P.  Clarke  v.  M'Daniel 

131 

18.  The  declaration  having  been  entitled 
of  a  Term  different  from  that  in  which 
the  defendant  had  appeared,  the  Court 
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granted  liberty  to  amend  on  payment  of 
costs,  but  required  the  rules  to  plead  to 
be  served  de  novo^  the  defendant  having 
a  claim  for  untaxed  costs  against  the 
plaintiff,  which  when  taxed,  he  intended 
to  plead  as  as  et-off.  C.  P.  Carroll  v. 
FarreUy  137 

19*  A  plaintiff  will  be  allowed  to  amend 
a  declaration  without  prejudice  to  the 
rules  to  pleads  where  the  error  sought  to 
be  amended  was  a  mere  clerical  one.— 
Q.  B.  Ch.     Smith  v.  Blair  397 

20.  The  Court  will  give  a  defendant  liber- 
ty to  amend  a  plea  of  the  Statute  of 
Limitations  before  argument}  and  will 
not  allow  the  plaintiff  to  open  affidavits 
detailing  the  special  circumstances  of  the 
case,  for  the  purpose  of  shewing  that  the 
defendant  had  not  a  meritorious  cause  of 
defence.  Where  a  party  allows  a  special 
demurrer,  he  need  not  specify  the  amend- 
ments he  seeks  to  make  in  his  notice  of 
motion.     C.  P.     Brennan  v.  Monakan 

415 

21.  Where  the  declaration  is  entitled  of  a 
Term  different  from  that  in  which  the 
writ  was  returnable,  the  defendant  ought 
to  give  the  plaintiff  notice  of  the  irregu- 
larity, before  he  serves  bin  with  notice 
to  set  it  aside ;  or  he  should  call  on  him 
in  the  alternative,  either  to  amend»  or 
that  the  declaration  should  be  set  aside. 
C.P.    Page  V.  Murphy  417 

22.  In  an  ejectment  for  non-payment  of 
rent,  which  went  down  for  trial  at  the 
last  Assizes,  but  became  a  remameti  by 
reason  of  a  successful  challenge  of  the 
array  by  the  defendant,  the  Court  would 
not  allow  an  amendment  of  the  declara- 
tion, by  adding  a  demise  in  the  name  of 
the  assignee  of  an  insolvent  lessor  of  the 
plaintiff.  C.  P.  Lessee  Lewin  v.  «/en- 
nings  418 

IV.*-Prao(tce  as  to  Pleadings. 

23.  Where  one  of  several  avowries  eannot 
be  amended  on  the  file,  it  will  be  neces- 
sary to  apply  to  the  Court  for  liberty  to 
file  a  new  engrossment,  and  they  will 
require  a  new  engrossment  of  all  the 
avowries  to  be  filed.  C.  P.  Dancer  v. 
KeUy  3 

24.  The  Court  of  Common  Pleas  will  not 
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grant  lime  to  plead,  unless  notice  of  the 
motion  has  been  given ;  and  notice 
served  the  day  before  is  sufficient.  C.  P. 
Robinson  v.  Julian  4 

25.  Although  the  defendant,  who  was  a 
female,  pleaded  the  general  issue  in  the 
masculine  gender,  the  Court  would  not 
allow  the  plaintiff  to  mark  judgment  as 
for  want  of  plea,  although  notice  had 
been  given  to  amend.  C.  P.  Assignee 
of  Berry  v.  M'NeiU  17 

26.  A  defendant  pleaded  by  mistake  non 
assumpsit  instead  of  nil  deheiy  in  an  ac- 
tion of  debt ;  and  the  plaintiff  having 
marked  judgment  as  for  want  of  a  plea, 
refused,  on  notice  and  consent,  to  set  it 
aside  without  costs.  The  Court  set  aside 
the  judgment,  with  costs,  against  the 
plaintiff.  C.  P.  Boileau  v.  Homan     1  IS 

27-  Where  a  party  under  terms  to  plead 
issuably,  pleads  an  informal  plea,  upon 
which  the  opposite  party  cannot  safely 
take  issue,  the  Court  will  order  it  to  be 
taken  off  the  61e  with  costs.  C.  P. 
Gray  don  v.  Keman  121 

28.  The  defendant  having  pleaded  a  re- 
covery in  the  Assistant-Barrister's  Court 
prout  patet  per  recordurOy  the  plaintiff 
replied  nul  tiel  record,  concluding  with 
a  verification,  and  giving  a  day  to  the 
defendant  to  bring  in  the  record,  and 
afterwards  set  the  cause  down  for  argu- 
ment ;  Held,  that  the  plaintiff  was 
irregular  in  not  having  given  the  de- 
fendant an  opportunity  of  rejoining. — 
C.  P.     Fitzsimon  v.  Lyons  222 

29*  In  an  action  against  two  defendants 
who  had  appeared  in  different  Terms, 
and  the  declaration  had  been  filed  as  of 
the  Term  in  which,  and  on  the  day 
before,  the  last  appearance  had  been 
entered;  the  Court  set  aside  the  pro- 
ceedings for  irregularity,  plaintiff  not 
haying  entered  a  rule  for  liberty  to  file 
the  declaration  as  of  the  subsequent 
Term,  and  having  filed  the  declaration 
previous  to  the  last  appearance.  Q.  B. 
Mathers  v.  Coyle  280 

POOR  LAW  RATING. 

See    COBPOKATION. 
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POWER  OF  ATTORNEY. 
See  Judgment. 
A  letter  of  Attorney  empowering  a  person 
to  receive  rents  and  serve  notices  to  quit, 
requires  two  separate  stamp  duties ;  but 
Semble,  that  a  letter  or  power  of  Attor- 
ney to  receive  rents  and  to  distraiiiy 
requires  but  one  ;  the  power  to  distrain 
being  incidental  and  ancillary  to  the 
power  to  receive  the  rents.  L.  E.  Leasee 
Booihe  V.  M^Gowan  188 

POWERS. 
A  lease  was  executed,  under  a  power  which 
required  the  execution  to  be  in  the  pre- 
sence of  two  witnesses,  in  the  presence 
of  one  subscribing  witness,  and  in  the 
presence  of  another  person  who  could 
testify  to  the  fact,  but  had  not  previous- 
ly, nor  at  the  time,  been  called  upon  to 
be  a  witness ;  Held,  not  to  be  a  due 
execution  under  the  power.  C  P.  Les- 
see of  Church  V.  DonneU  306 

PRACTICE. 
See  also  the  respective  Titles. 
Ejectment. 
Plbadino. 

1.  The  appeal  under  the  3  &  4  Fie.  c  1#8, 
8.  50,  against  the  right  of  a  burgess  to 
remain  on  the  burgess-roll,  being  a  pro- 
ceeding analogous  to  an  application  for 
an  information  in  the  nature  of  a  a  quo 
warranto,  cannot  be  moved  within  the 
last  four  days  of  Term.  Q.B.  Anonymous 

103 

2.  It  is  no  irregularity  to  include  more  than 
one  defendant  in  a  capias,  and  declare 
against  them  separately  afterwards.  Q.B. 
Crawford  v.  McDonnell  104 

3.  A  trial  of  a  building  case  postponed  un- 
til the  Sittings  after  Term,  and  a  Special 
Jury  granted,  on  the  application  of  the 
defendant ;  although  the  motion  was  only 
made  on  the  day  before  the  trial,  when 
the  witnesses  had  been  summoned,  and 
the  jury-panel  struck,  and  though  a  no- 
tice to  produce  documents  at  the  trial 
had  been  served  on  the  plaintiff  by  the 
defendant.   C.P.  Murray  v.  Gray  119 

4.  The  defendant  having  entered  a  rule  to 
slay  proceedings  until  costs  of  plaintiff's 
not  proceeding  to  trial  were  paid,  may 
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afterwards  apply  for  a  conditional  order 
on  the  pluntiff  to  pay  the  said  coslts, 
without  discharging  the  aforesaid  rule. 
C.  P.  Lessee  Horsjfall  v.  Jennings  218 

6.  A  defendant  in  ejectment  for  non-pay- 
ment of  rent,  may  be  required  to  confine 
his  defence  to  the  lands  in  his  actual 
possession.  Ibid 

6.  As  to  the  mode  of  proceeding  against 
the  members  of  a  Joint  Stock  Banking 
Company,  under  the  6  0, 4,  c.  42,  s.  18, 
on  a  judgment  recovered  against  the 
Public  Officer.     Q.  B.    May  v.  Hodges 

245 

7.  A  Commission  issued  to  examine  wit- 
nesses under  the  3  &  4  Vic.  c.  105,  s.  699 
for  the  trial  of  an  issue  out  of  Chancery, 
where  it  appeared  that  the  witnesses 
would  not  be  able  to  attend  before  a 
Jury ;  but  the  examination  was  directed 
to  be  taken  vivd  voce.  Q.  B.  M^Ztain 
V.  Enery  268 

6.  Where  an  affidavit  has  been  filed  as 
cause  against  a  conditional  order,  but  no 
Counsel  appeared  to  shew  cause,  the 
Court  will  not,  without  notice  to  the 
opposite  party,  make  the  order  absolute. 
Q.  B.  Lessee  Fenton  v.  Motherwell  353 

PRESBYTERIAN  MINISTER. 
See  Marriage. 

PRESENT  DEMISE. 
See  Deeds  Ain>  Conveyances,  1. 

PRESENTMENT. 
See  Grand  Jury. 

PRIMATES'  VISITATION  BOOKS. 
See  Evidence,  3. 

PRINCIPAL  AND  AGENT. 

See  Ejectment,  5,  6. 
Parent  and  Child. 

PRINCIPAL  AND  SURETY. 

See  Pleading,  3,  7. 

PRIORITY  OF  DEEDS. 
See  Deeds,  6. 

PROBABLE  CAUSE, 
See  Case. 


PUBLIC  COMPANY.        29 

PROCESS. 
See  Service  of  Process. 

PROFERT. 
See  Administration. 
Assignment,  1. 
Pleading,  11* 

PROMISE. 
See  Bills  of  Exchange. 

PROMISSORY   NOTE. 
See  Bills  of  Exchange. 

PROSECUTION. 

See  Costs,  6,  8,  9* 

PROVISIONAL  ASSIGNEE. 
See  Bankruptcy    and    Insol^ 

VENCY,  1. 

PUBLIC  COMPANY. 

See  False  Imprisonment. 

Pleading,  4,  10. 

1.  Where  it  appeared  that  A.  was  a  subscri* 
ber  for  five  shares  in  the  Drogheda  Rail- 
way Company,  and  in  Feb.  1 836,  execu- 
ted a  parliamentary  contract,  covenant- 
ing for  himself,  his  executors,  administra- 
tors and  assigns,  to  pay  the  amount  of  the 
shares  he  subscribed  for,  and  afterwards, 
in  May  1836,  sold  his  shares  and  assigned 
his  scrip  to  B.;  and  in  August  in  that 
year,  an  Act  of  Parliament  was  passed, 
incorporating  the  subscribers  into  a  Com- 
pany ;  but  A.  continued  as  the  registered 
proprietor  of  these  shares  in  the  books 
of  the  Company,  and  B.  never  claimed 
any  rights  as  such  assignee,  and  was 
never  recognised  as  such  by  the  Com- 
pany :  Heldy  that  A.  continued  liable 
for  the  amount  of  calls  on  foot  of  the 
said  five  shares  made  after  the  said  as- 
signment, as  the  proprietor  thereof, 
within  the  meaning  of  the  statute.  Q.B. 
Dublin  Sf  Drogheda  Railway  Company 
v.  Nash  239 

2.  The  word  '<  assigns,"  as  used  in  the  sta- 
tute incorporating  this  Company,  meaas 
statutable  assigns.  Ibid 

3.  Where  certain  calls  were  made  by  Di- 
rectors, who  were  bound  by  the  96th 
section  to  pay  up  all  calls  due  by  them 
before  they  acted  in  $ny  way,  and  before 
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these  calls  were  paid,  or  way  thing  done 
upon  them,  they  were  again  rescinded : 
lieldy  that  the  Directors  were  authorised 
to  rescind  the  resolutioa  for  these  calls, 
although  they  had  not  paid  them.    Zhid 

QUARE  IMPEDIT. 
See  EviBENCEy  3. 

QUO  WARRANTO. 
See  CoBFo&ATion. 
Mahdamus. 
On  motion  for  an  information  in  the  nature 
of  a  quo  worrantOy  the  election  of  a 
Town  Councillor  being  impeached  by 
objections  to  his  voters,  on  the  ground 
of  personation — ^it  is  no  answer  in  shew- 
ing cause,  that  upon  the  defendant's  affi- 
davit enough  of  tne  opposite  party's  votes 
are  bad,  to  reduce  his  number  on  the 
poll  below  that  of  the  defendant.     Q.  B. 
Regina  v.  Byme  273 

RECEIVER. 
5etf  Ejectbosnt,  5. 

POWBB  OF   AtTOKHEY. 

A  mere  receiver  has,  as  such,  no  authority 
to  serve  a  notice  to  quit ;  but  what  has 
been  relied  on  in  the  present  case  is,  that 
there  has  been  a  sufficient  recognition  of 
the  receiver's  authority  by  the  bringing 
of  the  ejectment;  and  undoubtedly  there 
have  been  cases,  both  in  this  country  and 
in  England,  which  go  the  length  of  de- 
ciding, that  the  bringing  of  an  ejectment 
by  the  landlord,  founded  on  a  notice  to 
quit,  served  by  a  person  professing  to  be 
an  agent,  is  such  a  recognition.  The  case 
of  Lessee  Connors. McCarthy  (reported 
in  Batty,  643)  goes  a  great  way  to  es- 
tablish that  proposition,  and  so  does  the 
case  of  Roe  v.  Pierce  (2  Camp.  96). — 
Those  decisions  are,  however,  encoun- 
tered by  the  subsequent  decision  of  the 
Court  of  Queen's  Bench  in  England,  in 
Doe  V.  Walters  (10  B.  &  C.  626),  in 
which  case  that  Court  was  of  opinion, 
that  although  a  notice  to  quit  given  by 
an  agent  might  be  recognised  on  the  part 
of  the  landlord  by  something  subsequent 
to  the  service  of  it,  yet  that  such  recog- 
nition must  be  by  something  independent 
of,  and  antecedent  to  the  bringing  of  the 


ejectment.  So  far  from  thm  decinoD 
being  overruled  or  ioopeachedr  I  find  it 
recognised  by  the  Court  of  €omsioo 
Pleas  in  England,  in  the  more  recent 
case  of  Doe  dem.  Rhodes  v.  Robinson 
(4  Scott,  396).  That  was  the  case  of  a 
notice  to  quit,  given  not  by  the  imme- 
diate agent  of  the  landlord,  but  by  a 
person  appointed  by  the  agent  to  receive 
the  rents :  and  the  Court  held,  that  in 
the  absence  of  a  recognition  by  the*  land- 
lord of  the  party's  authority  to  give  the 
notice,  the  bringing  of  an  action  founded 
on  the  notice,  was  not  in  itself  a  recog- 
nition. I  take  it,  then,  to  be  now  the 
settled  law  in  England,  that  in  order  to 
establish  the  validity  of  a  notice  to  quit 
given  by  an  agent,  you  most  shew  that 
he  had  authority  to  give  it  at  the  time  it 
was  served ;  or,  at  all  events,  that  his 
authority  most  be  recognised  by  some 
act  of  the  landlord  intervening  between 
the  service  of  the  notice  and  the  bring- 
ing of  the  ejectment.  Per  Brady,  G.  B., 
in  Lessee  Frewen  v.  Ahem  186 

RECORD. 
See  Cbktio&ari. 
Evidence,  4. 

Pl.EAI>Ill6»  28. 

REGISTRY  OF  DEEDS- 
See  Deeds,  6. 

REGISTRY  OF  ELECTORSw 

1.  The  ^^ solvent  tenant  test"  is  not  the  only 
test  to  be  applied  in  estimating  the  value 
of  the  property  required  to  confer  the 
elective  franchise  under  the  Irish  Re- 
form Act  {2k3W.  4.  c.  88).  L.  E. 
In  re  Larkin  46 

2.  The  form  of  oath  prescribed  by  the  10 
G,  4,  c.  8,  is  not  the  proper  form  of  oath 
to  be  administered  to  Jurors  empanelled 
on  Registry  Appeals,  to  try  questions  of 
value  under  the  2  &  3  W.  4.  c  88.  The 
Jurors  empanelled  on  such  appeals  are 
to  be  sworn  to  try  whether  the  freehold 
or  leasehold  in  right  of  which  the  claim- 
ant of  the  elective  franchise  seeks  to 
register  his  vote  under  the  Reform  Act, 
is  or  is  not  of  the  clear  yearly  value  (at 
which  the  claimant  seeks  to  register). 
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over  mid  above  all  rent  mid  charges 
payable  out  of  the  same,— except  only 
pubKc  or  parliamentary  taxes^  cowaty, 
parish^  or  church  ce8te8,t>r  rates  or  cesses, 
on  any  townland,  or  division  of  any  pa- 
rish or  barony  wherein  the  said  freehold 
or  leasehold  is  situated.  L.  £•  In  re 
Larhin  46 

RELEASE. 
See  A86UMP6IT,  2. 

REMAINDER. 
See  Wiix. 

RENT. 
See  Plbadino,  8. 
Rbflevin. 

RENT-CHARGE. 
See  Pleai>inO|   11,  17* 

REPLEVIN. 
See  Pleading,  2,  11. 

1 .  When  the  plaintiflf  from  whom  a  mare  had 
been  stolen,  which  was  found  in  the  pos- 
session of  the  defendant,  who  had  pur- 
chased her  from  a  party  accused  of  having 
stolen  her,  had  issued  a  writ  of  replevin 
returnable  into  this  Court,  and  thereby 
obtained  possession  of  the  said  mare, 
after  informations  had  been  sworn  agunst 
the  reputed  felon,  but  before  he  had  been 
tried ;  and  it  appeared  that  the  accused 
party  had  been  acquitted-^the  Court  or- 
dered the  writ  to  be  quashed,  and  the 
mare  to  be  returned  to  the  defendant 
C.P.    Doyle  y.KeUy  9 

2.  The  plaintiff  in  replevin  being  under 
terms  to  plead  issuably,  pleaded  to  all  the 
aTOwries  and  cognizances,  in  the  names 
of  different  parties,  a  plea  of  vtene  in 
arrear  '^firom  the  plaintiff  to  the  said 
defendant.''  The  Court  ordered  the  f^ea, 
to  be  taken  off  the  file,  with  costs,  but 
gave  the  plaintiff  liberty  to  plead  anew. 
C.  P.     Graydon  v.  Keman  121 

3.  It  is  not  necessary  that  a  landlord  dis- 
training for  rent  should  deliver  the  par- 
ticulars of  distress  required  by  the  6  &  7 
W.  4,  c.  76,  s.  6,  unless  in  cases  of  dis- 
tress for  rent  falling  within  the  Jurisdic- 
tion of  the  Civil  Bill  Courts.  Foster^  J. 
diisentiente.   C.  P.  Daniel  y.  Bingham 

285 


38th 

43rd 

46th 
47th 
54th 


REPLICATION. 
See  Pleadihg,  9* 

RETURN  OF  WRIT. 
See  IiiquiKT. 
Sheeift,  1. 

REVENUE. 
See  AucTiONEEB. 

RIGHT  OF  REPLY. 
See  Criminal  Law,  4. 

RULES  AND  ORDERS. 
24th  New  General  Rule — Waiver  of  Irre- 
gularity 281 
34th         „          „          Paying  money  into 
Court.  436 
„          Warrrants    of   at- 
torney.          484 
„          Indorsement  on  ca^ 
sa.                 406 
„          Attorney's  lien  333 
„          Venue.       41,  138 
„          Expense  of  witness 
to    prove    hand- 
writing.         332 

103rd   Rule,  a  B.,  28th  AprU  1804 

Notice  of  appearance.  399 

20th  January  1820.— Rub,  C.  P.— Bill  of 

exceptions.  300 

November   1821«— Rule,   C.  P.— Venue. 

138 

General  Rule,  M.  T.  1841. — Paying  money 

into  Court*  14 

SCIRE  FACIAS. 
S^  Costs,  16. 

JUDOMEnT,  III. 

Sekvicb,  7,  11,  15. 
1.  In  a  scire  facias  at  the  suit  of  Ae  aasig- 
nee  of  the  personal  representative  of  the 
conusee,  the  writ,  after  stating  the  re- 
covery of  the  judgment,  proceeded,— 
**  And  the  said  D.  F.  (the  conusee)  is 
since  dead,  and  afterwards  D.  B.  F., 
administrator  of  the  said  D.  F.  deceased^ 
by  bis  deed  duly  executed  the  judgment 
debt  and  damages  aforesaid,  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  to  M.B.,  the  plaintiff, 
transferred  and  assigned,  as  by  the  said 
memorial,''  &c. : — Held^  upon  special  de- 
murrer to  this  writ— ^^^  that  it  was  not 
necessary  to  state  in  the  writ  the  time 
of  the  death  of  the  conusee ;  secondly^ 
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that  it  was  not  sufficiently  shewn  that  the 
assignment  was  executed  after  the  death 
of  the  conusee;  thirdly y  that  it  suffi- 
ciently appeared  that  administration  to 
the  conusee  was  obtained  before  the 
execution  of  the  assignment,  the  docu- 
ment therein,  amounting  to  this,  that 
D.  B.  F.  being  administrator,  assigned ; 
fburMyy  that  the  same  statement  supplied 
the  want  of  an  averment  that  the  conusee 
died  intestate,  as  it  imported  that  D.  B. 
F.  was  the  legal  administrator  of  the 
conusee,  and  whether  he  was  so  to  an 
intestate,  or  administrator  with  the  will 
annexed,  is  not  material ;  and  where  the 
administration  is  not  granted  to  the  plain- 
tiff, but  to  the  party  through  whom  he 
derives,  it  is  not  necessary  to  make  pro- 
feri  of  the  letters  of  administration,  or 
set  out  the  particulars  thereof ;  ,^A/y, 
that  it  was  not  necessary  to  make  pro/er^ 
of  the  asngnment,  the  memorial  hnng 
the  assignment ;  and,  sixthly^  that  it  is 
not  necessary  to  specify  the  time  of  the 
entry  of  the  memorial  upon  the  roll. 
Q.  B.     Barry  v.  Hoare  97 

2.  Where  a  judgment  has  been  obtained 
against  the  Public  Officer  of  a  Joint 
Stock  Banking  Company,  under  the  6  C 
4,  c.  42,  s.  18,  and  it  is  sought  to  recover 
the  amount  of  the  judgment  from  any  of 
the  members  of  such  Company,  the  pro- 
per mode  of  proceeding  against  them 
is  by  scire  jfacias.  Q.  B.  May  v. 
Hodges  246 

3.  When  the  persons  proceeded  against 
were  members  of  such  Company  when 
judgment  was  obtained,  and  still  con- 
tinued so,  the  order  for  leave  to  issue 
the  scire  Jacias  will  be  absolute  in  the 
first  instance.  lind 

4.  A  scire  Jacias  stated  a  judgment  of  1 826 
for  £2000,  and  £2.  Is.  damages,  re- 
covered in  the  Court  of  the  late  King 
George  the  Pourthy  before  our  Justices ; 
ffeldy  not  to  be  a  variance  either  in  the 
description  of  the  Court,  or  in  the  state- 
ment of  the  amount  of  the  judgment. 
C.  P.     Fair  v.  Rutledge  406 

5.  A  scire  facias  issued  against  a  surviving 
conusor,  and  the  heir  and  tertenants  of 
the  deceased  conusor,  and  prayed  exe- 
cution agunst  the  former  generally,  and 


against  the  lands  which  were  of  the 
latter,  kc ;  and  the  Sheriff  at  the  con- 
clusion of  his  return  certified  that,  <<  at 
the  time  of  the  rendition  of  the  within 
judgment,  or  at  any  time  afterwards, 
during  the  lifetime  of  the  said  A.  D^ 
that  there  are  not,  nor  were  there  any 
heir  or  heirs  of  the  said  A.  D.,  nor  were 
there  any  tenants  of  any  other  lands  or 
tenements  which  were  of  the  said  A.  D., 
at  the  time  of  the  rendition  of  the  said 
judgment,  or  at  any  time  afterwards, 
within  my  bailiwick,  to  whom  I  could 
make  known,  as  by  the  within  writ  I  am 
commanded  f*  Held,  that  there  was  no 
misjoinder  in  the  said  writ,  and  that  the  ^ 
prayer  of  execution  was  not  irregular ; — 
Held  also,  that  the  Sheriff's  return  was 
bad,  in  having  restricted  the  return  of 
the  tenants  to  those  who  were  tenants  of 
the  lands  during  the  life  of  the  deceased 
conusor.  CP.  M*Nevin  v.  Dolphin  406 

SEARCH-WARRANT. 
See  Case. 

SECURITY  FOR  COSTS. 
See  Costs,  III. 

SENTENCE  OF  ECCLESIAS- 
TICAL  COURT. 
See  Evidence,  4. 

SERVICE  OF  PROCESS. 

See  Costs,  6,  8,  9,  10. 

I.  On  Newspaper  Proprietors. 

1.  To  render  the  service  of  process  at  the 
office  of  the  proprietor  of  a  newspaper, 
instead  of  personal  service  thereof,  valid, 
and  sufficient  to  warrant  the  entry  of  a 
parliamentry  appearance,  such  facts  must 
be  spread  upon  the  affidavits  of  service, 
as  will  bring  the  case  within  the  provi- 
sions of  the  6  &  7  FF.  4,  c.  76,  and  from 
which  it  will  appear  to  the  Court  that 
the  suit  or  proceeding  against  the  dc^fend- 
ant  is  in  relation  to  his  character  of  news- 
paper proprietor.  Q.  B.  Coffey  v. 
Barrett  81 

2.  A  statement  of  service,  ''by  leaving 
with  a  clerk  of  the  defendant  at  the 
office  of  the  said  defendant,  where  the 
newspaper  of  which  the  said  defendant 
is  the  registered  proprietor  is  published. 
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situate,  &c.y  a  true  copy.**— JTirfe?,  insuf- 
ficient. Q.  B.  Cafftsy  v.  Barrett         81 

3.  In  this  case  the  pluntiff  might  have 
applied  for  an  order,  that  the  service 
already  had  be  deemed  good  service. 

Ihid 

4.  Sifnbh^ThMi  the  Christian  and  nV- 
name  of  the  Attorney  for  the  [^ntiff 
should  be  signed  in  full  at  the  foot  of 
the  Engfish  notice  attached  to  the  capias. 

Ihid. 
IL-^ubstituHan  of  Service. 
6.  This  Court  will  not  substitute  service  of 
process  upon  a  partner  out  of  the  juris- 
diction by  serving  a  partner  within  it, 
although  the  demand  was  sworn  to  be  a 
partnership  demand,  and  that  the  part- 
nership still  continued.  C  P.  Oldham 
v.  Shaw  1 

6.  The  Court  will  not  deem  a  service  of  the 
writ  sufficient,  unless  it  is  made  to  ap- 
pear that  the  writ  reached  the  hands  of 
the  defendant.    C  P.   Francis  v.  Gore 

3 

7.  Conditional  order  granted  to  shew  cause 
why  service  of  a  scire  Jhdas  (the  return 
of  which  was  out  at  the  time  of  applica- 
tion) on  the  law  agent  of  the  conusor 
residing  out  of  the  juri8diction»  should 
not  be  deemed  good  senriee-— it  having 
been  sworn,  that  he  was,  and  had  been 
for  some  years,  the  law  agent  of  the 
conusor.     C.  P.    Bruce  v.  jPoe  4 

8.  The  Court  will  not  make  the  said  con- 
ditional order  absolute,  without  notice  of 
the  motion  served  on  the  law  agent. 

Ibid 
9*  Semile — The  Court  will  not,  in  gene- 
ral, deem  service  already  had,  good 
serrice-— the  same  not  being  the  act  of 
the  Court;  but  will  give  an  order  to 
substitute  service.  Ibid 

10.  Service  of  copy  of  ejectment,  &C.,  for 
non-payment  of  rent,  on  the  lessee  and 
under-tenants,  by  putting  the  same  un- 
der their  respective  doors,  which  were 
closed  for  the  purpose  of  preventing 
personal  service,  deemed  good  service, 
posting  the  premises  with  the  ejectment 
and  order — the  lessee  having  made  a 
motion  in  the  Rolls  Court  to  stay  pro- 
ceedings o»  the  ejectment.  C.P.  Lessee 
St.  Oeorge  ?.  Casual  Elector  133 


11.  The  Court  granted  a  conditional  order 
for  substitution    of  service   of  a  scire 

Jadas  on  the  brother  of  the  conusor, 
against  whom  a  separate  judgment  had 
been  entered  for  the  same  debt,  he 
conusor  residing  in  America.  C.  P. 
Watson  V.  Armstrong  219 

12.  Service  of  a  writ  on  the  Hatchman 
of  the  Sheriff's  prison,  will  not  be  deem- 
ed good  service  on  a  prisoner;  but 
service  on  the  Governor  of  any  of  the 
Dublin  gaols,  will  be  deemed  good.  Q.  B. 
Anonymous  275 

13.  Service  of  process  on  the  keeper  of 
the  Marshalsea  prison  deemed  good  ser- 
vice of  the  defendant,  who  was  in  con- 
finement therein,  the  said  keeper  having 
refused  to  bring  him  into  the  hatch  for 
the  purpose  of  having  him  served.  C.  P. 
Maguire  v.  Gardiner  310 

14.  Semhle — The  refusal  of  the  keeper  to 
bring  forward  the  prisoner  for  the  pur- 
pose of  having  him  served,  was  a  con- 
tempt of  Court.  Ibid 

15.  The  Court  ordered  substitution  of 
service  of  a  scire  facias  on  the  land  agent 
of  the  conusor  who  resided  abroad, 
where  the  amount  of  the  judgment  was 
small,  and  the  expense  of  attempting 
personal  service  would  have  been  great. 
C.  P.     Executors  ofLangton  v.  Massy 

412 

16.  In  an  action  against  partners,  the  Court 
refused  to  substitute  service  of  a  ca.  ad 
res.  upon  one  partner,  for  another  re- 
siding out  of  the  jurisdiction ;  the  3  &  4 
Vic.  c.  105,  s.  37,  restricting  a  plea  in 
abatement  for  non-joinder  of  a  co-de- 
fendant, to  cases  where  the  latter  is 
resident  within  the  jurisdiction.  L.  £. 
Viner  v.  Boyd  433 

III. — Irregularity  in  Service. 

17#  The  defendant  against  whom  judgment 
bad  been  marked,  and  a  writ  of  inquiry 
had  been  sped,  having  sworn  that  he  had 
never  been  served  with  the  process,  but 
admitted  the  debt,  the  Court  ordered 
him  to  pay  the  amount  of  the  plaintiff's 
demand  to  him;  and  that  the  Officer 
should  hand  over  the  process-server's 
affidavit,  in  order  that  he  might  be  pro- 
secuted, reserving  the  question  of  setting 
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aside  the  proceedings,  and  the  question 
of  costs  in  the  mean  time.  C.  P.  Fahie 
v.  Nash  132 

18.  Where  the  process-server  was  prose- 
cuted by  the  defendant,  and  convicted 
of  perjury,  the  Court  set  aside  the  civil 
proceedings,  with  costs,  but  refused  to 
make  the  plaintiff  pay  the  costs  of  the 
prosecution.      L.  £.     Lewis  v.  Hynes 

177 
See,  also,  Fahie  v.  Nash  304 

19*  The  Court  refused  to  set  aside  a  par- 
liamentary appearance,  on  the  ground  of 
non-service  of  the  writ,  the  defendant 
not  having  sworn  to  merits,  or  stated 
how  he  obtained  knowledge  of  the  pro- 
ceedings, or  denied  service  of  a  copy  of 
the  process.  C.  P.  BonsaU  v.  Mack- 
lin  312 

SETTING  ASIDE  PROCEEDINGS. 
See  Infant  and  Guardian. 

Judgment,  IV. 
•      Pleading,  IV. 

The  defendant  having  prosecuted  and  con- 
victed the  process-server  of  perjury  under 
an  order  of  the  Court,  the  Court  set 
aside  the  parliamentary  appearance  and 
all  subsequent  proceedings,  with  costs 
and  the  costs  of  obtaining  the  order  to 
take  the  affidavit  off  the  file,  but  refused 
the  costs  of  the  motion,  because  the 
defendant  by  his  notice  sought  for  the 
costs  of  the  proceedings  in  the  Criminal 
Court.     C.P.     Fahie  y.  Nash         304 

SHERIFF. 
See  Arrest.  1. 
Bankrupt,  6. 
Trespass. 
Trover. 

1 .  The  Sheriffs  levied  an  execution  in  the 
month  of  July  last,  when  they  received 
notice  from  a  third  party,  a  creditor  of 
the  defendant,  not  to  pay  over  the  amount 
of  the  execution  levied,  on  an  allegation 
that  the  defendant  had  committed  an  act 
of  Bankruptcy,  and  that  it  was  intended 
to  have  a  Commission  issued,  but  no 
further  steps  were  taken  in  that  respect. 
On  the  Sheriffs  moving,  that  the  time 
for  the  return  of  ihe  fieri  facias  be  ex- 


tended, offering  to  lodge  the  amount 
levied  in  Court,  the  Court  refused  the 
motion,  but  without  costs,  as  it  did  not 
appear  that  there  was  any  collusion  be- 
tween the  Sheriffs  and  the  creditor. 
C.  P.     Power  V.  (yBrien  8 

2.  It  is  not  necessary  for  the  special  bailiff 
of  a  Sheriff  to  take  out  a  license  as  an 
auctioneer,  or  to  employ  a  licensed  auc- 
tioneer, to  entitle  him  to  sell  by  public 
cant  or  auction,  in  the  usual  way,  goods 
taken  in  execution  by  him  under  a  dvil 
bill  decree,  he  not  being  thereby  a  per- 
son carrying  on  the  trade  and  bonneaa 
of  an  auctioneer,  within  the  meaning  of 
the6.  &.4,  C.81.S.26.  Q.B.  Regina 
V.  Martin  153 

3.  Qttere, — Is  the  46th  section  of  the  6, 
7.  W,  4,  c.  75,  repealed  by  the  1  Vic. 
c.  43.  8.  3.  Und 

SHEWING  CAUSE. 
See  Practice,  8. 

SKERRIES  LIGHT-HOUSE. 
See  Tolls. 

SPECIAL  JURY   CASES. 
See  Practice,  3. 

STAMP. 
See  Affidavit,  3. 

1.  A  letter  of  attorney  empowering  a 
person  to  receive  rents  and  serve  notices 
to  quit,  requires  two  separate  stamp 
duties ;  but  Semblet  that  a  letter  or  power 
of  Attorney  to  receive  rents  and  to  dis- 
train, requires  but  one;  the  power  to 
distrain  being  incidental  and  ancillary  to 
the  power  to  receive  the  rents*  L.E. 
Lessee  Boothe  v.  M^Gowan  188 

2.  Upon  the  trial  of  an  ejectment  under 
the  order  of  a  Court  of  Equity,  the 
question  to  be  tried  being,  whether  an 
accepted  proposal  was  for  the  term  of 
21  or  31  years: — Heldy  that  the  pro- 
posal might  be  given  in  evidence,  although 
not  stamped.  L.  E.  Lessee  of  Harding 
v.  Macnamara  190 

3.  In  an  action  of  special  assumpsit  upon  the 
following  contract,  "  I  propose  to  super- 
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intend  the  execution  and  building  of  the 
B.  Workhouse,  and  to  devote  my  entire 
attention  to  it,  for  the  sum  of  £2  per 
week.  Signed,  A.  B."  Heldy  that  as 
it  did  not  appear  that  this  was  a  contract 
exceeding  £20  in  value,  it  did  not  require 
a  stamp ;  Held  alsoy  that  it  was  a  con- 
tinuing contract,  and  could  not  be  put 
an  end  to  without  notice.  Q.  B.  Hickey 
V.  Browne  277 

STATUTE. 

See   CORPOEATION. 

Costs,  V. 

Judgment   as  in   case  of 
Nonsuit. 

1 .  The  rule  of  giving  an  equitable  construc- 
tion to  Acts  of  Parliament  passed  for 
the  public  benefit,  in  order  to  extend 
the  remedy  and  suppress  the  mischief 
contemplated  by  the  Act,  is  a  well  estab- 
lished and  subsisting  rule,  and  is  not 
affected  by  Brandling  v.  BarrHngton, 
(6  B.  &  C.  475).  a  B.  Murphy  v. 
Leader  139 

2.  When  an  Act  is  passed  for  the  public 
benefit,  I  hold  that  the  words  of  the  sta- 
tute are  to  be  extended  in  order  to 
repress  the  mischief  and  advance  the 
benefit ;  this  is  a  rule  established  in  very 
old  cases  of  the  highest  authority,  sanc- 
tioned by  modern  cases,  and  there  is  |no 
modern  case  to  contradict  it :  a  caution 
may  have  been  thrown  out  from  the 
Bench,  that  there  should  be  care  in  thus 
extending  the  words  of  the  statute,  not 
to  allow  an  Act  to  be  extended  to  a  case 
never  contemplated  by  the  Legislature 
in  enacting  it.  Per  Pennefather,  C.  J., 
in  ibid  143 

3.  The  words  <<  if  the  Court  should  so 
order,"  in  the  3  &  4  G.  4,  c.  124,  s.  15, 
do  not  render  it  necessary  that  the  as- 
signee should  obtain  an  order  for  the 
purpose  of  enabling  him  to  sue,  but  he 
may  institute  proceedings  without  any 
such  order,  these  words  being  merely 
affirmative  of  the  right  of  the  assignee 
to  institute  such  suit,  given  ex  abundanti 
cautela,  Q.  B.  Per  Pennefather,  C.  J., 
in  Mowlds  v.  Power  167 

4.  The  7  G.  4,  c.  46,  Eng,  (which  is  ana- 
logous to  the  Irish  Banking  Act  6  G.  4, 


c.  42),  is  a  public  Act,  and  the  9th  sec- 
tion of  that  statute  extends  to  actions 
brought  in  Ireland  as  well  as  in  England. 
Q.  B.  Wi^ht  V.  Murphy  258 

5.  As  to  the  question  whether  this  Act 
extends  to  Ireland,  it  is  one  passed  by 
the  United  Parliament,  and  therefore 
capable  of  binding  Ireland,  and  there  is 
nothing  to  exclude  Ireland  from  the 
operation  of  the  9th  section ;  and  when 
that  is  so,  and  where  we  will  be  extend- 
ing the  remedial  provisions  of  the  sta- 
tute by  holding  that  it  does  extend  to 
Ireland,  we  are  bound  by  reason  and 
authority  to  give  it  that  construction. — 
Per  Pennefather,   C.  J.,  in  ibid, 

6.  Although  I  admit  that  the  title  of  a 
statute  cannot  control  the  manifest 
enactments  of  it,  yet  it  is  the  duty  of 
the  Court  to  call  it  in  aid,  when  it  can 
throw  a  light  on  an  ambiguity  in  any  of 
its  provisions.  Per  Torrens,  J.,  in  Da- 
niel  V.  Bingham  293 

7.  The  matters  required  to  be  done  by 
the  38th  section  of  the  3  &  4  Vic.  c 
108,  are  essential,  and  the  Act  in  regard 
to  them  is  imperative,  and  not  merely 
directory.  Perrin,  J.  dissentiente.  Q.  B. 
Regina  v.  Vereker  382 

FARTICULAB   STATUTES   CITED    OB 
COMMENTED    UPON. 

Edward  III. 

14,  c.  5,   Eng,       Court    of  Exchequer 

Chamber  62 

31,  c.    12,    Ir.       Court    of  Exchequer 

Chamber  58 

Henry  VL 

8.  c.  7,  E.  Sf  L  Parliamentary  Fran- 
chise 73 

10,  c.  2.      Parliamentary   Franchise       73 

Henry  VII. 
10,  c.  16,  Ir.     Crown — Advowsons      195 

Henry  VIII. 
28,  c.  8,  Ir.     Crown— First  Fruits       206 
28,  c.  14,  Ir.  Crown— First  Fruts       206 

Philip  and  Mary. 
2,  3,  c.   7,  s.  5,  Eng.     Hurse-stealing — 
Replevin  12 
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Ekzabeth. 
2,  c.  3,  lu    Crown— First  FruiU        206 
43,  c.  2,  Eng.    Poor  Rates  75 

CharUs  I. 
10,  sess.  2,  c.  5,  Ir.       Distress — Reple- 
vin 291 
10,  sess.  2,  c.  16.     Actions  against  She- 
riffs, &c.  422 
10,  sess.  3,  c  5,  /r.       Church    Leases 

203 

William  and  Maty, 
2,  c.  6,  s.  2,  Eng.     Sale  of  Distress    287 

William  III. 
9»  c.  10,  s.  8,  Ir.      Judgment — Execu- 
tion 16 

Anne. 
4,  c  11,  Ir.    Horse  stealing  12 

6,  c  2,  Ir.    Registry  of  Deeds  142 

6,  c  7,  Ir.     Executions  270 

1 0,  c.  23,  Eng.     Parliamentary  Franchise 

73 

George  I. 
2,  c.  11,   ss.  14,  15,    Ir.      Trespass — 
CosU  221 

2,   c.  19>   /*'•      Parliamentary  Franchise 

76 
8,   c.  15, /r.     Registry  of  Deeds        142 

George  II. 

2,  c.  23,   Eng.      Attorney — Action  for 
Costs  168 

3,  c.  9,  Ir.      Distress— Replevin       291 
3,  c.  36,  Eng.      Skerries  Light   House 

231 

7f    c.   14,    Ir.       Attorney — Action   for 

CosU  84, 167,  492 

11,  c.    19,  8*  18,  Eng.      Landlord  and 
Tenant — Double  rent    ^  476 

12,  c.   13,  8.    23,    Eng.       Taxation    of 
Costs  492 

1 3,  c.  9»  Ir.     Court  of  Exchequer  Cham- 
ber 58 

15,  c.  8,  8,  9»  Ir.     Landlord  and  Tenant — 
Double  rent  476 

18,  c.    18,   Eng.       Parliamentary  Fran- 
chise 74 

19?  c.   11,  Ir.     Parliamentary   Franchise 

76 

19.  c.   28,  Eng.       Parliamentary  Fran- 
chise 74 


2I9  c  10»  Ir.    Parliameolarj  Franchise 


25»  c.  13,  s.  5,  Ir. 


76 
Sale  of  DislreH 

288 


George  III. 
21,  22,  c.    48,    Jr.      Yelverton^s    Act 

234 
21,  22,  c  49,  Ir.    Writs  of  Error        58 

25,  c.  52, /r.     Parliamentary  Franchise 

76 

26,  e.  29)  Ir.      Parliamentary  Franchise 

76 
33,  c.  21,  Ir.    Roman  Catholic  Relief  77 

35,  e.  29>  Ir.      Parliamentary   Franchise 

76 

36,  c.  25,  s.  16,  Ir.  Civil  BiU  Court- 
Records  223 

39>  c  85,  Eng.  Embexzlement-^Lar- 
ceny  30 

40,  c  39»  Ir.  Court  of  Ezcheqiier 
Chamber  68 

43,  c.  43,  Ir.    Service  of  Process         82 

43,  c  53,  Ir.    Service  of  Process  Aet 

477 

50,  c  102,  Ir.     Unlawful  Societies       22 

54,  c.  82,  Ir.  Sheriff's  baitiff-^Aoc- 
tioneer's  license  163 

55,  c  80,  8.  24,  Ir.      Service  of  Process 

86 

56,  c  56,  Ir.    Stamps  1899  278 

George  IV. 
1,  c.  87,  Ir.     Security  for  costs  by  de- 
fendant in  ejectment  330^  413 
1,  2,  c  41,  Ir.    Ejectment  291 
1,  2,  c.  59»  ••  8,  Ir.     Insolvent  Debtor 

164 

3,  4,  c  124,  Ir.     Insolvent  Debtor      167 

4,  c.  75,  s.  16,  Eng.  Marriages  287 
4,  c.  87,  Ir.  Unlawful  Societies  22 
6,  c.  16,  s.  108,  Eng.  Bankruptcy  439 
6,  c.  42,  Ir.  Joint  Stock  Banking  Com- 
pany                                  245,  258,  322 

6,  c.  79»  Ir.     Currency  Act  338 

6,  c.  81,  Ir.  Sheriff's  bailiff— Auc- 
tioneer's license  163 

7,  c  29,  Ir.     Subletting  Lands,  &c    366 
7,  c.  46,  Eng.     Joint  Stock  Banking  Act 

268 
7,  c.  57,  Eng.  Insolvent  Debtor  444 
7,  c.  74,  Ir.      Grand  Jury  Preseutmeuts 

394 
7,  8,  c.  64,  s.  21,  £11^.  Pleading  in  Cri- 
minal cases  23 
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7,  8,  0. 69f  It.  Replevio-^Juriidkiion  of 
Justices  290 

9i  c.  54,  s.  28,  Jr.    Criminal  Pleading 

267 

9»  c  54,  88.  31)  S2^  It.  Pleading  in  Cri- 
minal cases  23 

9}  c.  56,  s.  24,  Ir.  Indictment— Demol- 
ishing Houses  373 

10,  c  8,  It.     Parliamentary  Franchise 

46,81 

10,  c  37,  s.  3,  Jr.  Ooroner^s  Inquest- 
Fees  to  Physidaa>  Ac.  162 

1,  c.  60,  Jr.    Appointment  of  Trustees 

316 

1,  2,  c.  31,  8.  15.    Retam  of  Write    246 

2,  c.  17,  Jr.    Subletting  Lands,  &e.    356 
2,  c.  39»  8. 12,  Eng.     Service  of  Process 

84 

2,  3,  c.  88,  Jr.    Reform  Act  46,  80 

3,  4,  c  27,  88.  30,  31.  LimiUtion  of 
Suits— Church  Property    171,209>254 

3,  4,  c  42, 8.  17.     Write  of  Inquiry     246 

5,  6,  c  76,  Eng.    Municipal  Corporations 

386 

6,  c  14,  Jr.    Bankrupt  Act.  439 
6,  7>  c.  75,  Jr.    Sheriff's    bailiff«>-*Auc- 

tioneer's  Kcense  153 

6,  7,  c.  75,  8.  6.      Particulars  of  Distress 

108,  285 
9, 7,  c.  76,  8.  9»  Jr.    Service  of  Process-* 
Newspaper  Proprietor  81 

6,  7,  c.  79»  E.  4r  /•     Light-houses       233 
6y  7,  c.  116,  Jr.     Grand  Jury  Present- 
ments 394 
6,  7,  c.  132,  Jr.     Dublin  and  Drogheda 
Rulway  239 

Victoria. 

1,  c.  43,  Jr.  Sheriff's  bailiff— Auctioneer's 
license  153 

2,  3,  c  74,  Jr.     Unlawful  Societies       21 

3,  4,  c.  105,  Jr.  Arrest  on  Mesne  Pro- 
cess 311,366,368 

3,  4,  c.  105,  88.  10, 1 1,  Jr.  Warrants  of 
attorney  484 

3,  4,  c.  105,  8.  27,  Jr.  Costs— Orders  of 
Court,  &c.  329>  420 

3,  4,  c.  105,  8.  37,  Ir.  Plea  in  Abate- 
ment 433 

3,  4,  c.  105,  8.  46,  Ir.  Paying  money  into 
Court  13 

3,  4,  c.  105,  8.  69»  Ir.  Commission  to 
examine  witnesses  268 


3»  4y  c  lOB,  A-.     If  WMcipil  CbfpoMttons 

882 
3,  4|  c  108)  s.  S0«     Mooidpal  Corpora- 
tions 103 

STAY  OF  EXECUTION. 

Se9  JCBOlCSNtt  4. 

STOLEN  PROPERTY. 
S99  Rbplbyxh,  1. 

STRIKING  OUT  PLEAS  AND 
COUNTS. 

8€$  PuiADINa,   IV. 

SUBSTITUTION  OP  SERVICE- 
Se9  SxBTitt  or  PeoobIm. 

SUPERSEDEAS. 
3e9  Mahbamus* 

SURRSNDfilL 

iSW  ETIDXirc%  8» 

TAKING  OFF  THE  FILE» 
iSW  JuDOMurT^  VIIL 
FuiADiirO)  IV. 

TAXATION  OF  C08T& 
Se9  Costs,  V. 

TAXES. 
See  Assumpsit,  3. 

TENANT  FROM  YEAR  TO 
YEAR. 
See  Ejbctbosnt,  I. 

TERM  OF  YEARS. 
See  Dbxds  and  CoHVBTANCBa  1. 

TIME. 

The  rule  for  judgment  may  be  entered  on 
a  plea  of  confession,  with  stay  of  execu- 
tion at  any  time  within  a  year  from  the 
time  when  the  stay  of  execution  expired. 
Q.  B.     Oldham  v.  DowUng  468 

TOLLS. 

Vessels  sailing  from  Cork  to  Dublin, 
through  St.  George's  Channel,  are  not 
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WILL. 


subject  to  the  toll  given  by  the  3  O.  2, 
€•  36  (the  Skerries  Act),  to  the  propri- 
etor of  the  Skerries  Loght-hoase.  CI.B. 
Boyc9  V.  Jones  231 

TOWN  COUNCILLOR. 

See  Quo  Wabranto. 

TRADER. 
See  BAxnuiuPT. 

TREASURER  OF  THE  CITY  OF 
DUBLIN. 
See  MAin>AMU8. 

TRESPASS. 
See  Costs,  23. 

LoDOEfo  Monet  in  Coubt. 
PleadinOi  12. 

In  an  action  of  trespass  and  false  imprison- 
ment against  the  Sheriflf>  who  pleaded 
the  general  issue,  the  plaintiff's  counsel 
stated  the  case  to  be,  an  abuse  in  the 
mode  of  executing  a  writ  of  co.  ea^  and 
gave  in  eridence,  among  other  things, 
certain  notices  served  by  the  plaintiff  on 
the  defendant,  which  recited,  and  ad- 
mitted, that  she  had  been  arrested  on 
such  a  writ:  Heldy  that  the  defendant 
having  omitted  to  prove  the  said  writ,  the 
Judge  ought  to  have  directed  the  Jury 
to  find  for  Uie  plaintiff.  C.  P.  Deering 
V.  Pahner  421 

TRIALS. 
See  Practice,  3. 

TROVER. 
See  Bankbuft. 

On  this  section  of  the  English  Insolvent 
Act  (7  G.  4,  c.  57,  s.  34),  it  has  been 
distinctly  decided,  that  trover  lies  against 
the  Sheriff  who,  after  notice  of  the  insol- 
vency, proceeds  to  sell  the  goods  seized 
before  the  insolvency.  It  has  been 
further  decided,  that  trover  lies  against 
an  execution  creditor  whose  execution 
is  laid  on  before  the  commencement  of 
the  insolvent's  imprisonment,  but  under 
which  the  goods  are  subsequently  sold. 
Per  Brady,  C.  B.,  in  Hudson  v.  M' Allen 

451 


TRUSTS  AND  TRUSTEES. 
See  Judgment,  22. 

UNLAWFUL   COMBINATION 
AND  CONFEDERACY. 
See  Ckhcinal  Law. 

USE  AND  OCCUPATION. 
See  Pleading,  5. 

USES. 
See  Pleading,  11. 

VACATING   JUDGMENT. 

See  Judgment,  21. 

VENUE. 

1.  Where  the  defendant  is  prevented  by 
the  act  of  God  (a  heavy  fall  of  snow) 
from  making  the  usual  affidavit  to  change 
the  venue,  the  affidavit  in  such  case  may- 
be made  by  his  Attorney.  Q.  B.  Scott 
V.  Macauley  40 

2.  The  rule  to  change  the  venue  was  dis- 
charged, on  the  usual  undertaking  by 
the  plaintiff  to  give  material  evidence, 
although  the  defendant  undertook  to 
admit  such  eridence  on  the  triaL      Ihid 

3.  No  leave  having  been  reserved,  the 
costs  of  a  party  appearing  to  oppose  the 
motion  for  changing  the  venue  within 
the  last  four  days  of  Term,  will  not  be 
allowed,  although  he  may  have  been 
served  with  notice  of  the  motion.  C  P. 
Mara  v.  Murphy  138 

WARRANT  OF  ATTORNEY. 
See  Judgment. 

WILL. 

1.  The  testator  having  two  sons,  Robert 
and  Marcus,  devised  as  follows,  ^*  I  leave 
and  bequeath  to  my  said  son  Robert, 
during  the  term  of  his  natural  life,  all 
my  estate^  ^ht^  title  and  interest^  of 
and  to  the  lands  of  C,  &c.;  and  in  case 
my  son  Robert  shall  marry  with  the 
consent  of  his  mother  (if  living),  then  I 
devise  tne  same  to  any  issue  he  may 
happen  to  have  by  his  wife,  in  such 
manner  as  he  shall,  by  deed  or  will,  di- 
rect, limit  or  appoint;  and  for  want  of 
such  appointment,  to  go  equally  among 
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39 


1 


them,  share  and  share  alike.  But  in 
case  my  said  son  Robert  shall  die  with- 
out issue,  then  and  in  that  case  it  is  my 
will|  that  the  said  lands  of  C,  &c^  shall 
go  to  my  son  Marcus,  his  heirs  and  as- 
signs for  ever.''  Heldy  that  Robert  took 
an  estate  tail,  with  a  Tested  remainder  in 
fee  to  Marcus.  C.  P.  Executors  of 
Martin  v.  IPCausland  340 

.  Held  also,  that  an  estate  in  remainder, 
after  an  estate  tail  in  possession,  was 
bound  by  a  judgment,  although  the  same 
never  came  into  possession  of  the  conu- 
sor. Ibid 

WITNESS. 

.  A  commission  was  issued  to  examine  wit- 
nesses under  the  3  &  4  Vic.  c.  105,  s.  699 
for  the  trial  of  an  issue  out  of  Chancery, 
where  it  appeared  that  the  witnesses 
would  not  be  able  to  attend  before  a 
Jury ;  but  the  examination  was  directed 


to  be  taken  vivd  voce.     Q.  B.    M^Lain 
V.  Enery  268 

>  The  application  for  the  expenses  of  a 
witness  under  the  54th  General  Rule, 
b  a  Chamber  motion,  and  cannot  be 
moved  before  the  full  Court.  C.  P. 
Shaw  V.  Belcher  332 

WRIT. 
See  Scire  Facias. 
Tbsspass. 

WRIT  OF  ERROR. 
See  Makdamus. 

WRIT  OF  INQUIRY. 
See  iNquntT. 

WRIT  OF  SCIRE  FACIAS. 
See  JuDOUBiiT,  5. 
SciBB  Facias. 


tinted  by  David  Cobbbt,  S,  Upper  Ormond  Quay. 
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